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PREFACE 

This book seeks to offer a general perspective for understanding the role of law in the 

international community. I have tried to expound the contents of those rules and legal 

institutions which to my mind deserve the attention of all persons alert to the current 

status of international affairs. 

While most existing textbooks or treatises take a strictly legal approach, I have 

attempted not to look at international legal institutions as abstract entities ‘petrified’ 

in time and space. I believe that it is misleading to consider international law as a piece 

of reality cut off from its historical, political, and ideological context. To grasp inter- 

national law in all its ramifications, one ought to look at it as a set of continuously 

changing elements of a whole. I have therefore tried to combine the strictly legal 

method with the historical and sociological approach, to expound the dynamic of 

international law: in particular, to illustrate the tension between traditional law, firmly 

grounded in the rock of State sovereignty, and the new or nascent law, often soft and 

hazy as a cloud, but inspired with new, community values. 

Thus, my purpose has been to show when certain legal institutions have come into 

being in the world community. Indeed, it is important to know their origin, even 

when they have been supplanted or modified by new ones. Also, I have endeavoured 

to understand the rationale behind theri.’In ‘addition ‘to delineating their legal 

contents, I have asked myself why they have. been created, what function they 

were intended to fulfil, and which one they in ‘fact perform i in the current reality of 

international relations. a 4 

As Bertrand Russell wisely wrote, ‘without detail, a beck becomes jejune and 

uninteresting; with detail, it is in danger-of becoming intolerably lengthy’. As usually 

happens in life, I had to strike a compromise: I have endeayoured .to be concise 

while sufficiently informative. One of the « consequences of this.attempt is that most 

references are only intended to indicate the source of documents or cases cited (where 

nothing is indicated to the contrary, translations from other languages into English 

are mine). In addition, no bibliography is given. The reader interested in consulting 

documents or looking up further writings may use the Oxford University Press web 

site: www.oup.com/uk/best.textbooks/law/cassese, where he or she will find not only 

a select bibliography andthe text of the principal treaties and cases cited in the book, 

but also links to the principal web sites containing further sources. 

In this second edition I have restructured the book, rewritten various chapters, 

added a chapter on terrorism and more generally updated the whole work. Moreover, 

I have restructured and updated the web site. 
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PAK I 

ORIGINS AND 

FOUNDATIONS OF 

THE INTERNATIONAL 

COMMUNITY 





| 

THE MAIN LEGAL FEATURES 

OF THE INTERNATIONAL 

COMMUNITY 

1.1 INTRODUCTION 

e all live within the framework of national legal orders. We therefore tend to assume 

that each legal system should be modelled on State law, or at least strongly resemble 

‘it. Accordingly, and almost unwittingly, we take the view that all legal systems 

‘should address themselves to individuals or groups of individuals, and in addition 

‘that they should include certain centralized institutions responsible for making law, 

adjudicating disputes, and enforcing legal norms. 

However, the picture offered by the international community is completely 

different. This enquiry should therefore begin with a note of warning. The features of 

the world community are unique. Failure to grasp this crucial fact would inevitably 

entail a serious misinterpretation of the impact of law on this community. 

1.2 THE NATURE OF INTERNATIONAL 

LEGAL SUBJECTS 

The first salient feature of international law is that most of its rules aim at regulating 

the behaviour of States, not that of individuals. States are the principal actors on the 

international scene. They are legal entities, aggregates of human beings dominated by 

an apparatus that wields authority over them. Their general goals are quite distinct 

from the goals of each individual or group. Each State owns and controls a separate 

territory; and each is held together by political, economic, cultural (and frequently 

also ethnic or religious) links. 
Within States individuals are the principal legal subjects, and such legal entities as 

public corporations, private associations, etc. are merely secondary subjects whose 

possible suppression would not result in the demise of the whole legal system. (How- 

ever, the possible collapse of the governmental authorities may only be transitory; 

otherwise the whole State, as a distinct international entity, breaks down.) In the 
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corporate structures, of course they can only operate through individuals, who do not 

act on their own account but as State officials, as the tools of the structures to which 

they belong. Thus, for instance, if a treaty of extradition is concluded by France 

with China, this deal should not blind us to what actually happens, namely that the 

international instrument is brought into being by individuals and is subsequently 

implemented by individuals. The
 agreement is negotiated by diplomats bel

onging to 

the two States; their Ministers of Foreign Affairs sign the treaty; the instrument of 

ratification is formally approved and signed by the Heads of State, if necessary after 

authorization by parliamentary assemblies. Once the treaty has entered into force, it is 

implemented by the courts of each country (indeed, it is generally for the courts to 

grant or refuse extradition in each particular case) and, if required, also by officials of 

the respective Ministries of Justice. weal 

Similarly, a State may consider that another country has cominitted an inter- 

national transgression, and therefore decides to react by resorting to peaceful reprisals 

(today called countermeasures; see infra 15.3.1) such as the expulsion of all the 

nationals of the State in question. This response is decided upon and carried out by 

individuals acting as State agents: the decision is normally taken, at the suggestion of 

‘the Foreign Minister, by the Minister for Home Affairs, after possible deliberation by 

the Cabinet; the actual expulsion is carried out by police officers or officials of other 

enforcement agencies. ote Be 

Indeed, in international law more than in any other field, the phenomenon of 

the ‘fictitious person’, manifests itself in a conspicuous form: individuals engage in 

transactions or perform acts not in their personal capacity, that is to protect or further 

their own interests, but on behalf of collectivities or a multitude of individuals. 

Why is it that the world community consists of sovereign and independent States, 

while human beings as such play a lesser role? We shall see in Chapter 2 how the 

_international community evolved and how, after the first modern States (England, 

France, Spain) came into being in the fifteenth century, the various communities 

in Europe and elsewhere gradually consolidated and ‘hardened’ into States. It may 

suffice now to stress that this powerful drive has been a constant and salient feature of 

the world community, so much so that most individuals now belong to one State or 

another: the world population of about six billion human beings is currently divided 

cutie oe Chard to lee cul be Seond (exes fccoted Sana 
this was what the Church encouraged te ee se on ees re with Speier thaninalanilati a ae e to elieve. Today it could be maintained 

ily W cadence sone protection of a State human beings are 
g and hardship than what is likely to be their lot in the 

normal course of events—witness the plight of stateless persons, which has only lately 
been taken up by international institutions. 

ole (see 7-3 and 7.6). 

liaths holding all the instruments of power. 

al life are States as legal entities Or 
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1.3 THE LACK OF A CENTRAL AUTHORITY, AND 
DECENTRALIZATION OF LEGAL ‘FUNCTIONS’ 

INational legal systems are highly developed. In addition to substantive rules, which 

njoin citizens to behave in a certain way, sophisticated organizational rules have 

volved. Special machinery exists concerned with the ‘life’ of the legal order. These 

evelopments resulted from the emergence within the State community of a group of 

individuals who succeeded in wielding effective power: they considered it convenient 

to create a special structure aimed at institutionalizing that power and crystallizing 

the relationships between the ruling group and their fellow members. In devising 

the institutional apparatus, a common pattern evolved in all modern States. First, the 

use of force by members of the community was forbidden, except for emergency 

situations such as self-defence (the right to use force to impede unlawful violence 

| which would otherwise be unavoidable); States monopolized lawful coercion. Second, 

the central organs acting on behalf of the whole community were responsible for the 

three main functions typical of any legal system (law making, law determination, and 

law enforcement). Accordingly, first the monarch and subsequently an assembly 

(generally called a parliament) held the power to create and modify law, courts 

ascertained breaches of law and special bodies of professionals (police officers) were 

the law enforcers. It should be added that these were functions proper and not simple 

powers. For all these bodies had to exercise their powers in the interest of the whole 

community and not in their own interest; they were vested with a power but also a 

legal duty to make the law, to establish whether legal rules had been breached and to 

enforce them, if necessary. 

By contrast, in the international community no State or group of States has 

managed to hold the lasting power required to impose its will on the whole world 

community. Power is fragmented and dispersed. True, political and military alliances 

have occasionally been set up or a strong convergence of interests between two 

or more members of the community has evolved. However, these have not hardened 

into a permanent power structure. The relations between the States comprising the 

international community remain largely horizontal. No vertical structure has as yet 

crystallized, as is instead the rule within the domestic systems of States. 

This situation is all the more striking and unsatisfactory today. At present, as 

everybody knows, most components of national structures and of the international 

community (individuals, groups, associations, State-like entities, multinational 

corporations, transnational organizations, multinational financial structures, media 

networks, etc.) are so closely intertwined across national borders that they make up 

the phenomenon usually called ‘globalization’. It has now become true that the 

fluttering of the wings of a butterfly in New York may trigger off a typhoon in Asia. 

However, global governance capable of settling all the problems that globalization 

may entail does not match this factual situation. Relative anarchy still prevails at the 

level of central management. 
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national community; they do not fulfil an obligation, but primarily pursue their own 

interests.) It is for each State, acting together with other States under the impulse of 

overriding economic, political, or other factors, to set new legal standards or to change 

them, either deliberately (as in the case of treaties, that is, contractual stipulations 

entered into by two or more States, and only binding upon the contracting parties; 

see infra, Chapter 9) or almost unwittingly (as in the case of customary law, that is, 

general rules evolved through a spontaneous process and binding upon all inter- 

national legal subjects; see infra, 8.2). It is for each of them to decide how to settle 

disputes or to impel compliance with law, that is whether to iron out disagreements 

peacefully or enforce the law unilaterally or collectively. Of particular significance 

is the fact that each State has the power of ‘auto-interpretation’ of legal rules, a 

power that necessarily follows from the absence of courts endowed with general and 

compulsory jurisdiction. toa 

In addition, in traditional international law, that is, the law which came into being 

and governed international relations between the Peace of Westphalia of 1648 and — 

the First World War (see 2.3), resort to force was lawful both to enforce a right — 

and to protect economic, political, or other interests. This State of affairs greatly 

favoured powerful States. As we shall see, some improvements, including the ban 

on the use of force by individual States, are to be found in the present international 

system (2.5; 3.4). 

The major consequence of t 

1.4 COLLECTIVE RESPONSIBILITY 

As in all primitive legal systems where groups play a much greater role than 
individuals, responsibility for violations of the rules governing the behaviour of 
States does not fall upon the transgressor (the individual state agent) but on the group 
to which he or she belongs (the State community). Here again we are confronted with 
a striking deviation from domestic legal systems. 

Within the national legal orders which frame our daily lives, we are accustomed to 
the notion of individual responsibility: the one who commits a tort or any other 
breach of law shall suffer in consequence. One either must make good the damage or 
in case of crime, is liable to a criminal penalty. Such is the rule. There are * ti 
exceptions. One is ‘vicarious responsibility’, which comes into play when the baw 
provides that someone bears responsibility for actions performed by another person 
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with whom the former has special ties (for example, a parent is legally responsible for 
damage caused by his or her children); sometimes a whole group is held responsible 

for the acts performed by one of its representatives on behalf of the group (as in the 

civil liability of corporations for torts). 

In the international legal system the exception becomes the rule. A State official may 

break international law: for instance, a military commander orders his pilots to intrude 

upon the airspace of a neighbouring State, or a court disregards an international 

treaty granting certain rights to foreigners, or a police officer infringes diplomatic 

immunities by arresting a diplomat or maltreating him. In these and similar cases the 

wronged State is allowed to ‘take revenge’ against the whole community to which that 

State official belongs, even though the community has neither carried out nor ordered 

the infraction. For instance, the State which has become the victim of the inter- 

national transgression can claim the payment of a sum of money (to be drawn from 

the State treasury), or will resort to countermeasures (traditionally called reprisals) 

damaging individuals other than the actual authors of the offence (for example, the 

expulsion of foreigners, the suspension of a commercial treaty, and so on). 

Hence, collective responsibility means both that the whole State community is 

liable for any breach of international law committed by any State official and that 

the whole State community may suffer from the consequences of the wrongful act (on 

this matter see Chapter 13). 

The incident of Corfu of 1923 is instructive in this regard. On 27 August 1923 the Italian 

members of the International Commission charged by the Conference of Ambassadors (a 

body consisting of diplomats from France, the UK, Italy, and Japan and responsible for the 

implementation of the peace treaties) to delimit the Graeco-Albanian frontier were killed at 

Zepi, near the town of Janina, on Greek territory, at the hands of unknown terrorists. Two days 

later Italy requested Greece to formally apologize, hold a solemn religious ceremony, pay 

honour to the Italian flag and military honours to the dead, conduct a most serious inquiry 

within five days, inflict the death penalty on all culprits, and pay an indemnity of 50 million 

Italian lire payable within five days. The next day ‘the Greek Government responded that it 

regarded as unjust the Italian charges that Greece_was responsible for the assassination of the 

Italians; it also dismissed the requests concerning a criminal inquiry, the imposition of death 

penalty, and the payment of compensation. At the same time Greece submitted the matter to 

the Council of the League of Nations, with a view to an amicable settlement of the matter. 

Nevertheless, the next day upon the orders of the Italian dictator, Mussolini, Italian ships 

bombarded Corfu, causing numerous casualities among civilians (16 people were killed and 

more than three times that number wounded); Italian troops occupied the island, to force 

Greece to comply with the Italian requests. In the event, following the initial report by an 

international commission of inquiry it had set up, the Conference of Ambassadors found that 

Greece had been negligent in pursuing the perpetrators of the crime; on 27 September Italian 

troops evacuated Corfu and Italy was awarded in compensation 50 million lire (which Greece 

had previously deposited as security in the Swiss National Bank, on the understanding that the 

PCIJ would determine the amount of the indemnity due; a determination that, however, never 

took place). Thus, even assuming that Greece was responsible (a matter that was never fully 

clarified), Greek civilians and the Greek Treasury bore the brunt of the consequences of the 
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measures (essentially the suspension of imports of textiles and meat from Argentina) and the 

USA followed suit, by among other things suspending ‘new export-import credits and guaran- 

tees’ (see infra, 15.5); the parties adversely affected by such ‘sanctions wore individuals and 

corporations, that is persons and entities other than the Argentine leadership that had decided 

the invasion. Another illustration of collective responsibility can be seen in the US air strikes on 

Tripoli and Benghazi on 14 April 1986 as a response to the bombing in Berlin, organized by 

Libyan agents on 5 April, of the La Belle disco, where two US soldiers and a Turkish woman 

were killed and more than 200 persons were wounded (see infra, 18.1.2). According to Libya 41 

persons died and 226 were wounded as a result of those air strikes (in 2001 the Berlin District 

Court ruled that the Libyan secret service was behind the bombing of the Berlin disco, and the 

ruling was confirmed in 2004 by the German Supreme Court in Yasser Mohamed C. and others). 

Yet another instance can be found in the economic sanctions adopted in 1992 by States against 

Libya, at the request of the UN SC (SC res. 748-1992) and as a reaction to the terrorist act at 

Lockerbie; these measures included the blocking of air communications with Libya (see infra, 

15.51 and 22.4.2); they clearly affected all Libyans as well as interests of Libyan corporations, in 

addition to Libyan State officials. 

This form of responsibility is typical of primitive and rudimentary legal systems.' 

Indeed, the law governing the international community is typical of primitive 

societies, with the aggravating circumstance—rightly emphasized by Hoffmann*— 
that unlike primitive communities (which are highly integrated, with all the ensuing 
benefits), the world community is largely based on the non-integration of its subjects, 
from the viewpoint of their social interrelations. 

Later on we shall see that two new trends have significantly altered the traditional 
picture. First, next to traditional State accountability for ‘ordinary’ breaches of inter- 
national rules, a new class of State responsibility has emerged for gross violations 
of fundamental rules enshrining essential values (so-called ‘aggravated’ responsibility: 
see ssifra, 13.5—6). Second, while previously the only category of individuals criminally 
liable under international law was that of pirates, since the end of the nineteenth 
century individual responsibility has gradually evolved. It was considered that serious 
ld Phares nga officials * exceptional CIECUMStANCES, for example war 

, personal liability of their authors in addition to the possible 

i Kelsen was one of the first authors to draw attention to this phenomenon. He pointed out that: 
‘{Co]llective responsibility exists in case of blood reven 
also against all the members of his fa 
where Yahweh threatens to 
(Principles, 9). 

? S$. Hoffmann, ‘International 

revenge which is directed not only against the murderer but 
mily. Collective responsibility is established in the Ten Commandments punish the children and the childrens’ children for the sins of their fathers’ 

Law and the Control of Force’, in K. Deut 
Relevance of International Law (Garden City, NY: Anchor Books, 1971), sade i pepe crm rend ge 
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international responsibility of the State to which they belonged. The category of 

war crimes gradually expanded after the Second World War and further categories 

were added: those of crimes against peace (chiefly aggression) and of crimes against 

humanity (chiefly genocide) (see infra, Chapter 21). However, despite these 

| momentous advances, collective responsibility still remains the rule. 

1.5 THE NEED FOR MOST INTERNATIONAL 

RULES TO BE TRANSLATED INTO 

NATIONAL LEGISLATION 

As we shall see infra (Chapter 12), international rules to be applied by States within 

their own legal systems generally need to be incorporated into national law. This is 

because the international community is composed of sovereign States, each eager to 

control the individuals subject to its jurisdiction and consequently to decide on the 

extent to which they may hold rights and obligations. Hence, when international. rules 

need to be applied within a State, or by a State official, in most cases they must be 

turned into municipal law. tihsakes 
Thus, for instance, for an international rule forbidding the use of certain categories 

of weapon (such as chemical or bacteriological weapons) to take effect, the Minister 

of Defence and the military commanders of a given State must be under a national 

obligation to comply with the rule, become cognizant of the scope of the rule, and 

take all the necessary measures to implement it. A provision such as Article 29 of the 

Vienna Convention of 1961 on diplomatic relations (‘The person of a diplomatic 

agent shall be inviolable. He shall not be liable to any form of arrest or detention. The 

receiving State shall treat him with due respect and shall take all appropriate steps to 

prevent any attack on his person, freedom or dignity’) obliges the enforcement agen- 

cies of a State to refrain from arresting or detaining foreign diplomats, and to take«all 

necessary measures to prevent undue attacks on them. Similarly, Article 34-of the 

same Convention (‘A diplomatic agent shall be exempt from all dues, taxes, personal 

or real, national, regional or municipal’ except for certain categories of taxes enumer- 

ated in the same provision) requires the tax authorities of the ‘receiving State’ (that is 

the State where he performs his diplomatic activity) to take the requisite regulatory or 

administrative steps to exefnpt foreign diplomats from all the dues and taxes to which 

they may not be subjected. 

It is therefore apparent that most international rules cannot work without the 

constant help, co-operation, and support of national legal systems. Exaggerating 

somewhat (on account of his strictly dualistic approach), the German publicist 

H. Triepel observed in 1923 that international law is like a field marshal who can only 

give orders to generals. It is solely through the generals that his orders can reach the 

troops. If the generals do not transmit them to the soldiers in the field, he will lose 

the battle (HR (1923) at 106). 
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1.6 THE RANGE OF STATES FREEDOM OF ACTION 

To illustrate yet another typical feature of the international community it is useful to 

refer once again, by way of comparison, to domestic legal apeneens. 

In most national orders individuals—the primary legal subjects —enjoy great free- 

dom in their private transactions. They can variously enter into agreements with oteee 

persons, or refrain from so doing, or they can set up companies, 95m aera ee 
and so on. Their broad contractual freedom is not unfettered, however, in that central 

authorities usually place legal restraints upon them. Thus, for instance, one cannot 

make private transactions which are contrary to public order and morals (such as a 

contract whereby one party undertakes to hand over to another a next of kin, for 

purposes of prostitution); if such a transaction is made, it is null and void. It should be 

noted that national public orders include norms prohibiting physical persons from 

disposing of their body or their freedom. Thus, a contract whereby one party under- 

takes to mutilate his body or to deliver to another party one of his limbs is normally 

contrary to public order and consequently null and void. The same consideration 

applies to a contract whereby one party undertakes to commit suicide or to submit 

permanently to a position akin to slavery in relation to another party. Every domestic 

system contains a core of values that members of the community cannot disregard, 

not even when they engage in private transactions inter se. In the case of any such 
disregard, the response of the central authorities is to make the private undertaking 
devoid of legal effect. A fortiori, individuals are not allowed to depart from certain 
basic values, which are held in such high esteem as to be embodied in rules governing 
criminal behaviour. If two or more persons enter into an agreement for the setting up 
of a criminal association, not only will their agreement be null and void, they will also 
incur penal responsibility and are punishable accordingly. A third set of restrictions 
on individual freedom derives from all the norms of public law concerning the func- 
tioning of State institutions: thus, for instance, in a State where political elections take 
place by law once every four years, citizens are not free to vote whenever they would 
like to do so. Limitations also derive from constitutional rules restraining the exercise 
of certain rights and liberties (as in the case of freedom of thought or association), 
and from labour laws (which often restrict freedom of contract in labour relations 
with regard to working time and working conditions, normally with a view to protect- 
ing the weaker party). 

«in nto te es a aw their freedom was in fact untrammelled; in modern international law some legal restrictions have been established. 
ras sihaaaien ca es eg great ——— as regards their internal set-up. 

political system. All ml a he ge Ht ici oye Preeti "rambo to wipbokd diiccis ali i oe to establish an authoritarian power structure, or 

representative assembl } h wiwn iar tidtiin ne ae Y whatsoever; they could have a monarch or a democratically 
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elected Head of State. This was the private business of each country. In addition, 

/ international law was not interested in requesting States to give their internal legal 

order a specific content. With a few exceptions (for instance, international customary 

rules on the treatment of foreigners or on immunities to be granted to foreign diplo- 

mats), States were completely free to decide upon the tenor and scope of their 

national legislation. Again, general international law was not involved in the matter. 

States also enjoyed complete freedom as regards the conduct of their foreign policy. 

It was up to them to decide whether or not to enter into international agreements; 

they also were free to choose their partners and the contents of agreements. They 

could shape their international relations as they pleased; they could recognize a new 

State or withhold recognition; they were free to enter into alliance with one or more 

States or refrain from doing so. The legal order even authorized States to use as much 

force as they wished and on any grounds they chose. States could engage in a war or 

resort to forcible measures short of war (see 15.1.1-5) either on the grounds that 

one of their legal rights had been violated, or because they considered it politically 

and economically expedient forcibly to attack another State (for example, in order to 

occupy and annex part, or the whole, of its territory, or to set up a government 

subservient to their commands, etc.). Law was so ‘generous’ as also to allow States to 

intervene in the domestic and international affairs of other members of the world 

community, either by political pressure or by threatening the use of force, for the 

purpose of inducing the ‘victim’ of the intervention to change its policy (see 15.1.2-3). 

Furthermore, even when they undertook to submit their legal disputes to arbitration, 

States usually excluded from the obligation to submit to arbitration, all the disputes 

affecting their ‘vital interests’, and each State retained the right to decide whether a 

specific case fell within that category. Freedom in the economic field was even greater. 

Lack of legal restraints even allowed States to agree with other States that one of 

them must extinguish itself: they could conclude an agreement whereby one of them 

was incorporated into the other; or they could merge; or else one of them could agree 

to cede a portion of its territory to another State. No imperative rule prohibited 

self-mutilation or self-destruction. 

I have, of course, been speaking of legal freedom. Power politics, the constant need 

for a balance of power, economic and social considerations, the geographical situation 

of States, prestige and traditions, as well as other factors—all these conspired to 

reduce that freedom. Nevertheless, the legal order adopted a laissez-faire attitude, 

thereby leaving an enormous field of action to individual States. 

It is not difficult to understand why international law developed in this way. No 

State or group of States proved capable of wielding permanent control over the world 

community so as to impose a set of basic standards of behaviour calculated to govern 

the action of members. Hence, it was necessary to fall back on a negative regulation, 

leaving all members free to act as they liked, provided they did not grossly and 

consistently trespass on the freedom of other members. Clearly, this approach could 

not but favour the Great Powers. In practice, international law was modelled in such a 

way as to legitimize, ‘codify’, and protect their interests. 
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First of all, there is the ever-expanding scope of the network of eee naviona 

treaties. Most States are now party to a very large number of treaties pinging Upon 

their domestic legal systems. Consequently, at present most members of the world 

community are bound to obey a number of obligations that greatly restrict their 

latitude, as regards both their own internal system and their freedom in the inter- 

national sphere. Many States have assumed obligations in the field of commercial, 

political, and judicial co-operation, in the realm of human rights, and 60 on. Similarly, 

as far as international action is concerned, many are parties to international organiza- 

tions, to treaties of alliance, etc. True, all these undertakings derive from treaties; in 

theory, States can therefore get rid of them if they wish to do so. However, in practice, 

it is difficult for them to release themselves from all their various commitments: 

political, economic, diplomatic, military, and psychological factors stand in the way. 

A second important reason is the increasing number of legal restrictions on the 

right to use force. The Covenant of the League of Nations in 1919 placed considerable 

restraints on a number of States. These restraints curtailed these States’ power to wage 

war. The Paris Pact promoted by the USA and France, reinforced and extended them 

to a larger (and, in some respects, different) group of States in 1928. They became 

radical and sweeping in 1945, when the UN Charter required members to refrain 

from using or threatening the use of any sort of military force, with or without the 

label of ‘war’. The ban on the use of force has now turned into a principle encom- 

passing the whole international community, although the resulting limitation on State 

freedom is unfortunately beset with loopholes, which chiefly affect the enforcement 

mechanisms (see 3.4; 15.2; 16.3.2 and Chapter 17). 

Third, in the 1960s a customary rule evolved in the international community to the 

effect that certain general norms have greater legal force than other rules, in that 
States cannot derogate from them through international agreements. This set of per- 
emptory norms was called jus cogens (see 11.2—9). It follows that States are now duty- 
bound to refrain from entering into agreements providing for one of the activities 
prohibited by peremptory norms; if they nevertheless do so, their agreements may 
turn out to be null and void. 

However, as we shall see (17.7), despite these major advances, in reality and at least 
in some respects, the condition of the present international community is not far 
removed from that of classical international law. 

1.7 THE OVERRIDING ROLE OR EFFECTIVENESS 

ee law is a realistic legal system. It takes account of existing power relation- 
ships and endeavours to translate them into legal rules. It is 

inci 
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situations which are effective can produce legal consequences. A situation is effective 

if it is solidly implanted in real life. Thus, for instance, if a new State emerges from 

secession, it will be able to claim international status only after it is apparent that it 

undisputedly controls a specific territory and the human community living there. 

Control over the State community must be real and durable. The same consideration 

holds true for insurgents. If civil strife breaks out within a State, the rebels cannot 

claim international rights and duties unless they exercise effective authority over a 

part of the territory concerned. Similarly, in the case of the military occupation of 

a foreign territory, the occupying Power cannot claim all the rights and privileges 

deriving from the international law of warfare, until the territory is actually placed 

under that Power’s authority and it is in a position to assert itself. 

The principle of effectiveness permeates the whole body of rules making up inter- 

national law. Under traditional law one of its corollaries has for long been that legal 

fictions had no place on the international scene. New situations were not recognized 

as legally valid unless they could be seen to rest on a firm and protracted display of 

authority. No new situation could claim international legitimacy so long as the ‘new 

men’ failed to demonstrate that they had firmly supplanted the former authority. 

Force was the principal source of legitimation. 

One may well wonder why force has played such an overriding role in the world 

community, giving the international legal system a ‘conservative’ slant. The answer 

probably lies in the fact that power has always been diffused and a superior authority 

capable of legitimizing new situations has not emerged, nor have States evolved a core 

of legally binding principles serving this purpose (because they are too divided to be 

able to do so). In consequence, legal rules must of necessity rely upon force as the sole 

standard by which new facts and events are to be legally appraised. 

The foregoing observations essentially apply to the traditional setting of the inter- 

national community. Since the First World War a number of States have attempted to 

make ‘legality’ prevail over sheer force or authority. The main impetus came from the 

Stimson doctrine of 1932 (see 17.2.2). This doctrine suggested withholding legitim- 

ation from certain situations which, although effective, offended values that were 

increasingly regarded as fundamental. 

1.8 TRADITIONAL INDIVIDUALISTIC TRENDS AND 

EMERGING COMMUNITY OBLIGATIONS AND RIGHTS 

1.8.1 RECIPROCITY AS THE BASIS OF INTERNATIONAL RIGHTS 

AND OBLIGATIONS 

The international community has long been characterized by a horizontal structure 

and the lack of strong political, ideological, and economic links between its members. 
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behaviour of States. International rules, even though they address themselves a all 
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confer rights or impose obligations on pairs of States only. As a ponults each mee has . 
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‘synallagmatic’ in that they impose reciprocal obligations. For instance, in the case ° 

customary rules, they may confer on each member of the international community 

rights erga omnes, that is towards all other States. However, 1n their concrete applica- 

tion, they boil down to standards applying to pairs of States. Conspicuous instances 

are the rule on sovereignty (each State can claim from all other States full respect for 

its territorial integrity and political independence), and that on the free use of the 

high seas (each State is entitled to enjoy freedom of navigation, fishing, and over- 

flight, as well as freedom to lay submarine cables and pipelines in all parts of the sea 

"which are not under the jurisdiction of a coastal State). It should, however, be noted 

that as soon as one of these norms is violated, the ensuing legal relationship links only 

‘the aggrieved State and the offending party. In other words, the erga omnes characte
r of 

the substantive rights is not accompanied by a procedural right of enforcement 

belonging to all the members of the international community. Once a State has 

_infringed the sovereignty of another State, it is for the victim to claim reparation; no 

other State can intervene on the victim’s behalf or on behalf of the whole international 

community to claim cessation of the wrong or reparation. The same holds true for the 

rules on diplomatic immunities; although they are general in character and address 

themselves to all States, in fact they split into a number of binary rules, each regulating 

a pair of States. Thus, for instance, the rule that ‘A diplomatic agent shall enjoy 

immunity from the criminal jurisdiction of the receiving State’ (codified in the 1961 

Vienna Convention on Diplomatic Relations, Art. 31.1) entails that in the relations 

between, say, the UK and Indonesia, either State has the right to claim from the other 
that its diplomatic agents be immune from the criminal jurisdiction of the other State. 
The same applies to all other pairs of States members of the international community. 

The same holds true for international treaties, in particular multilateral treaties. 
For instance, a treaty on international trade providing for the establishment of a 
certain customs duty on a particular good confers on each contracting party the right 
to demand of all the other contracting parties fulfilment of that obligation; as soon as 
a contracting party breaches that obligation with regard to goods imported from 
another contracting party, the latter is entitled to claim reparation for that breach. In 
practice, this multilateral treaty can be broken down into a set of substantially similar 
bilateral treaties, each regulating the relationships between a particular pair of States. 
It is as if each contracting party were bound by as many bilateral treaties as there are 
other contracting parties. 

Plainly, 

override nationai inter 

every State to be self-seeking. Self-interest 

This phenomenon 1s also apparent 1 

we are far from the system obtaining in all national legal systems. There 
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in cases of serious breaches (for example criminal offences), a representative of the 

entire community (the Public Prosecutor or a similar institution) can initiate legal 

proceedings irrespective of the attitude or action of the injured party. The system 

prevailing in international law has a number of serious drawbacks, among them the 

fact that the reaction to a wrong ultimately depends on whether the victim is stronger 

than or at least as strong as the culpable State. In the final analysis, respect for law is 

made dependent on power. 

Probably one of the few exceptions to this network of legal rights and obligations was 

constituted by the general rule on piracy (on this notion, still applicable today, see infra, 

7.6.1 and 21.1). This rule authorized every State to seize and capture pirates on the high 

seas, whatever their nationality and whether or not they had attacked one of its ships or 

threatened to do so. Thus, this rule (which imposed on all individuals of the world the 

obligation to refrain from piracy) granted a right to all States unconnected to actual 

damage. However, when exercising this right, States did not act on behalf of the world 

community, for the protection of a community value; rather they acted merely to 

safeguard a joint interest. As a British court put it in 1817 in Le Louis, Forest, pirates are 

‘enemies of the human race, renouncing every country, and ravaging every country in 

its coasts and vessels indiscriminately, and thereby creating an [sic] universal terror and 

alarm’ (at 705). Hence, the right to capture piratical vessels ‘has existed upon the 

ground of repelling injury, and as a measure of self-defence’ (at 704). This proposition 

clearly spells out that the right to capture pirates rested on the joint interest of all States 

to fight a common danger (and consequent damage), be it real or potential. 

The same seems to hold true for the rights of riparian States with regard to navigable 

international rivers. Under customary law developed since 1815, every riparian State 

has a right to free navigation and to equality of treatment. Consequently, if one of those 

States performs an act preventing another State’s free navigation, it simultaneously 

infringes upon the right of any other riparian State, whether or not it actually causes 

damage to it (with the consequence that, at least in principle, any other riparian State 

can demand cessation of the wrongful act). This is because, as the PCI) put it in 1929 in 

Territorial Jurisdiction of the International Commission of the River Oder, 

‘the community of interest in a navigable river becomes the basis of a common legal right, the 

essential features of which are the perfect equality of all riparian States in the use of the whole 

course of the river and the exclusion of any preferential privilege of any one riparian State in 

relation to the others’ (at 27). 
a 

1.8.2 COMMUNITY OBLIGATIONS AND COMMUNITY RIGHTS 

In the present international community traditional rules based on reciprocity still 

constitute the bulk of international law. Nevertheless, one can also find new rules with 

a different content and import. A number of treaties, many of which came into being 

after the First World War and more particularly in the aftermath of the Second World 

War, provide for obligations that are incumbent upon each State towards all other 

contracting parties and which are in no way reciprocal. 
We 
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Consequently, the International Labour Organization (ILO) was set up an ‘otis i oc 

ventions for the protection of workers began being drafted and adopted, their imp ag
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being under the scrutiny of the ILO (see, however, 7.6.2(c) and 14.8.2). Similarly, after the 

Second World War, as a reaction to the mass murder by the Nazis of ethnic and religious group
s 

(chiefly Jews, as well as Gypsies)
 and the total disregard for the basic human rights of thousands 

of individuals both in Germany and elsewhere, the Allies decided to create better safeguards 

against genocide and other egregi
ous violations of human rights. By the same token, the Nazi 

aggression against a number of European States and the attack by Japan on the USA prompted 

the UN to enact a sweeping ban on all forms of aggression. As stated abov
e, all these new values 

resulted in numerous international treaties as well as a few international customary rules (see 

Chapters 3 and 19). 

Community obligations possess. the following unique features: (i) they are obliga- 

tions protecting fundamental values (such as peace, human rights, self-determination 

of peoples, protection of the environment); (ii) they are obligations erga omnes, that 

is towards all the member States of the international community (or, in the case of 

multilateral treaties, all the other contracting States); (iii) they are attended by a 

correlative right that belongs. to any State (or to every other contracting State, in 

the case of obligations provided for in multilateral treaties); (iv) this right may 

be exercised by any other (contracting) State, whether or not it has been materially 

or morally injured by the violation; (v) the right is exercised on behalf of the 

whole international community (or the community of the contracting States) to safe- 

guard fundamental values of this community (for example, when a State makes a 

remonstrance to, or forcefully protests against, another State on account of atrocities 

committed by the latter against its own iationals, and demands the immediate cessa- 

tion of those atrocities, it is not motivated by the desire to safeguard its own interests 

or to prevent any possible future damage; its sole (or primary) purpose is to vindicate 

humanitarian values on behalf of the whole international community). These rights 

can therefore be termed ‘community rights’. 

In a way, this body of values makes up what the Spanish international lawyer Francisco de 

Vitoria (1483-1546), a follower of modern natural law theory, termed bonum commune totius 

orbis, that is, the common good for the whole world—in other words, the assets and values that 

are shared by the whole of mankind and to which the particular interests and demands of 

edivictoal States should yield. As we shall see, this is yet another confirmation that the emer- 

gence in modern times of the notions of community obligations and rights (and of the cognate 

concept of jus cogens, see infra, 11.2—3) translates into positive law ideas and constructs 

propounded by the advocates of natural law between the sixteenth and the eighteenth century. 

; How can the ‘community rights’ we are discussing be exercised? Customary rules 
0 not provide for any particular mechanism. It follows that it is possible to resort to 
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traditional means of redress (diplomatic steps, diplomatic pressure, peaceful coun- 

termeasures; see 15.3 and 15.5). As for treaties, some simply proclaim a right, without 

specifying the means by which it can be put into effect. The means of redress just 

mentioned can also be used in such cases. By contrast, a number of other treaties set 

up special procedures or special machinery for facilitating the task of the claimant 

State. We shall return to this point later on (see 13.5 and 13.6 as well as Chapter 14).* 

Nevertheless, the significance of the recent emergence of ‘community obligations’, 

though considerable, should not be over-emphasized.* For one thing, the treaties or 

customary rules laying down these obligations are still relatively rare. For another, 

even those rules are seldom put into effect. A typical feature of the international 

community, namely the huge gap between the normative level and implementation, 

is more conspicuous in this area than anywhere else. Although States have the 

opportunity of acting in the interest of the whole international community, or of all 

the other contracting parties, they usually prefer to avoid meddling in other States’ 

internal affairs. They end up by exercising their “community rights’ only when their 

own economic, military, or political interests are at stake. In the final analysis, most 

procedures based on State-to-State complaints have ended in failure, or, at least, have 

not been exploited fully (see 13.5 and 13.7). 

1.8.3 ARTICLE 1 COMMON TO THE FOUR 1949 GENEVA 

CONVENTIONS AS INDICATIVE OF CURRENT MERITS AND 

FLAWS OF COMMUNITY RIGHTS AND OBLIGATIONS 

A telling illustration of the current flaws of community rights and obligations can be 

seen in Article 1 common to the four Geneva Conventions of 1949 (protecting such ‘war 

victims’ as civilians, the wounded and the sick, prisoners of war, etc.), as well as Article 

1.1 of the 1977 First Additional Protocol updating the 1949 Convention with respect 

to international armed conflicts, on which it is therefore worth dwelling at some 

length. 

These provisions stipulate that each contracting State undertakes to respect the 

Conventions (and Protocol) ‘in all circumstances’, and by the same token assumes the 

3 In a Resolution adopted in 1989 the Institut de Droit International (in 63-II Annuaire (1990), 338-40) 

authoritatively restating and spelling out existing customary law, pointed out that the obligation to ensure 

observance of fundamental human rights as ‘a direct expression of the dignity of the human person’ is erga 

omnes; in case of breaches of human rights any other State is empowered to react by means of ‘diplomatic 

representations as well as purely verbal expressions of concern or disapproval’, whereas if the breaches are 

large scale or systematic, other States are entitled to take diplomatic, economic, and other peaceful measures 

towards the responsible State. Furthermore, as Judge E. Lauterpacht implicitly held in his Separate Opinion in 

Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), (IC) Reports 1993, §$113-115) 

under Article I of the 1948 Genocide Convention each contracting party is authorized (although perhaps not 

obliged) to react to any acts of genocide by any other contracting State. Customary law restates and broadens 

these obligations and rights in the area of genocide. 

4 On the various instances of current international protection of ‘community interests’ see the important 

considerations by B. Simma, “From Bilateralism to Community Interest in International Law’, 250 HR 

(1994-VI), esp. at 256 ff. 
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| is thus an adjective provision; it sets a secondary rule, concerning the modalities o 

fulfilment of obligations contained in primary rules.° 

5 H.L.A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961), at 78-9. . pres 

6 It is necessary to dispose of an interpretative argument relating to common Article 1, which has recently 

been advanced. It has been argued (F. Kalshoven, “The Undertaking to Respect and Ensure. Respect in All 

Circumstances: from Tiny Seed to Ripening Fruit’, in 2 Yearbook of International Humanitarian Law (1999), 

3-38) that those who worked out the Conventions did not attach great importance to the undertaking, laid 

down in common Article 1, to ‘ensure respect’ for the Conventions. That phrase would either involve the 

obligation of States parties to ensure respect by their own armies and other state officials, or simply amount to 

a pleonastic and redundant affirmation of the obligation to comply with the Conventions, or would merely 

lay down a moral obligation. To rebut this interpretation it is sufficient to note that the views of the drafters of 

a treaty are of minor importance, pursuant to the customary rule codified in the Vienna Convention on the 

Law of Treaties (Article 32). Also in national law the principle that what matters is what the law provides, not 

what the lawmakers intended to do, prevails (as early as the late nineteenth century the leading legal scholar 

K. Binding (in Handbuch des Strafrechts, | (Leipzig: Duncker und Humblot, 1885) at 456), emphasized that 

what counts in the interpretation of a law is not ‘what the lawmakers willed’ but rather ‘what the law wills’). 

What matters is the fact that the interpretation that the authors of ICCR Commentary, under the general 

editorship of J. S. Pictet first propounded (Commentaire des Conventions de Geneve de 1949, vol. I (Geneva: 

ICRC, 1952), at 25-8) was taken up both by the UN Tehran Conference on Human Rights in 1968 Resolution 

XXIII, $9 of the Preamble (‘States Parties to the Red Cross Geneva Conventions sometimes fail to appreciate 

their responsibility to take steps to ensure the respect of these humanitarian rules in all-circumstances by 

other States, even if they are not themselves directly involved in an armed conflict’) and then by the UN 

General Assembly in Res. 2444 (XXIII) of 19 December 1968 (the UN Secretary-General was asked to take 

steps in consultation with the ICRC, to study ‘steps which could be taken to secure the better application’ of 

humanitarian law). Two distinguished scholars (L. Condorelli and L. Boisson de Chazournes, ‘Quelques 

remarques a propos de l’obligation des Etats de “respecter et faire respecter” le droit international humani- 

taire “en toutes circonstances” ’, in C. Swinarski (ed.), Studies and Essays on International Humanitarian Law 

and Red Cross Principles in Honour of Jean Pictet (Geneva and The Hague: ICRC-M. Nijhoff, 1984), at 17—35; 

and L. Condorelli and L. Boisson de Chazournes, ‘Common Article 1 of the Geneva Conventions Revisited: 
Protecting Collective Interests’, in International Review of the Red Cross (2000) no. 837, at 67-87) sub- 
sequently elaborated upon and gave a theoretical underpinning to this interpretation. In 1986 the Inter- 
aca a es ca in Nicaragua (merits) Smenninagnatics! upheld it (at $220). The approach adopted by 

pices iabe mn Ppa at H. P. Gasser, Ensuring Respect for the Geneva Conventions and 
piracy aie aa a | the United Nations’, in H. Fox and M. M. Meyer, eds., Armed Conflict 
sak seal an te : qi vs on: > Institute of International and Comparative Law, 1993), at 15-49 

te: stent rae - Leg Consequences of the Construction of a Wall (at §§158-9). 
, struction that is today universally accepted by both States and the ICRC. 
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How does Article 1 operate with regard to the other, primary rules? It provides, 

first, that each contracting State is bound to abide by all the provisions of the Con- 

ventions regardless of any misbehaviour of another State party. In other words, it 

provides that those other (primary) provisions are not subject to the principle of 

reciprocity; hence, a contracting party may not disregard a provision if another State 

party breaches that provision to the detriment of the former State. Disregard of a 

Convention provision by way of countermeasure is not allowed. Second, Article | 

provides that each State party is bound to ensure respect for the Conventions by any 

other contracting State. It follows that (a) the obligation incumbent upon each con- 

tracting State to comply with the Conventions’ provisions operates towards all 

the other contracting States. It is an obligation erga omnes contractantes (towards 

all the other contracting States). It also follows that (b) any State party has a legal 

claim to compliance with the Conventions by any other State party. Any contracting 

State, faced with violations of the Conventions by a belligerent (or, more generally, a 

party to an armed conflict) may take action and demand cessation of the breach. 

Thus, we are faced here with community obligations and community rights proper. 

Let us now concentrate on this second feature of the legal mechanism instituted by 

Article 1. It should be clear from the above that back in 1949 the Geneva Conventions 

set up an innovative legal system that departed from the traditional principles govern- 

ing international relations essentially geared to self-interest (reciprocity, bilateralism) 

and enshrined the principle of community protection of universal values. Each State 

party to the Conventions, even if it was not involved in or directly affected by an 

armed conflict, was granted a legal entitlement to demand observance of Convention 

provisions, in that they enshrine respect for fundamental humanitarian values. The 

common interest in compliance with humanitarian treaty rules was thus recognized 

and translated into a legal mechanism. 

In 1949 States stopped however halfway. They did not specify how contracting 

parties could exercise that legal entitlement at the interstate level; they did not spell out 

through which international means or according to what interstate modalities that 

legal entitlement could operate. They only mentioned the system of Protecting Powers 

(see infra, 20.6.5(b)(4)), which, however: (i) has not as its primary duty that of 

ensuring compliance with the law; (ii) is confined to those third States that each of the 

belligerents accepts (or proposes and the other belligerent accepts); and in addition 

(iii) has been scantily applied, on a number of grounds. Furthermore, (iv) the Con- 

ventions envisage only general tasks for the International Committee of the Red 

Cross (ICRC).’ 

Thus, by and large common Article 1 left in the hands of each contracting State 

faced with serious infringements of the Conventions by other States, the decision 

whether or not to undertake action and, in the affirmative, what form such action 

7 A common provision (Article 9/9/9/10) stipulates that the ICRC may, subject to the consent of the 

parties to an international conflict, undertake humanitarian tasks for the protection of war victims. 
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should take. However, the Conventions pointed to the possible we es ae 
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lly oriented, or community- 

Conventions), wherever and by whome 

or accused be present on the territory of 

it is thus clear that the Conventions set up a universa nae 

oriented mechanism, but did not coherently take the further step of envisaging the 

establishment of centralized machinery capable of activating and vindicating the 

community interest. Absent any such machinery, everything was left to each individual 

contracting State, both at the interstate level (relating to action to be taken as between 

States) and at the national (that is judicial) level. From community interest one was 

taken back to bilateralism, to individual action based on national self-interest. 

State practice since 1950, when the Conventions entered into force, shows that in the 

event self-interest and unilateralism prevailed. At the interstate level, few States took 

action, and always at the bilateral level: they sent diplomatic notes, or undertook 

diplomatic demarches, vis-a-vis belligerents grossly violating the Conventions.’ As 

these actions were never made public, one cannot gauge their importance and estab- 

lish whether they had any follow-up. At the national judicial level, courts have not 

acted at least until 1994, when, prodded by the establishment of the International 

Criminal Tribunal for the Former Yugoslavia (ICTY) they started instituting proceed- 

ings against alleged authors of crimes in the former Yugoslavia. The ICRC occasionally 

took steps. When it did so, it normally published appeals to the belligerents concerned 

as well as to all State parties,’ or issued press releases.'® Again, it is difficult to appraise 

whether such action was consequential. It is thus clear that in most cases the action of 

States and the ICRC was not co-ordinated. In particular, it would seem that the ICRC 

tends not to act as the representative and spokesman of the community of States 

parties to the Geneva Conventions. 

This assessment ought, however, to be qualified to some extent. A few international 
procedures exists which can be set in motion not by States but either at the request 

® See H. P. Gasser, ‘Ensuring Respect’, supra n. 5, at 31 (‘Although no clear evidence is available, we have 
reason to believe that governments actually do act in support of better respect for humanitarian law by States 
a to an armed conflict, confidentially and on a bilateral level’). It should be noted that when he wrote 

ese words Mr Gasser was the Legal Adviser of the ICRC. 
® For instance, it issued appeals to all States in 1979 concerning the war in Rhodesia (ICRC Annual Report 

1979, at 13); the war between Iran and Iraq (ICRC Annual Report 1983, at 56; 1984, at 60; 1989, at 85); the 
armed conflict in the former Yugoslavia (see the statements and press releases issued in 199 1-5 ond collected 
. CICR, Ex- Yougoslavie, Déclarations du Comité International de la Croix-Rouge, 1994 (doc. DP (1994) 49; pn i ptiene gone Communiqués de presse et communications a la presse du CICR, 1995 (doc. DP (1994) 
pe ae . = ae the Federal Republic of Yugoslavia (Serbia and Montenegro) in 1999 (in ICRC, 
frie ray 62); the war in Iraq in 2003-4 (ICRC Press release no. 04/26 of 8 April 2004). 

aah ; satteniaa: the press releases no. 1479 of 15 December 1983 (on the Iran-Iraq war), no. 1481 of nied e same war), no. 1489, of 7 June 1984 (on the same war) no. 1574, of 1 June 1988 (on the iliaie a mines and other prohibited weapons), of 9 April 2003 on POWs in the hands of the Iraqi ites, of 11 April 2003 (no. 03/28) on the protection of civilians in the war in Iraq. 
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of the aggrieved individuals or ex officio, that is by the international body responsible 

for supervising compliance with the treaty concerned (see 14.8.2). Thus, in such cases 

fulfilment of community obligations is sought by entities other than the various 

contracting States. Although these procedures are few in number, their significant 

operation eventually compensates for the lack of consideration still shown in the 

international community to ideals of a common good. 

1.9 COEXISTENCE OF THE OLD AND NEW PATTERNS 

Every legal system undergoes constant change, for law must steadily adjust itself to 

new realities. This sometimes results in old and new institutions living together: even 

in the case of revolutions, it is difficult to cast aside all the existing legal structures 

overnight. However, as a rule, fresh pieces of the legal fabric supplant outmoded ones 

so as to eliminate the most glaring inconsistencies. 

In the international community two different patterns in law, one traditional, the 

other modern, live side by side. Taking up the distinction drawn by a distinguished 

British political scientist, M. Wight,'! and developed by another outstanding British 

scholar, H. Bull,'* we could call the traditional model ‘Grotian’ and the new one 

‘Kantian’. Under the former model the international community is based on a ‘statist’ 

vision of international relations; it is characterized by co-operation and regulated 

intercourse among sovereign States, each pursuing its own interests. In contrast, the 

more modern ‘Kantian’ paradigm is based on a universalist or cosmopolitan outlook, 

‘which sees at work in international politics a potential community of mankind’ and 

lays stress on the element of “trans-national solidarity’ (jus cosmopoliticum). 

The new legal institutions, which have developed within the setting of the inter- 

national community approximately since the First World War (and with greater 

intensity since 1945), have not uprooted or supplanted the old framework, the 

‘Grotian’ strand. Rather, they appear to have beeri superimposed on it (even though 

their main purpose is to mitigate the most striking defects of the old system). 

1! See M. Wight, ‘Western Values in International Relations’, in H. Butterfield and M. Wight, eds., Diplo- 
matic Investigations (London: Allen and Unwin, 1967); M. Wight, G. Wight, and B. Porter, eds., International 

Theory—The Three Traditions (Leicester and London: Leicester University Press, 1991), in particular at 137 ff. 

Wight distinguishes between the Machiavellian, Grotian, and Kantian traditions. 

12H. Bull, The Anarchical Society: A Study of Order in World Politics (London and Basingstoke: Macmillan, 

1977), at 24-7; id., ‘The Importance of Grotius in the Study of International Relations’, in H. Bull, 

B. Kingsbury, and A. Roberts, eds., Hugo Grotius and International Relations (Oxford: Oxford University Press, 

1990), esp. at 71-93. 

Bull distinguishes between the Hobbesian or realist tradition, the Kantian or universalist tradition, and the 

Grotian or internationalist tradition. 

R. Falk has taken up these notions and discussed them in many articles (see, in particular, ‘A New Paradigm 

for International Legal Studies: Prospects and Proposals’, in R. Falk, F. Kratochwil, and S. H. Mendlovitz, 

eds., International Law: A Comparative Perspective (Boulder, Col., and London: Westview, 1985), 651-702. See 

also R. Jackson, The Global Governance—Human Conduct in a World of States (Oxford: Oxford University 

Press, 2000), 378-85. 
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THE HISTORICAL 

EVOLUTION OF THE 
INTERNATIONAL 

COMMUNITY 

2.1 INTRODUCTION 

We should now ask how the international community acquired the unique features 

it currently shows. As a result of what historical events did it evolve in such a way as to 

appear so markedly different from all domestic legal systems? : 

In tracing the historical evolution of the world community, it is useful to divide it 

into various stages. Periodization is, of course, always arbitrary; nevertheless, it may 

prove helpful for a better understanding of some major turning points. The evolution 

of the international community can be roughly divided into four major stages: (1) 

from its gradual emergence (sixteenth—early seventeenth century) to the First World 

War; (2) from the establishment of the League of Nations to the end of the Second 

World War (1919-1945); (3) from the establishment of the United Nations to the end 
of the cold war (1945-1989); (4) the present period. 

2.2 THE EMERGENCE OF THE PRESENT 

INTERNATIONAL COMMUNITY BEFORE 

THE PEACE OF WESTPHALIA 

The origin of the international community in its present structure and configuration 
is usually traced back to the sixteenth century. It largely crystallized at the time of the 
Peace of Westphalia (1648), which concluded the ferocious and sanguinary Thirty 
Years War. Of course, international intercourse between groups and nations had 
existed previously. From time immemorial there had been consular and diplomatic 
relations between different communities, as well as treaties of alliance or of peace Reprisals had been regulated for many years and during the Middle Ages a body of 
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| law on the conduct of belligerent hostilities had gradually evolved. And yet all these 

relations were radically different from current international dealings, for the fabric of 

the international community itself was different. Even in the late Middle Ages, when 

international relations of a kind resulted from the splitting of communities into 

various groups headed by feudal lords, the international community differed from 

the present one, and this for two reasons. First, fully fledged States—in the modern 

sense—did not yet exist. Centralized structures, which had gradually come into being 

in Europe between 1100 and 1300, did not assume the typical features of a modern 

State until after 1450. 

Of the various historical enquiries into the origin of the modern State, it may suffice to quote 

here those of J. R. Strayer.' In his view, what characterizes the modern State and differentiates 

it from both ‘the great, imperfectly integrated empires’ of the past and the small, but highly 

cohesive units, such as the Greek ‘city State’, are the following characteristics: ‘the appearance 

of political units persisting in time and fixed in space, the development of permanent, 

impersonal institutions, agreement on the need for an authority which can give final 

judgments, and acceptance of the idea that this authority should receive the basic loyalty of its 

subjects’. Underlying them are ‘a shift in loyalty from family, local community, or religious: 

organization to the State, and the acquisition by the State of a moral authority to back up its 

institutional structure.and its theoretical legal supremacy’. In addition to these features, ~ 

the modern State shows a very important distinguishing trait: the emergence of. centralized 

bureaucracies, which gradually turn into ministerial departments. It was no doubt .a slow 

evolution; nevertheless, in the seventeenth century the permanent core of the State was the — 

bureaucracy although, as Jellinek pointed out, one must wait until the adoption:on 25 May | 

1791 of the French décret establishing the various ministries for the ‘principle of division of | — 

labour to be completely carried through in public administration, and for ministers inthe sense ~__ 

of administrative law to side by the monarch’.* 

The period following the Peace of Westphalia inaugurated a new era in a second: 

respect. Previously there had been the overpowering presence of two poles of authority: 

the Pope at the head of the Catholic Church, and the Emperor at the head of the Holy 

Roman Empire (which had been set up as early as AD 800 by Charlemagne and had 

encompassed most of Europe but dwindled in the seventeenth century to the German 

territory in central Europe). 

Thus the necessary premise for the development of the present international com- 

munity is the rise of modern national States between the fifteenth and seventeenth 

centuries. This momentous phenomenon, indisputably favoured by the discovery of 

America (1492) and the dissemination of Protestantism after the Reformation, led 

to the formation of a number of strong States, all of which sought to be independent 

of any superior authority. Western countries such as England, Spain, and France, 

followed by the Netherlands and Sweden, as well as the Ottoman Empire, China, and 

1} R Strayer, On the Medieval Origins of the Modern State (Princeton, N.).: Princeton University Press, 

1979), at 9-10. 

2 G. Jellinek, ‘Die Entwicklung des Ministeriums in der Konstitutionellen Monarchie’ (1883), in 

Ausgewéhlte Schriften und Reden (Berlin: O. Haring, 1911), ii, at 98. 
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In this respect an important contribution was made by a punaber of imaginative a
nd forwant 

looking jurists, such as the Spaniards Francisco de Vitoria (1483-1546) and Francisco Suarez 

(1548-1617), the Italian Alberico Gentili (1552-1608), a Protestant who fled to England, where 

he taught at Oxford, and above all the Dutchman Hugo Grotius (1583-1645). They set out 

to lend a lucid legal justification to the interests of the emerging States in general, and of their 

own country in particular. 

The Peace of Westphalia concluded a most appalling war, which had caused ‘great 

effusion of Christian blood and the desolation of several provinces’ (preamble to the 

Treaty of Minster). The major countries of Europe had been involved; the conflict 

had started-in 1618 for religious reasons, namely the struggle between Catholic and 

Protestant countries, but it soon turned into an all-out struggle for military and 

political hegemony in Europe. The treaties of peace were signed in the Westphalian 

towns of Miinster and Osnabriick (text in Parry, i, at 198-269, 319-56). 

Questions of prestige accounted for the choice of two places for negotiating peace: France and 

Sweden, the former Catholic, the latter Protestant, quarrelled over the question of precedence; 

consequently France was given priority in Catholic Minster and Sweden in Protestant 

Osnabriick. However, from the legal point of view, the two treaties made up an integrated 

whole. 

The treaties constitute a watershed in the evolution of the modern international 

community. First, they recognized Protestantism at an international level and con- 

sequently legitimized the existence of States based on Calvinist or Lutheran faith. 

Henceforth, even from the point of view of religion, it was recognized that the State 

was independent of the Church. Second, the treaties granted members of the Holy 

Roman Empire (some three hundred small States) the jus foederationis, that is 

the right to enter into alliances with foreign powers and to wage war, provided that 
those alliances or wars were neither against the Empire ‘nor against the public peace’ 
and the ‘treaty’ (Treaty of Miinster, Art. 65). Thus, a number of small countries 
were upgraded to the status of members of the international community with 
quasi-sovereign rights. Third, the treaties crystallized a political distribution of 
power in Europe that lasted for more than a century. France, Sweden, and the 
ecdihinad "va recognized as the new emerging big powers; Switzerland (and the 

etherlands) were give ies: " 

into a number of A ster h pthere-vh) a eshte base Weil ball ade id 
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1648 also set up a scheme for collective security, which remained, however, a dead 
letter.” 

2.3 STAGE 1: FROM THE PEACE OF WESTPHALIA 

TO THE END OF THE FIRST WORLD WAR 

2.3.1 THE COMPOSITION OF THE INTERNATIONAL COMMUNITY 

(a) The dominant States 

Since its inception, the world community has encompassed States belonging to dif- 

ferent geographic, cultural, and religious areas. While the most intense intercourse 

took place between European States, treaties were also concluded with other States 

with which Europe had come into contact, chiefly the Mogul Empire in India, the 

Ottoman Empire, Persia, China, Japan (since 1854), Burma, and Siam (which has 

been called Thailand since 1939), as well as with the States of Ethiopia and Liberia 

(the latter independent since 1847), and Haiti (independent since 1804). Only one ~ 

year after the Peace of Westphalia, on 1 July 1649, the Holy Roman Empire concluded 

a treaty with the Ottoman Empire for the continuation of the peace which had been 

agreed in 1642. | 

‘Nevertheless, for many centuries the most active and prominent members of the 

international community were the European States, joined by the USA in 1783 and by 

the Latin American countries between 1811 and 1821. 

Paraphrasing Hegel’s description of the role of Greece and Italy in the past, one might say 

that in this period Europe was the ‘theatre of World History’ and that there the ‘World 

Spirit’ (Weltgeist) found its home. All the States just mentioned had a common religious 

matrix: they were Christian. This common ideological background made for a better under- 

standing. Despite political, economic, and military conflicts, culture and religion acted as 

3 Under this scheme, peace was to be enforced. Pursuant to Article 123 of the Treaty of Manster, the victim 

of a threat to peace or any serious violation was not to resort to war, but should ‘exhort the offender not to 

come to any hostility, submitting the cause to a friendly composition or to the ordinary proceedings of 

justice’. Article 124 envisaged a cooling-off period, lasting as long as three years; if at its expiry no settlement 
has been reached, the injured State was entitled to wage war, and all the other contracting parties were to assist 

it by using force. In addition, States were duty-bound to refrain from giving military assistance to the 

offender, nor could they allow its troops to pass through or stay in their territories (Article 3). Thus, the 

collective security system envisaged in 1648 hinged on the following notions: (i) a sweeping ban on the use of 

force; (ii) a prohibition on individual self-defence, except after the expiry of a long period; (iii) the duty of all 

States other than the victim of a wrong to act in collective self-defence. This scheme, which strongly resembles 
the one that was set up in 1919 under the League of Nations system, was never put into effect. Though weak 

and rudimentary by modern standards, it was too far ahead of its time and in harsh conflict with the interests 
and predispositions of States. Members of the international community followed a different pattern of 
behaviour, based on both the untrammelled right of individual States to resort to war whenever they 

considered it appropriate and the lack of any obligation to give military assistance to the victims of attacks by 

other States. 



= . , a 

0 FOUNDATIONS OF THE INTERNATIONAL
 COMMUNITY 

-ement uniting them. Another strong unifying factor was the pattern of internal economic and 
Cc 2 tlc. é . - panitalic : its iVi 

litical development. All Western States were the outgrowth of capitalism and its equivalent 
politic - 4 . “eEey ies Mica nies 

phenomenon in the political field: absolutism (followed in subsequent years by parliamentary 

democracy). 

In a number of respects non-Christian States lived for many years on the margin of 

the international community: they did not take a very active part, nor did they play 

any major role, in it. According to a number of scholars, for roughly three hundred 

years (from the beginning of the sixteenth to the eighteenth century) a few Asian 

powers (namely all State entities in the East Indies, as well as Persia, Burma, and Siam) 

had social intercourse with European countries on a footing of complete equality. 

However—so the argument goes—the industrial revolution that took place in Europe 

in the late eighteenth century created a gap between Europe and non-European States. 

In the nineteenth century the latter were left far behind and were gradually conquered 

by the former or at any event fell under their domination. 

Be that as it may, three points are difficult to question: (1) since its inception 

the world community consisted not only of European States, but embraced other 

countries and nations as well, and there was some degree of intercourse between all 

sections of the community; however, many factors including geographical distance 

and the slowness of communication and transport rendered transactions between 

European and other countries particularly difficult. (2) For various reasons, the 

European Powers set the tone from the outset and played a dominant role throughout. 

(3) Western jurists consistently theorized about and buttressed the idea of ‘European’ 

superiority. 

(b) The capitulation system and colonialism 

As pointed out above, non-European States bowed to Western ‘superiority’ and 

eventually submitted to the rules elaborated by European countries and the USA. 
Western States tended to develop two distinct classes of relations with the ‘outside’ 
world, depending on whether this ‘world’ consisted of States proper (the Ottoman 
Empire, China, Japan, etc.) or was instead made up of communities lacking any 
organized central authority (tribal communities or communities dominated by local 
rulers, in Africa and Asia). With the former, Europe and the USA to a large extent 
based their relations on the ‘capitulation’ system. They considered the latter mere 
objects of conquest and appropriation, and consequently turned them into colonial 
territories. 

Let us consider first the capitulation system. 

Capitulations were agreements (probably so called because they were divided into numbered 
capitula or brief chapters) concluded by Western States with Moslem rulers (later on with the 
ee Empire), with some Arab countries (Egypt, Iraq, Syria, Morocco, Palestine), with 
Persia, Siam, China, and Japan ever since the sixteenth century. The cupikulo r ma 
consolidated in the seventeenth and eighteenth centuries: the treaty of 1740 aca st and the Ottoman Empire is usually mentioned as being of great significance for the delineation 
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of the main traits of this regime. Capitulations served to impose conditions for the residence 

of Europeans (including US nationals) in the territory of non-European countries. They 

_ tended to include the following basic provisions: (1) Europeans who were nationals of a party 
to the agreement could not be expelled from the country without the consent of their consul; 
(2) they had the right to practise public worship of their Christian faith; to this end they could 

erect churches and have their own graveyards; (3) they enjoyed freedom of trade and commerce 

and were exempted from certain import and export duties; (4) reprisals against them were 

prohibited, especially in case of insolvency; (5) jurisdiction over disputes between Europeans 

belonged to the consul of the defendant or, in criminal cases, of the victim (hence not to the 

territorial court), while in the case of disputes between a European and a national of the 

territorial State the jurisdiction devolved upon the judges of the latter State. 

Three features of this legal regime are striking. First, Europeans came to make up a legal 

community completely separate from the local one and actually subject to their own national 

authorities (which thereby extended their control beyond their own territorial area, and to a 

foreign country). Second, this regime was not based on reciprocity: it consisted of a number of 

privileges granted to Europeans on non-European territory, with no counterpart in favour 

of non-European nationals (the few instances adduced by Alexandrowicz of privileges granted 

in Europe to non-European partners are exceptional and of scant relevance; see 123 HR 

(1968-1), 125). The overwhelming inequality on which capitulations rested was clearly indica- 

tive of the existing relations. Third, at least in the eighteenth and early nineteenth centuries, 

certain non-Western States did not see capitulations as detrimental to their sovereignty. Thus, 

for instance, a Japanese author stated that ‘The Japanese authorities in those days, which had_ 

little knowledge of the concept of extraterritoriality, regarded national laws of Japan as some- 

thing sacred, for the benefit of which foreigners were not worthy of enjoyment’.* And Alexan- — 

drowicz has pointed out (ibid., at 151) that capitulations rested on an ancient Asian tradition 

(‘ancient custom in Asia allowed foreign merchants to govern themselves by their own personal 

law instead of submitting to the jurisdiction and the law of the host country and possibly to a 

different way of life’). 

Nonetheless, Western rights of ‘extraterritoriality’ constituted serious restraints on the 

sovereignty of the ‘territorial’ State. Later on, towards the end of the nineteenth century, they 

were deeply felt as an undue encroachment even by the Japanese authorities and were gradually 

terminated (see infra, 2.4.4). 

Let us now turn to the relations of European States with another class of ‘other’ 

countries, namely those lacking any State-like structure, or governed by a great 

number of local authorities frequently feuding with one another. These countries 

were gradually subjected to the colonial domination of Western Powers. 
, a 

Europeans first colonized the Americas in the fifteenth century. As soon as the first signs of 

rebellion were apparent in America, Asia became a desirable area. In the eighteenth century 

first France and then Britain appropriated large portions of India, until in 1772 most of India 

actually became a British colony. In the early nineteenth century, when the successful revolt 

of the USA was followed by the independence of South America, Europeans turned to Africa, 

while at the same time intensifying their interest in Asia. At the Berlin Congo Conference of 

4 H. Otsuka, ‘Japan’s Early Encounter with the Concept of the Law of Nations’, 13 JYIL (1969), at 56. 
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among Britain, France, Portugal, Belgium, Germany, and Italy. Meanwhile, Britain, France, and 

the Netherlands either appropriated or consolidated their control over Asia. Even a State 

formerly under colonia! domination, the USA, took part in the colonialist trend. It seized 

power over the Philippines in 1898 as a result of the war with Spain, concluded by the Peace 

Treaty of Paris in 1898. 

We shall see infra (24.1-3) whether colonial domination proved beneficial at least 

in some respects. The question which should be raised here as particularly germane to 

the present enquiry is that of the role of international law in the process of colonial 

conquest. In short, it can be argued that this body of law greatly facilitated the task of 

European Powers, offering them, as it did, a large number of legal instruments 

designed to render conquest smooth and easy. International law authorized States to 
acquire sovereignty over those territories, both by downgrading the latter to terrae 
nullius, namely, territories belonging to no one, and by depriving the local com- 

- munities or rulers of any international standing. Effective occupation and de facto 
control over the territory (coupled with the intent of appropriation) were sufficient 

_ for the acquisition of sovereign rights. Furthermore, if local rulers opposed the 
colonial conquest, international law offered two instruments: either war (without all 
the legal restraints applicable to wars between ‘civilized’ States), or the conclusion of 
treaties (indeed a great number of agreements with ‘local rulers’ or chieftains were 

. entered into by European States, and they normally lacked any reciprocity). 
- The same legal instruments were available in case of conflict between colonial 

Powers and other Western countries wishing to appropriate the same territories: 
either the waging of a war or the conclusion of an agreement settled the matter. 

2.3.2 THE ALLOCATION OF POWER 

_ Throughout the whole period under consideration power was spread out: no single State became so strong as to subject all the other countries to its will. Legally, all members of the international community were on an equal footing. In practice, a group of great powers (France, Britain, Spain, Portugal, the USA, Russia, Austria, Prussia, Sweden, the Netherlands) dominated the international scene. However, this Sroup never presented a united front because there were constant rivalries. A balance of power proved necessary and was in fact established. 
It is against this general background that an experiment in collective systems for restraining power and enforcing the law should be considered. It was made in 1815 
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forces, which were urging the abolition of inequitable practices and the dismantling 

of aristocratic privileges. The new system, called the Concert of Europe, was set up 

in a number of treaties worked out in 1815 and supplemented by subsequent 

agreements. It rested on three principal elements: 

(1) A declaration of principles, binding all States except for Britain, the Papal States, 

and the Ottoman Empire. It proclaimed that the contracting parties would adopt as 

standards of behaviour, both in their internal orders and in international relations, 

the precepts of the Christian religion. 

(2) A military alliance. The ‘Holy Alliance’ was instituted by the Treaty of Paris of 

26 September 1815, concluded by Austria, Prussia and Russia, to which France 

acceded in 1818. It envisaged a system for collective security based on the agreement 

of the big Powers, designed to forestall or stifle any recurrence of Bonapartism, either 

in France or elsewhere. Under Articles 2 to 4 of the treaty, the contracting States 

undertook to agree upon the measures to be taken against those infringing upon the 

‘tranquillity’ and the ‘established order’ in Europe; they also pledged themselves to 

agree upon the number of troops which each of them was bound to provide ‘for the 

pursuit of the common cause’. While at the outset the main object was that of averting 

any threat to the stability of post-Napoleonic France, the system was subsequently 

extended so as to function against any revolutionary movement likely to overthrow 

European monarchies: see the treaty of 1818 and the protocol of 1820 (Troppau 

Protocol). The latter, ratified by Austria, Russia, and Prussia, provided for three 

measures in cases of revolution: (i) the State in which a revolution broke out would 

cease to be a member of the Concert of Europe; (ii) the new government resulting 

from a revolution would not be recognized; and (ili) the States directly concerned, or 

otherwise the Holy Alliance, would intervene to put an end to the revolution. 

This system proved quite effective in practice. It was actually resorted to on two occasions: in 

1821, when Austrian troops were sent to Naples and Turin to suppress liberal insurgents on 

behalf of the Holy Alliance; and in 1823, when French troops were dispatched to Spain, again to 

—thwart a liberal attempt at independence. On both occasions one State only—the one directly 

concerned—made a military intervention. But the right to take action was considered as 

delegated by all the partners of the Holy Alliance, and was authorized by a general meeting (the 

Conference of Troppau and Laybach in the former case, the Conference of Verona in the latter). 

(3) A new procedure for the settlement of political questions, consisting of meetings 

of all the sovereigns concerned where they might discuss “great interests in common’, 

consider measures conducive to the ‘tranquillity and prosperity of peoples’, and 

attempt to maintain peace in Europe. In short, a new diplomatic method was pro- 

pounded: multilateral diplomacy, based on periodical summit meetings. It proved most 

useful and was indeed resorted to on a number of occasions in later years. 

As soon as European monarchies came under strong attack from nationalist 

movements and were gradually overthrown or forced to turn into parliamentary 

democracies, the system set up in 1815 was replaced by the traditional policy of the 



Perro — 

30 FOUNDATIONS OF THE INTERNATIONAL COM
MUNIT 

hod of summit meetings survived. Pro- 

policy, the Great Powers revived their 

sot to trespass upon the respective 
balance of pewer: only the diplomatic met 

tected—at least in some respects—by this 

tendency to exercise hegemony, endeavouring ! 

; of influenée. 
7 

cede general framework, the emergence of the USA set a limit to European 

Americas. The new trend was formally proclaimed by the 

in the doctrine propounded in the famous message to 

ican continents 
influence and power in the 

American president, Monroe, 

Congress of 2 December 1823. This message stated, first, that ‘the Amer can 

_.. are henceforth not to be considered as subjects for future colonization by any 

European powers’. Second, while the USA would not intervene in European matters 

including European Powers’ ‘colonies and dependencies’, by the same token it could 

not allow European powers to intervene in America: the USA ‘would not view any 

interposition for the purpose of oppressing them i.e. independent Governments of the 

‘American continents’] or controlling in any other manner their destiny, by any Euro- 

pean power in any other light than as the manifestation of an unfriendly disposition 

toward the United States’ (in Moore, Digest, vi, at 368-72). Thus a check was placed on 

European expansionism and at the same time the basic principle was enunciated that 

the American continent.was under the control of the most powerful State of the area. 

What is striking in this period is the spread of forcible intervention by major Powers 

in the internal or external affairs of other States.° 

2.3.3 THE MAIN FEATURES OF THE LAW 

The very expression ‘international law’ dates back to this period.® The legal regulation 

created in this period possesses two salient features: 

(1) International rules and principles were the product of Western civilization and 

bore the imprint of Eurocentrism, Christian ideology, and of a ‘free market’ outlook 

° As the German publicist H. Staudacher aptly emphasized in 1909 (Die Friedensblockade (Leipzig: 

von Ducker und Humblot, 1909). at 29+31), this practice gained momentum after 1820 as a result of two 

developments. First, there was a growing tendency among major European countries to get together and 

police international relations by sending troops to troublespots; this tendency, evolved during the Napoleonic 

wars and dictated by the need of other European Powers to counteract Napoleon’s hegemony, was con- 

solidated after his downfall in the form of a strong feeling of solidarity linking reactionary monarchies, and 

led to the formation of the Holy Alliance. Second, the gruesome devastation entailed by the Napoleonic wars 

impelled States to avoid becoming involved in wars proper. The combination of the two trends led European 

States to intervene on a number of occasions both in Europe and elsewhere, without, however, engaging in 

fully fledged wars. For instance, after the downfall of Napoleon, as pointed out above the Holy Alliance 

Guia’ for military intervention in European countries menaced by revolutions. Later, Great European 

pees Perini nr epcpids rere to ren Egypt and in the colonial territories of other States, and 

: It was first used in 1780 by J. Bentham in his Introduction to the Principles of Morals and Legislation. Since 
then it increasingly replaced the previous terms ‘Jaw of nations’ and ‘droit des gens’. As the Italian philologi 
P. Peruzzi showed (“A European Word-Formation Pattern’, 41 Archivio filologi ; tali 6 é- ieesballien tinct —— ’ ' gico italiano (1976), 76-85), other 
Pi rs besides the strictly linguistic one motivated this change, or were instrumental in making it widespread: 
ras Airspan a and the growing importance of the concept of ‘nation’, the spread of ‘qnerastionsl 
sith ncaa “— , and the sai up in corm an London, of the ‘International Working Men’s Associ- 

y known as the ‘First International’ or simply, ‘The International’. 
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(they rested on a laissez-faire philosophy, that is on the idea that all States should be 

legally equal and free to pursue their own interests, irrespective of any economic or 

social imbalance). 

(2) International norms and principles were mainly framed by the Great Powers 
or middle-sized States, particularly by those States which built up extensive colonial 

| empires by dint of conquest and expansion. They elaborated the rules to serve their 

| own interests. Among the norms of this category, particular emphasis should be 

laid on those concerning force: they placed no restraint on the threat or use of 

belligerent violence. Other important rules were those on the diplomatic and 

judicial protection of nationals abroad: whenever the citizen of a certain State 

claimed that a foreign Government had behaved unlawfully towards him, he could 

request his national Government to step in and claim reparation for the alleged 

international wrongful act. Clearly, these rules constituted important legal tools in 

the hands of those Great Powers whose nationals went abroad to set up commercial 

enterprises. 

A notable contribution to the elucidation and development of international customary rules, 

that often led to the elaboration of international treaties, was made by a group of eminent 

European and American scholars, who were instrumental in the establishment, in 1873, in 

Ghent (Belgium) of an association of distinguished academics, some of them involved in 

international affairs in different capacities: the Institut de droit international. Among them 

some stood out: the Dutch T. M. C. Asser, the Swiss (teaching in Germany) J. C. Bluntschli, 

the Argentinian C. Calvo, the British J. Lorimer, the Italian P. S. Mancini, the Swiss G. Moynier, 

the Belgian G. Rolin-Jaequemyns. The aims of the Institut were: promotion of the ‘progress of 

international law’ by stating its principles ‘according to the judicial conscience of the civilized 

world’; promotion of ‘progressive codification’; and the ‘official acknowledgement’ of the 

principles of international law. Over the years the Institut discussed important topics and 

passed resolutions that have been influential in the development of international law: in 

particular those on the liberty of navigation and neutrality within the Congo Basin, on rules 

concerning arbitration proceedings, on land and sea warfare, on international prize courts, on 

codification, etc. 

Two qualifications should be made to the above remarks on the principal features 

of law in this period. First, in some cases big Powers were impelled to make con- 

cessions to smaller States (see, for example, the rules on the freedom of the high seas 

infra, 5.1 and 5.3.7, and the rules on lawful combatants, see infra, 20.6.1). 

The second qualification is that a number of treaties were dictated by humanitarian 

demands, while others met the exigencies of all members of the international com- 

munity, whether powerful or weak. The former include not only treaties on the slave 

trade, but also some international agreements placing restraints on the use of 

weapons causing inhuman suffering (see 20.6.2). 

At least one of the treaties banning weapons should be mentioned at this juncture, namely the 

Declaration prohibiting the use of expanding bullets, adopted by the Hague Conference 

in 1899. Soft-nosed bullets which expanded on contact, thus causing gaping wounds and 
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.’ (It should be noted in passing that the 

distinction between civilized peoples and barbarians, as far as the use of weapons was con- 

cerned, was not new: back in 1625 Grotius had written that poisoning weapons and waters was 

‘contrary to the law of nations, not indeed of all nations but of European nations and of such 

others as attain to the higher standards of Europe’.)® Although Britain assured other Western 

Powers that it would not use those bullets in European wars, they managed to have the Hague 

Peace Conference pass the Declaration referred to above. Britain grudgingly adhered to it in 

1907, and the prohibition gradually expanded so as to cover any international armed conflict. 

tered were not armies from 

The other category of rules intended to meet the demands of all States irrespec- 

tive of their strength included treaties such as thase on diplomatic and consular 

immunities, as well as the norms on neutrality and the neutralization of States. 

Although some of these norms were also motivated by particular interests, their 

intrinsic significance for the whole international community transformed them into 

lasting principles which continue to display their effects today. 

2.3.4 EFFORTS TO RESTRAIN THE GREAT POWERS’ DOMINANCE: 
THE CALVO AND DRAGO DOCTRINES a Bede? 

Timid attempts were made to restrain the domination of the Great Powers by inter- 

national or national legislation. The first and probably the most important instance 

was the clause that, from the middle of the nineteenth century, many Latin American 

States began to insert into concession contracts with nationals of foreign countries, 

chiefly for the exploitation of national resources. It was the Argentine jurist C. Calvo 

(1824-1906) who had argued for this clause. It stipulated that in cases of dispute 

arising out of contracts, foreigners relinquished the right to request the diplomatic 
and judicial protection of their national State and agreed to have the dispute settled by 
local tribunals. 

Plainly, the Calvo clause sought to limit the legal and political interventions of Western capital- 
exporting countries, which often constituted the pretext or the occasion for armed expeditions 
strong political pressure, or other forms of interference. The attempt was ill-fated: memetous 
international courts and claims commissions ruled that the clause was legall ineffective 
in that it could not deprive States of their rights of protection, since the ei dented 

” EB. M. Spiers, ‘ i i aie pobre naa rs Dum Dum Bullets in Colonial Warfare’ 

8 H. Grotius On the Law We 
Ill, Ch. Iv). of War and Peace, trans. F. W. Kelsey (Oxford: Clarendon Press, 1925), at 653 (Book 

» 4 Journal of Imperial and Common- 
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om international law only. Consequently, the clause was either set aside or downgraded to a 

(superfluous) proviso requiring the exhaustion of local remedies before international diplo- 

imatic or judicial action could be initiated. No doubt the refusal to apply the clause was legally 

scorrect in the light of the international rules applicable at the time. The failure of the Calvo 

stipulation only proved that it was vain to seek to undermine existing conditions by means 

which fell short of a radical change in the legal regulation of the treatment of nationals abroad. 

Another important attempt to place restraints on the Great Powers’ hegemony was 

| made, in the early twentieth century, by the Foreign Minister of Argentina, Luis Maria 

Drago (1859-1921). He argued that the Great Powers must not use military force to 

seek payment of debts from poor countries. 

The unfettered right of States to resort to force included their right forcibly to recover pay- 

ments due by foreign States to the nationals of the former. Three European countries, Britain, 

Germany, and Italy, used this right against Venezuela in 1902. They had requested Venezuela 

(i) to pay compensation for damage caused to their nationals during the civil strife which 

raged between 1898 and 1900, and for the seizure of fishing boats and other commercial 

ships by the Venezuelan authorities, and (ii) to repay loans made to Venezuela for the building 

of its railway. Venezuela demanded that the European claims be settled by a Venezuelan com- 

mission. This commission, however, partly rejected and partly reduced the European demands. 

The European Powers found the settlement unacceptable. After imparting an ultimatum, 

their men-of-war sank three Venezuelan ships, bombarded the locality of Puerto Cabello 
and, on 20 December 1902, instituted a naval blockade off the Venezuelan coast. Venezuela gave 

in. A few days later, on 29 December, Drago sent a diplomatic note to the US State Department, 

in which he claimed, first, that the European armed intervention was contrary to the Monroe 

doctrine (which he declared he was willing to uphold), and, second, that financial troubles and 

the consequent need to postpone payment of debts was no justification for foreign military 

intervention, since ‘the collection of loans by military means requires territorial occupation to 

make them effective, and territorial occupation signifies the suppression or subordination 

of the governments of the countries on which it is imposed’ (AJIL, Supplement I (1907), 1-6). 

This note, which enunciated what was subsequently termed the ‘Drago Doctrine’, elicited a 

lukewarm response from the USA. In his note of 17 February 1903, the US Secretary of State, 

J. M. Hay, substantially dismissed Drago’s claims and pointed out that, so long as Latin 

American countries fulfilled their international duties towards foreign States, they need not 

fear any foreign intervention. Hay quoted a message sent to Congress by President Theodore 

Roosevelt on 2 December 1902, which stated: ‘It behooves each one to maintain order within its 

own borders and to discharge its just obligations to foreigners. When this is done, they [the 

independent nations of America] can rest assured that, strong or weak, they have nothing to 

dread from outside interference.’ (USFR (1903), at 5). In sum, the USA considered protection 

of foreign property to override the need to keep Europeans from intervening militarily on the 

American continent. It is hardly surprising that the so-called Drago doctrine was assailed by 

leading European jurists as being at variance with international law—a proposition which was 

indeed correct, in the light of the rules obtaining at the time. 

No substantial headway was made in 1907, when Latin American countries 

endeavoured to pass, at the second Hague Peace Conference, a convention forbidding 

the use of force for the recovery of contract debts. The US delegate, General Horace 
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p, but also watered down, the ideas put forward by Drago in 1902. 

make resort to force conditional on the non-acceptance 

ational arbitration or its failure to carry out an arbitral 

d General Porter’s proposals, and set up a 

Convention on the matter. Significantly, it was not ratified by any European country, 

thus showing again that even in an emasculated form, the efforts of Latin American 

countries to restrain international legitimation of force were to no avail. 

Porter, took u 

General Porter proposed to 

by the debtor State of intern 

award. The Confetence largely accepte 

2.4 STAGE 2: FROM THE FIRST TO THE 

SECOND WORLD WAR 

Two major events mark the beginning of a new era: (1) the First World War which, 

although fought solely in Europe, involved the greater part of the international com- 

munity and caused the members of such community to strive to rebuild it on better - 

foundations; (2) the Soviet revolution and the consequent rise of the first State openly 

to oppose the economic and ideological roots of other States and of international: 

relations. 

2.4.1 THE TURNING POINT: THE FIRST WORLD WAR AND 

ITS CONSEQUENCES 

The war had many important repercussions. It marked the passing of the “European 

Age’.’ When the war was over it became apparent that Europe no longer played a 

crucial part in the world community: the gradual erosion of its importance, initiated 

long before, culminated in Europe’s demotion to the rank of merely one of the areas 

of power. Among the chief factors affecting its position were: (1) the rise of the USA; 

(2) the emergence in i917 of the Soviet Union (as it was called since 30 December é, 

1922); the falling to pieces of the substantial ideological and political unity of the ‘old’ 

community; (3) the end of colonial expansion—a striking phenomenon which 

marked the beginning of that long process that culminated in the collapse of colonial 
empires in the 1960s. The decline of Europe made itself felt in the field of economic 
military, and political power, but also in that of culture and ideology. Europe’s oivonal 
role in the previous centuries as the world’s store room of values, institutions political 
concepts, and standards of behaviour came to an end. . 

The war united the whole world—albeit in a forced and somewhat sinister way. For 
the first time a conflict assumed such magnitude as to involve all major nai 
of the international community. The war proved that some major events were crucial 
to the world community at lar i ge. It became difficult for States to keep al 
was happening in other areas of the world. Pieneeon 

9 - R. Albrecht-Carrié, The Meaning of the First World War ( Englewood Cliffs, N.J.: Prentice Hall, 1965), at vi 
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2.4.2 THE SOVIET UNION’S PRESENCE SPLITS THE 

INTERNATIONAL COMMUNITY 

It has already been pointed out that although some members of the international 

community (the Ottoman Empire, China, Japan, Persia, Siam) had a different eco- 

nomic and ideological outlook to that of European States, they had actually yielded 

to the Christian majority geared to a market economy, which indeed set the tone 

throughout the development of the international community. In 1917 one Govern- 

ment came into being with an ideology and a political philosophy radically at odds 

with those upheld by all other States. In the international field, the USSR advocated 

the following principles: 

(1) Self-determination of peoples, to be applied both to national groups in Europe 

(for example, the nationalities in Austria-Hungary) and to peoples under colonial 

domination (see 3.7.1). 

(2) The substantive equality of States (in contradistinction to their legal equality). 

Point 6 of the proposals forming the basis for negotiations submitted by Adolf Joffe, the head of 

the Russian delegation to the Brest-Litovsk Peace Conference (which opened on 22 December 

1917), proposed that the contracting parties should condemn the attempt of strong nations to 

restrict the freedom of the weaker nations by such indirect methods as economic boycotts, 

economic subjection by means of compulsory. commercial agreements, separate customs 

agreements, restricting the freedom of trade with third countries, naval blockade without direct 

military purpose, etc. Thus, for the first time; there was outright condemnation of economic 

coercion, as a means of subduing weaker States, and unequal treaties. 

(3) Socialist internationalism, whereby the USSR pledged itself to assist the work- 

ing class and the political parties struggling for socialism in any State. Thus, again for 

the first time, a member State of the international community proclaimed a policy 

aimed at disrupting the fabric of other States and their colonial possessions (and the 

USSR officially pursued such a policy until at léast 1927). This new state of affairs was 

soon fully appreciated by the American Secretary of State, Robert Lansing. 

In a memorandum of 2 December 1917, speaking of Lenin and Trotsky, Lansing, among other 

things wrote the following: ‘How can anyone deal with such people? They are wanting in 

international virtue. International obligations and comity mean nothing to them. The one 

thing they are striving to bring about is the “Social Revolution”, which will sweep away national 

boundaries, racial distinctions and modern political, religious and social institutions, and make 

the ignorant and incapable mass of humanity dominant in the earth. They indeed plan to 

destroy civilization by mob violence . . . the Bolshevik program is to make way with the military 

and political authority in Russia and to incite similar destruction in other countries’."° 

(4) The partial rejection of international law. The USSR proclaimed that since all 

the existing legal norms and institutions of the international community were the 

10 R. Lansing, War Memoirs (Indianapolis: The Bobbs-Merrill Co., 1935, repr. Westport, Conn.: 

Greenwood Press, 1970), at 341. 
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scies, they were by definition contrary 

he new regime only to the extent that 

ere denounced, 
upshot of bourgeois’ and ‘capitalist’ tender 

to socialist interests, and would be endorsed by t 3 : 

they proved useful to it. Consequently, many existing treaties W 

In fact, the Soviet Government did not reject international law wholesale. Indeed, it could not 

have done so without becoming an outcast in the world community. One ca
nnot be a member 

of a social group and at the same time dismiss all its rules. One must comply with at least some 

of them since otherwise international relations become impossible, with the group as a whole 

condemning it to complete isolation. The USSR rejected 

aties, but it tacitly or expressly bowed to a great 

ddition to emphasizing the importance of 

da general norm (the rule rebus sic 

ostracizing the recalcitrant member by 

a number of bilateral and even multilateral tre 

many international standards. Thus, for example, in a 

the customary rules protecting State sovereignty, it invoke 

stantibus; see 9.7) to justify its repudiation of unacceptable treaties. Similarly, the USSR upheld 

many customary rules on treaty making (witness its entering into a great number of bilateral 

and multilateral treaties), and on diplomatic and consular immunities and privileges. In 

addition, it tacitly accepted the bulk of customary rules on the treatment of foreigners, as is 

proved by Articles 8 and 9 of the Soviet-German Treaty of 6 May 1921, which stated that 

Germany guaranteed to Soviet citizens ‘the prescriptions of international law and of the 

German common law’. 

Nevertheless, the basic Soviet attitude towards the legal instruments of the 

international community inevitably undermined some of the community's basic 

doctrines. The USSR eroded—to a greater or lesser extent—many sacred principles 

(such as that on protection of investments abroad), while it resolutely opposed others, 

such as those concerning the rights of colonial powers. 

2.4.3 AN EXPERIMENT IN COLLECTIVE CO-ORDINATION OF 

FORCE: THE LEAGUE OF NATIONS 

Following the First World War the victors decided to set up an international institu- 

tion designed to prevent the recurrence of worldwide armed conflict. The League 

of Nations was created, with a relatively small membership (42 States including 

five British dominions: India, New Zealand, Canada, Australia, and South Africa). 

For domestic reasons the USA held aloof. Its absence undisputedly weakened the 
institution from the outset. 

The system set up in 1919 greatly resembles that devised in 1648 in the form of the 
Settlement of Westphalia (supra, n. 3). Recourse to force was not generally prohibited 
except for a limited number of cases. Articles 12, 13, and 15 of the Covenant subjected 
resort to war to a cooling-off period of three months. If a dispute was submitted to the 
heague Council or to the Permanent Court of International Justice (PCIJ) or an 
arbitral tribunal, war could only be resorted to three months after the arbitral or 
judicial decision or the Council report. Consequently, there was a general prohibition 
on wars initiated before that delay or waged against a State which was complying with 
an arbitral award or a judgment of the PCI ; th 
the League Council. J, or with a report adopted unanimously by 
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The League system had major flaws. There was no ban on resort to force short of war. This 

qualification manifestly induced States to engage in war operations while claiming that they 

were merely using coercion short of war and were therefore not breaking any provision of 

the Covenant. An instance is the case of Manchuria, when Japan attacked China (1932). 

In addition, war was not banned altogether; it was only subjected to a cooling-off period, in 

the naive hope that States would calm down and get less excited after a certain delay, and that 

the procedures for the settlement of disputes provided for in the Covenant would meanwhile 

induce them to refrain from using force. This proved illusory, as is shown by the case of the 

Italian aggression against Abyssinia, in 1935-6. Furthermore, no collective system was set up 

for enforcing law against a State that broke the procedural prohibitions of the Covenant. If a 

member State made war contravening the Covenant’s stipulations, all the other member States 

were duty-bound to assist the victim against the aggressor—as long as they considered the use 

of force in the case at issue to be a breach of the Covenant. The League of Nations Assembly or 

Council had no power to send in troops against the aggressors; they could only recommend the 

use of force to member States. In short, the Covenant merely envisaged joint voluntary action 

on the part of States. There was no provision for an institutionalized enforcement procedure, 

there was no monopoly of force granted to the League organs, much less was an international 

army for the maintenance of peace and order set up. Plainly, the League system was.a far cry 

from the enforcement machinery that existed within each State system. Indeed, in the only 

case when there was resort to sanctions (namely against Italy, 1935-6) they proved a failure, for 

political reasons. A further deficiency was that the Covenant’s prescriptions remained treaty 

law; consequently they did not bind States outside the League (the USA, as well as a number of 

European and Asian countries, including at a certain stage Germany, the USSR, and Japan). As 

a result, the customary international rules authorizing war remained unaffected as far as third 

States were concerned. 

Differences between member States, the lack of co-operation, the fact that the 

League gradually became a political instrument of Britain and France only, along with 

its inherent institutional deficiencies—all these account for its failure. A number of 

States resorted to force without being the subject of military sanctions:or at any rate 

without the League bringing about a satisfactory settlement. 

The USA and France endeavoured to obviate the most conspicuous deficiencies 

of the League by promoting the Paris Pact of 27 August 1928 on the Banning of War. 

The Pact, however, did not make much headway, for once again it was only war 

that was prohibited (although the ban was now more sweeping), and in addition 

there was no provision for an enforcement mechanism. Furthermore, the corre- 

spondence between the parties before the signing of the Pact made it clear that the 

right of self-defence was unaffected, and that a very liberal construction was placed 

on that right. Thus, Britain stated that it included its right to defend ‘certain 

regions of the world, the welfare and integrity of which constitute a special and vital 

interest for our peace and security’. And the USA contended that self-defence 

embraced any action decided on by the US Government to prevent an infringement 

of the Monroe doctrine. The conspicuous merits of the Pact were that it laid 

down a more general prohibition of war, and that it was binding on States not parties 

to the Covenant such as the USA. However, the Pact itself was unable to supplant 
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the customary rule authorizing wat, in that it did not turn into a customary rule 

abrogating the previous one. 
oe wipro. 

mg even in the period between the two world wars, States gradually 

endeavoured to retrieve their traditionally unfettered right to use military force in 

international relations. The League served to slow down the process and reduce the 

however, unable to introduce a radical change in 

instances of recourse to force. It was, 

he old international community. 
one particular structural element of t 

2.44 LEGAL OUTPUT 

During this period there was no conspicuous success in elaborating new rules. In its 

isolation the Soviet Union remained to a great extent on the defensive; on a number of 

occasions it attacked existing international institutions, but was unable to affect the 

new rules. 

The principal area in which marked progress was made was that of the arbitral and 

judicial settlement of disputes. In the inter-war period international arbitration was in 

full bloom. 

The PCI), set up in 1921, delivered 32 judgments, and 27 Advisory Opinions. The parties to the 

contentious proceedings were mostly European. Similarly, the members of the Court were 

mostly from European countries or from the USA (from 1922 to 1930, four of 16 judges were 

non-Western, while from 1931 to 1942 the proportion changed to seven out of 21). Numerous 

ad hoc arbitral tribunals were also set up. 

Indeed, most European States strongly believed that arbitration was the best 

means of settling disputes and preventing the outbreak of wars. This, however, was 

an illusory view, both because on a number of occasions arbitral awards were not 

heeded, and because arbitration was inherently unable to restrain power politics. 

However, frequent recourse to arbitration made it possible for international 

courts, particularly the PCIJ, to pronounce on many international issues. The case 

law which evolved was instrumental in filling many gaps in international legisla- 

tion. Principles and rules were specified, elucidated, and elaborated upon. This, by 

itself, was a remarkable contribution to the improvement of the technicalities of 
international law. 

In addition, a new wind began to blow through the international community, 
bringing with it a drive towards limiting inequalities between States, and greater 
concern for the demands of individuals. 

The tendency 0 do away with the most glaring forms of inequality can be seen in the gradual 
rare of capitulations. The only country where this regime had already been dismantled 
efore the First World War was Japan (in 1899). Capitulatio i i 
pili deiigeas Pp ns with other countries were 

Bers emergence of a fresh concern with the exigencies of individuals manifested itself in 
ri * FMS. First, while the slave trade had been prohibited long before, States now began to ban 

€ institution of slavery as such. Second, groups of individuals were granted the right to lodge 
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, complaints with international bodies. Religious, ethnic, and linguistic minorities protected by 
post-war treaties were authorized to submit to the Council of the League of Nations ‘petitions’ 
designed to inform it of alleged violations of minority rights. Under Article 24 of the ILO 

Constitution trade union associations were entitled to file complaints with the ILO Governing 
Body. These normative innovations were indicative of the new tendency to pay greater atten- 

tion to the interests of human beings, who until then had had no say whatsoever in the 

international community. As the Greek international lawyer Politis stated in 1927: ‘Beforehand, 

the sovereign State was for its subjects an iron cage whence they could communicate legally 

with the outside world only through narrow bars. Under the pressure of the necessities of life, 

those bars have progressively loosened. The cage is starting to wobble. It will eventually fall to 

bits. Men will then be able to communicate beyond the frontiers of their respective countries 

freely and without any hindrance’."! 

2.5 STAGE 3: FROM THE UN CHARTER TO THE 

END OF THE COLD WAR 

2.5.1 THE MAIN CONSEQUENCES OF THE SECOND WORLD WAR 

In 1945, over a period of less than two months, three momentous events occurred: 

on 26 June the Charter of the United Nations was signed in San Francisco (it came 

into force on 24 October 1945); on 6 August the atomic bomb was dropped on 

Hiroshima (two days later Albert Camus commented in France that ‘the mechanical 

civilization has just reached its last degree of savagery’;'* on 9 August a second bomb 

was dropped on Nagasaki); and on 8 August the Agreement on the International 

Military Tribunal (IMT) for the Punishment of War Criminals was signed in London 

(the first session of the Tribunal was held in Berlin on 18 October). These three events 

were not formally linked to one another. Arguably they did, however, result from a 

unitary design: to put an end to the war, punish those responsible for it, and set the 

ground for a new international community. 

In a way, these seemingly disparate events were destined to have a radical effect on 

the future of the international community. They increased the existing tension 

between the opposite poles of law and force. This tension was now dramatically 

enhanced: on the one hand, States came to possess potentially unrestricted physical 

power; on the other, new rules and principles were proclaimed and acted upon 

and a new international organization was established with a view to placing an 

ever-increasing number of legal restraints on State sovereignty. 

Peace became the principal goal of the international community at large. In the 

past, wars had never been of worldwide magnitude; in addition, States had never 

11 N. Politis, Les Nouvelles Tendances du droit international (Paris: Librairie Hachette, 1927), at 91-2. 

12 ‘Ta civilization mécanique vient de parvenir a son dernier degré de sauvagerie’, Combat, 8 August 1945, 

reprinted in A. Camus, Essais (Paris: Gallimard, 1984), at 291. 
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for international law and promotion of justice—ought to be subord - ” nye 

ever, when the framers of the UN Charter upgraded peace to such high rank, they 

me nd universal peace. They were aware 
did not naively pursue the goal of permanent a | Ne . 

that international friction and inter-State armed conflict would not rae! y 

legislative fiat. They more realistically set about building up a system designe £" 

make armed clashes exceptional events, to be controlled and terminated by means Oo 

international institutionalized co-operation. In short, States aimed at achieving a state 

of affairs where the absence of war was to be a fairly normal condition. 

One means of pursuing this new purpose was to render the unleashing of wars 

more onerous than before. Waging war in breach of international law (that 1s, a war 

of aggression), was made an ‘international crime’ entailing the personal responsibility 

of its authors (in addition, of course, to that of the State for which they acted). 

The Second World War had yet another remarkable consequence: it precipitated 

the downfall of colonial empires. It accelerated a process which had started earlier, 

and whose principal components were the gradual economic and political decline 

of European Powers, the disruptive presence of the Soviet Union on the world scene, 

the growing political and economic power of the USA which (despite its colonial 

domination of the Philippines, and the de facto direct or indirect exploitation of some 

Latin American countries) propounded an anti-colonialist ideology. These were the 

international factors that contributed to the demise of colonialism. There were, how- 

ever, also domestic reasons, which various authors have rightly stressed. After the First 

World War, at least some Western European countries had witnessed both a gradual 

opening to democracy and also a drive towards the ‘welfare State’, largely motivated 

by greater sensitivity to and concern for the underprivileged. Thus, when the cost 

of maintaining colonial rule over distant territories increased (among other things 

because of rising unrest there), the metropolitan masses were able to transmit a clear 

message to their rulers: since the principal profits from colonial exploitation went to 
limited groups of people, whereas the military costs and also some welfare costs ‘were 
rising rapidly and more and more becoming costs on the budget of the metropolitan 
country’, it was no longer in the interest of the population to persist with colonial 
domination. 

possessed the means of 

ling advances in man’s ability to wre 

2.5.2 THE ESTABLISHMENT OF THE UNITED NATIONS 

One of the major reactions to the devastations of the Second World War and the 
unfettered recourse to violence marking those dark years was the keen desire to set up 
a world organization that would be capable of preventing ‘the scourge of war’ and 
peacefully settling all major disputes between States. Thus, the UN was created. As 
this organization is analysed in Chapter 16, it suffices here to outline briefly its mai 
features. oe 
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The political premise to this major turning point was the rapprochement between 

two former political opponents, the USA and the USSR, which had gradually come 

about during the war and had led to some form of political co-operation. The major 

victorious Powers conceived of the UN as a sort of prolongation of their war-time 
alliance. 

The Charter banned the use or threat of force (Article 2.4) and at the same time 

granted to the Security Council the power to take sanctions and measures involving 

the use of force against any State breaking that ban. It also regulated the gradual 

demise of the colonial empires, by providing for the trusteeship system with a view to 

ensuring a slow passage of colonial countries to self-government or independence. 

In addition, the Charter endeavoured to strengthen international co-operation in 

various fields. 

No doubt the UN was a far better and more advanced experiment in world security 

than the previous ones (that of 1648, which to a large extent remained on paper; the 

Concert of Europe of 1815; and the League of Nations of 1919). Suffice it to mention 

just one element: for the first time the Charter prohibited not just war, but any threat 

of or resort to the use of military force. This, by itself, marked an enormous advance 

in international institutions. More specifically, the system for collective security cre- 

ated in 1945 bears a strong resemblance to the Concert of Europe of 1815 (see 2.3.2). 

As in the post-Napoleonic era, in 1945 the big Powers considered it necessary to 

assume control of international affairs and to decide themselves on joint action to be 

taken in case of serious threats or breaches of peace. They therefore set up a ‘director- 

ate’, consisting of the two superpowers (the USA and the USSR) plus a few other 

States which, although already on the wane, could still be regarded as indispensable to 

any effective direction of international affairs (Britain, France, and China, the latter 

being at that time formally represented by the ‘nationalist’ Government of Chiang 

Kai-shek). The superiority of a few powerful countries was formally acknowledged in 

law: Article 27.3 of the UN Charter lays down that the SC cannot adopt any deliber- 

ation on matters of substance unless all five permanent members agree (either by 

voting in favour or according to the practice evolved later by abstaining). This is the 

so-called veto by any of the Big Five. By the same token, the Charter envisaged a 

system of collective security: if the SC, with the concurring vote of the Big Five, agreed 

that there was a threat to,peace, a breach of the peace, or an act of aggression, it could 

either take sanctions or dispatch UN armed forces against the offending State. 

However, two events undermined from the outset the whole edifice built at San 

Francisco. First, less than two months after the adoption of the Charter, the USA 

dropped atomic bombs on Hiroshima and Nagasaki: this immediately posed new and 

dramatic problems. Second, nearly a year after June 1945 the cold war set in, breaking 

up the political and military alliance born during the war and practically dividing the 

world into two conflicting camps. The disagreement between the Western Powers and 

the Soviet Union, which surfaced in 1946, with the cold war spreading everywhere, in 

most cases prevented the collective security system from working. As a consequence, 

the international community had to fall back on the traditional devices for preventing 
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force ended in failure, and the old institution 0 

albeit with a number of qualifications. 

2.5.3 CHANGES IN THE COMPOSITION OF THE 

INTERNATIONAL COMMUNITY 

Following the Second World War, th ne 

radically. First, a handful of Eastern European countries, | 

of the Soviet Union (which had freed them from the Nazis | 

ocracies’ (the German Democratic Republic, Poland, Bulgaria, Hungary, : 

and Czechoslovakia, to which Yugoslavia should be added). As a consequence, t ‘ 

Soviet Union no longer felt isolated in its ideological and political fight against ca
pita - 

ist States. Second, a number of countries subjected to colonial domination gained 

political independence as a result of the erosion of the colonial empires of France, 

Britain, Belgium, the Netherlands, Portugal, Spain and Italy. 

Syria and Lebanon were granted independence in 1945 and 1946 respectively; India and 

Pakistan became formally independent in 1947; in 1948 the State of Israel was founded, and 

Burma became independent; independent status was granted to Libya in 1951, to Tunisia, 

Morocco, Sudan, and Ghana in 1956, to the Federation of Malaya in 1957, and to Guinea in 

1958. Many other colonial countries gained independence in the 1960s. 

e make-up of the world community changed 

already under the influence 

), became socialist “dem- 

Romania, 

After 1960 the bulk of the international community consisted of Third World 

countries. Together with socialist States they could easily muster a two-thirds majority 

in any international gathering. 

The new make-up of the world community differs radically from that represented 

in its first phase. While in the seventeenth and eighteenth centuries a number of 

European countries dominated the world scene, and non-Western States were far less 

numerous and of marginal importance, now non-Western States constituted the 

overwhelming majority. However, one should refrain from jumping to the conclusion 

that the new position was the exact reverse of the former. In fact the Western minority 

still wielded enormous economic and military power, while the majority was chiefly 

endowed with political and rhetorical authority. Hence, the situation was now more 

complex and contradictory than its predecessor. 

Along with newly independent States, a new category of international subjects 
became active in the international arena: intergovernmental organizations. They 
mushroomed in a short period of time, covering several fields (political, economic, 
social, technical, etc.) with a broad variety of activities, which had considerable 
impact on international affairs. Their existence had many consequences. It may 
suffice to emphasize one, which relates to the political field. Previously, some States, 
particularly middle-sized and small Powers, were to some extent able to refrain from 
becoming involved in international affairs which were not directly relevant to them. 
Once they started participating in the activities of international organizations where 
all major world events were discussed, often forming the subject of resolutions or 
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_ Jeading to the taking of some sort of joint action, it became almost impossible for 
them to remain aloof. They were required to express their views on the matter, to take 
sides, to join in praising, condemning, or exhorting. In short, the creation of a wide 
network of intergovernmental organizations aroused or strengthened, if not a sense 
of solidarity, at least the sense of belonging to the same community and therefore of 
being concerned by any crucial event occurring in it. If the First World War made 
each State feel that it could no longer live in relative isolation, the emergence of 
organizations buttressed this trend and definitively established the notion that 

certain occurrences (aggression in one area of the world, one particular country’s 
pursuit of a policy of destabilization of other States, widespread injustice in economic 
relations between two or more groups of States, etc.) were of concern to the whole 
international community. 

2.5.4 LEGAL CHANGE 

Once developing countries had, with the active support of socialist States, firmly 

established their command over the UN GA, they started devising and propounding a 

complex strategy. First, the powers of the UN were enhanced (at least at the rhetorical 

level), except in the area of collective security. Second, developing and socialist States 

kept insisting on self-determination and racial equality, and demanded that they be 

turned into legal principles. They achieved these demands in 1965, when the UN 

Convention on Racial Discrimination was adopted, and again in 1966 when the two 

UN Covenants on Human Rights of that year included an article (Article 1) laying 

down the principle of self-determination. These instruments were followed and amp- 

lified by a number of resolutions and other treaties laying down ancillary rules (see 

3.7.24 and 16.3.4). Third, the two groups of States proposed that all the basic prin- 

ciples governing international relations should be recast in such a way as to take 

account of their views. This was achieved in 1970, after many years of labour, when the 

UN GA adopted the Declaration on Friendly Relations (see 3.1). Fourth, codification, 

that is, the transformation of customary rules into written law (treaty provisions), was 

expanded to cover a wide range of subjects (see 8.5). Finally, developing countries tried 

to bring about radical changes in the economic set-up of the international community. 

After long and untiring efforts the so-called Group of 77 (in 1964, when they first 

united their efforts on an institutional basis, the African, Asian, and Latin American 

States numbered 77) succeeded in having the GA adopt a Declaration and a plan of 

action on the ‘New International Economic Order’ (NIEO). Developing States opted 

for a recommendation, for it would have been both unrealistic and premature to 

impose new economic principles with legally binding force on industrialized coun- 

tries. The adoption of recommendations was seen as the stage preceding the gradual 

transformation of political guidelines into international legal rules. 

In this period the contribution of the Institut de Droit International and, more generally, 

of individual writers, to the elaboration or codification of international law increasingly 

dwindled (at least, in contrast to what it was before: see 2.3.3). This is mainly due to the UN’s 
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2.6 STAGE 4: FROM THE END OF THE COLD 

WAR TO THE PRESENT 

The collapse, in 1989, of the Soviet Union and the subsequent break-up of the group 

of socialist States led to the demise of the whole of this group. The newly born Russian 

Federation did not inherit the Soviet Union’s position as a superpower. | 

At present there no longer exist in the world community three distinct groupings. 

Essentially, there is one superpower, the USA, politically and ideologically leading 

the Western States. This superpower tends to act as a world policeman, that is, 

it endeavours to settle political disputes or to promote settlements, as well as con- 

tributing to the maintenance of peace and enforcing international law. This role, 

however, is played: selectively, that is, only to the extent that it proves consonant 

with, and favours, the superpower’s strategic and geopolitical interests. Thus, in many 

cases where these interests were at stake, the superpower forcibly acted through the 

UN (Iraq, 1990-1, Somalia, 1992, Bosnia-Herzegovina, 1992-5); in other instances, 

where the UN support was not forthcoming, it acted through NATO, in clear dis- 
regard of the UN Charter (Kosovo, 1999). In yet other instances, it either refrained 
from taking military action, for its interests were not involved (e.g. Rwanda, 1994, 
Sierra Leone, 2000, etc.) or engaged in military operations without any UN authoriza- 
tion (Iraq, 2003-4). The USA also exercises its political role as a global mediator in 
many troublespots (for instance, in the Middle East, Northern Ireland, etc.). 

The former socialist countries, no longer united, tend to lean on Western countries. 
Developing States aré no longer divided into one group siding with socialist States 
and another siding with the West. They seem to be no longer ideologically oriented. 
They are instead united by their demands for more international economic and 
financial assistance and greater access to world markets. In the UN these countries 
form both the ‘Group of 77 (see supra, 2.5.4), when discussing economic matters, 
and the Non-Aligned Movement (NAM), when they discuss political matters and 
endeavour to harmonize their international strategies. 

evolution of the world 
of terrorism and the consequent forcible reaction of many Stat 
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national legal categories and instrumentalities are undergoing a gradual modification 

(e.g. in the area of self-defence, see 22.5.2 (b) and (d)), which in the long run may lead 

to a significant change in international legal standards and institutions. 

Turning to groups of States, it would seem that at present the industrialized coun- 

tries see as the main international problems: the fight against terrorism, free trade, 

nuclear disarmament, protection of the environment, and the need to prevent ethnic, 

racial, and religious conflicts— increasingly rife in so many parts of the world—from 

spreading across the borders of the countries where they break out. No fully fledged 

common legal strategy may be discerned in this group of countries. 

As for developing States, they consider that the major problems are their poverty 

and backwardness, the lack of fair access of their products to world markets, and the 

dangerously widening gap with industrialized States. Their legal strategy in the world 

community reflects these concerns. As for the legal means of action they pursue, 

it would seem that they have drawn an important lesson from (a) the failure of both 

the NIEO and their doctrine of the so-called right to development, and (b) the 

fact that they now lack the ideological and political support they previously attracted 

from socialist States. They therefore no longer insist on passing GA resolutions pro- 

claiming new rights or outlining new economic strategies. They have realized that 

it is more constructive to come to some sort of agreement or compromise with the 

industrialized countries. Consequently they tend to be less vociferous and more 

realistic in their claims and negotiations. 

A characteristic feature of modern developments in international law deserves to 

be emphasized. In the previous developmental stages special bodies of law gradually 

emerged: for instance, human rights law, the humanitarian law of armed conflict, 

environmental law, international trade law, international criminal law, the law on 

international responsibility of States. They tended to make up separate and tight legal 

compartments. At present, they are gradually tending to influence one another, States 

and international courts are coming to look upon them as parts of a whole. Thus, for 

instance, two bodies of law, namely international rules and guidelines on the protec- 

tion of the environment and international trade law are increasingly linked to—and, 

to some extent, made contingent on the application of—the law of development as 

well as human rights law; international criminal law is more and more influenced by 

human rights law and linked to humanitarian law; the law of State responsibility is 

increasingly overlapping, or being influenced by, the law on individual criminal liabil- 

ity; in many respects the law of the sea has been connected to the law of development 

and is seen as a possible means of promoting the take-off of the economies of poor 

countries. 

This gradual interpenetration and cross-fertilization of previously somewhat com- 

partmentalized areas of international law is a significant development: it shows that at 

least at the normative level the international community is becoming more integrated 

and—what is even more important—that such values as human rights and the need 

to promote development are increasingly permeating various sectors of international 

law that previously seemed impervious to them. 
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THE FUNDAMENTAL 

PRINCIPLES GOVERNING 

INTERNATIONAL RELATIONS 

3.1 INTRODUCTION 

Most States have written constitutions that lay down the fundamental principles 

regulating social intercourse. Principles are the pinnacle of the legal ‘yao and are 

intended to serve as basic guidelines for the life.of the whole community. Besides 

imposing general obligations, they also set out the policy lines and the basic goals of 

State agencies. Furthermore, they can be drawn upon for the construction of legal 

provisions, whenever rules on interpretation prove insufficient. 

The position is different in the world community. When this community came into 

existence, no State or other authority set forth any fundamental principles for regulat- 

ing international dealings: no State had enough power. to impose standards of 

behaviour on all other members. A body of law gradually evolved under the impulse of 

convergent interests and exigencies of States, but no general, overarching principle was 
agreed upon. However, the increase in the corpus of rules by the gradual accretion of 
new norms made it clear that States spontaneously and almost unwittingly based their 
lawmaking on a few fundamental tenets from which they drew inspiration. Close 
scrutiny of the legal standards emerging in the first.stages of development of the 
international community shows that States substantially acted upon at least three 
postulates: freedom, equality, and effectiveness. They differ from the general principles 
of national legal systems, which are legally binding. The three postulates are merely 
legal constructs reached through an inductive process based on generalization of some 
of the distinguishing traits of international rules. Through such a theoretical process, 
the conclusion can be reached that most international rules grant a wide sphere of 
action to States; proclaim, or start from the assumption of, the legal equality of States; 
and tend to legitimize situations which have acquired de facto force. 

The three postulates are clearly the synthesis of what could be concisely defined as the ‘laissez-faire approach’ of classical international law. Under this approach, all — are equally free to do what they like provided they abide by certain ‘rules of the game’. Moreover, if in the exercise of this almost unfettered freedom, they bring about new situations by force, the law gives its blessing to these situations. 
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| The adoption of the UN Charter in 1945 heralded a very significant change: the 

draftsmen laid down in Article 2 a set of fundamental principles by which all the 

members of the UN were to abide. They were: self-determination of peoples; peaceful 
| settlement of disputes; prohibition of the threat or use of force. Thus, an international 

treaty of overriding importance set forth the fundamental standards governing State 

action and established the main goals of international institutions. This new state of 

affairs was the direct consequence of the shake-up in the world community brought 

about by the Second World War, in particular of the keen desire of all States to lay the 

foundations of an international system more conducive to peace and justice. However, 

in spite of the great impact of the Charter principles on the evolution of the inter- 

national community, it gradually emerged in the 1960s that they were too loose and 

did not meet the demands of new States. Indeed, far-reaching changes had taken place 

in the international community in the aftermath of the Second World War as a result 

of the demise of colonialism and the spread of the socialist State model. More particu- 

larly, numerous new members had joined the world community whose political out- 

look differed substantially from that of older States. 

_ Socialist and developing countries thus initiated a process of revision that involved 

the expansion and updating of the Charter principles, with a view to turning them 

-into standards of universal value. These groups of countries were motivated by two 

basic factors. On the one hand, they were keen to inject their own basic demands into 

international law so as to make it more consonant with current international realities. 

~ On the other hand, they felt that, in order to satisfy the need for predictability and 

security underlying social relations, they had to discuss, negotiate, agree upon and set 

down in black and white the basic standards of conduct with the traditional members 

of the world community. The principles agreed upon in the 1960s and proclaimed in 

the 1970 UN Declaration on Friendly Relations (resolution 2625(XXV), adopted by 

consensus, but not legally binding per se) while to a large extent restating those 

already set forth in the UN Charter, gave them greater emphasis or fleshed them out, 

and in addition extended their application to all States (whereas those laid down in 

the Charter only applied to members of the Organization). They were seven: the 

sovereign equality of States, self-determination of peoples, the ban on the threat or 

use of force, the peaceful settlement of disputes, the prohibition of intervention in 

other States’ affairs, the duty of co-operation, good faith. 

It should not be thought, however, that the mere fact of being included in the list 

proclaimed in the Declaration upgrades a standard of behaviour to the rank of a 

universal and fundamental principle. It also is necessary for the standard to be laid 

down in a set of norms of general import. Standards such as those on co-operation, or 

on good faith, as long as they are not enshrined in instruments elevating them to the 

rank of legal principles governing the conduct of international subjects, may remain 

expressions of policy guidelines. By the same token, it is not true that only those 

principles laid down in the Declaration make up the body of fundamental principles 

of international law. What is determinative of the matter is careful consideration of 

international practice: a wide range of factors (treaties; GA resolutions; Declarations 
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In the present world community, even after the collapse of the Soviet Union 

most other socialist countries, States are divided economically rs — re 

often their relations are beset with tensions. The principles there _ mer — 
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modicum of relatively smooth international dealings. They make up , e sgt 7 . 

whole body of international legislation. They constitute overriding - stan _ 

that may be regarded as the constitutional principles of the international community 

(for the legal nature and role of these principles, see infra, 10 and n. 3). 

3.2 THE SOVEREIGN EQUALITY OF STATES 

3.2.1 GENERAL 

Traditional international law was based on a set of rules protecting the sovereignty 

of States and establishing their formal equality in law. In 1945, while drafting the 

UN Charter, the founding fathers proclaimed ‘sovereign equality of all its Members’ 

(Article 2.1) as one of the organization’s principles. This formula was not adopted | 

without opposition. The Belgian delegate to one of the Committees in the San . 

Francisco Conference that drafted the Charter pointed out that ‘the smaller States 

would regard it as somewhat ironical, in view of the striking inequalities evident in — 

the Organization, to find at the head of the statement of principles a bold reference to 

the “sovereign equality” of all Members’ (UNCIO, vi, 332). By contrast, and for 

obvious reasons, neither the labours of the Special Committee on Friendly Relations _ 
(1962-70) nor the debates in the GA reveal any radical differences on this principle, . 
so much so that it was reaffirmed in the 1970 Declaration along the lines of Article 2.1 
of the Charter. However, in the Declaration, it was extended to all States, irrespective 
of their membership in the UN. 

Of the various principles, this is unquestionably the only one on which there is 
unqualified agreement and which has the support of all groups of States, regardless of 
ideologies, political leanings, and circumstances. It is safe to conclude that sovereign 
equality constitutes the linchpin of the whole body of international legal standards, 
the fundamental premise on which all international relations rest. 

This being so, what is its present purport? Clearly, the principle is an umbrella 
concept, covering various general rules, of which it provides a synthesis. Conse- 
quently, it can only be fully appreciated if these general rules are spelled out. As the 
principle embraces two logically distinct notions (sovereignty and legal equality), it 
makes sense to consider them separately. 
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2.2 SOVEREIGNTY 

overeignty includes sweeping powers and rights: 

(1) The power to wield authority over all the individuals living in the territory. 

This power might even be regarded as the quintessence of sovereignty. As a leading 

olitician and publicist stated in 1923, the famous Cartesian dictum, if applied to 

States, should be set out as follows: ‘iubeo, ergo sum’ (I command, hence I exist).! 

The power of the central authorities of a State to exercise public functions over 

individuals located in a territory is called ‘jurisdiction’. Normally jurisdiction may 

manifest itself in various forms: jurisdiction to prescribe (that is, the power to enact 

legal commands or authorizations binding upon the individuals and State instrumen- 

talities in the territory belonging to the State, and also, under certain circumstances, 

upon individuals abroad); jurisdiction to adjudicate (that is, the power to settle legal 

disputes through binding decisions, or to interpret the law with binding force for all the 

persons and entities concerned) and jurisdiction to enforce (that is, the power to ensure 

through coercive means that legal commands and entitlements are complied with). 

Prescriptive jurisdiction normally extends to the territory over which a State is 

sovereign. In other words, States may normally pass binding legislation applicable to 

persons and entities in the territory of the State. However, States may also enact 

legislation binding upon their nationals abroad, as well as applicable to other facts 

or conduct engaged in abroad and considered prejudicial to the State (for instance, 

the counterfeiting of the national currency by foreigners or nationals abroad; the 

smuggling of drugs and other prohibited goods from abroad into the territory). Or 

States can go so far as to pass legislation applicable to acts performed abroad by 

foreigners against other foreigners. This extraterritorial legislation is for instance 

adopted for the purpose of exercising universal jurisdiction over terrorism (see e.g. 

the 1986 US Omnibus Diplomatic Security and Antiterrorism Act, which asserted 

US jurisdiction over attacks on US citizens in foreign countries; or the UK Anti- 

terrorism, Crime and Security Act 2001, which in Section 51 asserted jurisdiction 

over such offences as causing a nuclear explosion without authorization, developing 

or transferring nuclear weapons, and assisting or inducing certain weapons-related 

acts overseas), or over such international crimes as genocide or torture.’ The passing 

of such legislation must not however infringe the sovereignty of other States, for 

instance by providing for the possibility of carrying out enforcement acts on foreign 

territory. - 

The USA has enacted various laws that provided for sanctions against foreign companies 

making commercial transactions with States inimical to the USA: see the Cuban Democracy 

1 V, E. Orlando, ‘Francesco Crispi’ (1923), in Scritti varii di diritto pubblico e scienza politica (Milan: 

Giuffré, 1940), at 400. 

2 As the British Home Secretary stated in 2000 in the House of Commons, ‘the principle of universal 

jurisdiction in respect of very serious crimes such as torture is now established’, in 71 BYIL (2000), at 588 (see, 

however, 71 BYIL (2000), at 620-1). 
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to international crimes (see infra 21.4.1)." 

Jurisdiction to enforce. This power is normally confined to acts committed on 

the territory. As the PCI) stated in Lotus, this type of jurisdiction ‘cannot be exercised 

by a State outside its territory except by virtue of a permissive rule derived from 

international custom or from a convention (at 19). 

The US Government claimed that it had the authority to take enforcement measures abroad for 

the purpose of punishing criminal offences perpetrated in Mexico against US nationals. The US 

Supreme Court in US v. Alvarez-Machain in 1992 held these measures (which were clearly 

contrary to international law for they breached the sovereign rights of the foreign country) to 

be possibly inconsistent with general international law.5 Also some British courts asserted 

jurisdiction over persons in custody in the UK, but kidnapped abroad.® 

3 See furthermore Hartford Fire Insurance Co. v. California, where the Supreme Court held that the 

relevant US legislation was intended to apply to ‘foreign conduct that was meant to produce and did in fact 

produce some substantial effect in the United States’ (at 2909). 

4 US courts have asserted jurisdiction over foreign companies that are members of a cartel, whose activi- 

ties brought about effects in the USA by affecting imports and exports from the USA. See US v. Aluminium 

Co. of America, 148 F.2nd 416 (1945). See also Rio Tinto Zinc Corp. v. Westinghouse Electric Corp., brought 

before a British court ( [1978] 1 All ER 434 (HL) ). The US decisions met with protests by other States. 

5 In 1990 a Mexican national, Alvarez-Machain, had been kidnapped on Mexican territory and taken to 
the USA. A US District Court—before which Alvarez-Machain had been brought to trial for the alleged 

torture and murder of a US national in Mexico—found that US officials were responsible for the abduction, 
although they were not personally involved in it. The Court dismissed the indictment on the ground that it 

lacked jurisdiction since the abduction contravened the 1978 Extradition Treaty between the USA and 

Mexico, and ordered the respondent’s repatriation. The Court of Appeals affirmed, holding that US jurisdic- 

tion was improper. The US Supreme Court held instead that US jurisdiction could be exercised, as the 

abduction was not contrary to the Extradition Treaty. It admitted that the respondent’s abduction might be 

‘in violation of general international law principles’ and that Mexico had ‘protested the abduction through 
diplomatic notes’. It added however that ‘the decision of whether the respondent should be returned to 
Mexico, as a matter outside of the Treaty, is a matter for the Executive Branch’ (at 5-7). Hence a US court 
could lawfully try Alvarez-Machain. 

© See for instance Regina v. Plymouth Justices, ex parte Driver, at 351. In contrast, the House of Lords in 
Bennet v. Horseferry Magistrates’ Courts held that the British courts should decline jurisdiction (the accused 
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For other cases where States have unlawfully accomplished public acts abroad see infra, 
para. (3). 

(2) The power to freely use and dispose of the territory under the State’s jurisdic- 
tion and perform all activities deemed necessary or beneficial to the population living 
there. 

In 1921 the US Secretary of State Robert Lansing aptly synthesized, in political terms, the 
primary goal pursued by States in the exercise of this power, as follows: “(T]he chief object in 
the determination of the sovereignty to be exercised within a certain territory is national safety. 
National safety is as dominant in the life of a nation as self-preservation is in the life of an 
individual. It is even more so, as nations do not respond to the impulse of self-sacrifice’.’ 

(3) The right that no other State intrude in the State’s territory (the so-called jus 
excludendi alios, or the right to exclude others). 

States have always vigorously protested and claimed compensation when foreign 
Sates have exercised on their territory public activities that had not been previously 
authorized. They have also reacted in this way when the public action on their 
territory had been performed secretly or by State agents allegedly acting as private 
individuals. eee fh 

In some cases the doctrine has been proclaimed with regard to actions performed 
publicly by foreign authorities. PG ANIA 

Thus, in 1921 a company of US soldiers, authorized by the US War Department to go into the 

territory of Mexico in pursuit of bandits, arrested a Mexican who had perpetrated a crime in 

Texas. The Mexican was brought to trial before a Texas court. On appeal, a US-court held in 

Dominguez v. State that the US soldiers’ “entry of Mexico for the purpose of apprehending 

offenders would have been a violation of the law of nations in the absence’of consent of 

the Mexican Government’. Since, however, that Government had given its consent, the appre- 

hension of Dominguez had not been illegal and he could be tried in the USA (at 8-9). 

On 8 May 2003 a delegation (consisting of two parliamentarians, a judgé acting as a con- 

sultant, and two unarmed police officers) of the Italian Parliamentary Enquiry Committee 

charged with investigating the ‘Telekom Serbia’ affair visited, unauthorized,-the bankruptcy 

office ( Ufficio fallimenti) of Lugano (Switzerland) to collect evidence on alleged ernbezzlement, 

corruption, and other offences in the purchase of “Telekom Serbia’ by the Italian public 

telephone company Telecom. The Italians were briefly detained by the Swiss police at the 

request of the Swiss Federal prosecutor, questioned, and charged with breach of Articles 271 

and 273 of the Swiss Penal Code (punishing respectively unauthorized acts performed in 

Switzerland on behalf of a foreign State, and economic espionage). The Federal Prosecutor 

had been brought to the UK after being abducted by South African police in collusion with British police. The 

Court, per Lord Bridge, stated that ‘Where it is shown that the law enforcement agency responsible for 

bringing a prosecution has only been enabled to do so by participating in violations of international law and 

of the laws of another state in order to secure the presence of the accused within the territorial jurisdiction of 

the court, I think that respect for the rule of law demands that the court take cognisance of that circumstance’ 

(at 155). 

7 R. Lansing, The Peace Negotiations—A Personal Account (Boston and New York: Houghton Mifflin Co., 

1921), 102-3. 
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(1936), at 123-4); the Eichmann case (in 1960 Eichmann was kidnapped by Israeli agents in 

Argentina posing as private individuals, and taken to Israel; Argentina, not content with the 

apology offered by Israel, took the case to the UN SC, which called upon Israel to pay adequate 

compensation; see Whiteman, v, 208-14; UNYB 1960, at 196-8); the Argoud case (in 1963 the 

French colonel Argoud was kidnapped in Germany by French agents and taken to France to 

stand trial; Germany protested and demanded the return of Argoud, adding that it was ready 

subsequently to extradite him to France; the French authorities claimed however that they 

were not accountable for the alleged kidnapping of Argoud adding that in any case it was not . 
even certain that he had been kidnapped, for perhaps he had in fact returned to France 
voluntarily; Germany subsequently renounced its claim to the restitution of the French 
colonel).? | 

(4) The right to immunity from the jurisdiction of foreign courts for acts or 
actions performed by the State in its sovereign capacity, and for execution measures 
taken against the use or planned use of public property or assets for the discharge of 
public functions. (The question, however, of defining these classes of acts or actions, 
or the public nature of assets, remains controversial.) (See infra, 6.2.) 

(5) The right to immunity for State representatives acting in their official capacity 
(the so-called functional immunity) (see infra, 6.3). 

(6) The right to respect for life and property of the State’s nationals and State 
officials abroad (see infra, 6.9 and 6.4, 6.6). ’ 

3.2.3 LEGAL EQUALITY 

Legal equality implies that, formally speaking, no member of the international com- munity can be placed at a disadvantage: all must be on the same footing. As de Vattel stated as early as 1758, ‘a dwarf is as much a man as a giant; a small republic is no less a sovereign State than the most powerful kingdom’.'° Consequently, possible legal 

: See Corriere della sera. 9 May 2003, at 5; 10 May 2003, at 6; 17 May 2003, at 6. For references concerning the Argoud case, see N. Ronzitti, in 48 RDI (1965), 749. 10 : rs E. de Vattel, Le droit des gens, ou principes de la loi naturalle (Paris: J.-P. Aillaud, 1830), i, at 47 (Préliminaires’, §18). ; 1, 
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hindrances or disabilities may be the result simply of factual circumstances (such 
as those concerning landlocked States or States without any natural or mineral 
resources and therefore heavily dependent on foreign aid). Alternatively, legal con- 
straints, if any, are only valid if accepted, in full freedom, by the State concerned (an 
example is the status of a neutralized State, which entails a series of limitations on 
freedom of action in international relations; or the legal condition of member States 
of the UN other than the permanent members of the Security Council). 

3.3 NON-INTERVENTION IN THE INTERNAL OR 

EXTERNAL AFFAIRS OF OTHER STATES 

3.3.1 GENERAL 

The principle of non-intervention in the affairs of other States also belongs to the old 
pattern of the world community. Indeed, it constitutes one of the most significant 
tenets of the “Grotian’ model. Together with the principle of sovereign equality it is 
designed to ensure that each State respects the fundamental prerogatives of the other 

members of the community. | 

Since the period of classical international law the principle has been concretely 

enshrined in a few specific customary rules. 

The first is the rule prohibiting a State from interfering in the internal organization 

of a foreign State. For instance, one State may not decide which organ of a foreign 

State is competent to perform a certain act, nor may it enjoin a foreign State agent to 

discharge certain activities or accomplish a certain act. Another rule prohibits States 

from encroaching upon the internal affairs of other States. Thus, for instance, a State 

is not allowed to bring pressure to bear on specific national bodies of other countries 

(the legislature, enforcement agencies, or the judiciary), nor may it interfere in the 

relations between foreign government authorities and their own nationals. Yet 

another rule enjoins States to refrain from instigating, organizing, or officially 

supporting the organization on their territory of activities prejudicial to foreign 

countries. It should, however, be pointed out that this rule is not as sweeping as it may 

appear. For instance, it does not go so far as to prohibit any kind of subversive activity, 

in particular subversive activity against foreign States carried out by private persons 

without State involvement. 

As an illustration of the invocation of this principle it may be recalled that in 1999, when asked 

what action the British authorities were undertaking in respect of British nationals on trial 

overseas, the Minister of State for the Foreign and Commonwealth Office (FCO) replied that 
‘International law does not allow the FCO to interfere in the judicial procedures of other 

sovereign States, just as we would not tolerate other countries interfering in our own judicial 

procedures. The FCO therefore cannot intervene in the trials of British nationals overseas. 

However, the FCO will do everything it can to ensure that such nationals have access to 
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c ‘ance with the obligation imposed by this rule include: 
Measures to enforce compliance wit e ob ee ae es 

who take advantage of the asylum granted tc 
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/ ; imposition of restrictions on the traffic of arms and 
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Another customary rule has a more specific purpor ” man eninhare 
strife: it stipulates that whenever a civil war breaks out in a foreign ows - reg 

duty-bound to refrain from assisting ae thy unless they qualify for the sta 

iberation movements (see 7.1 and 7.5). 

ae fee are still in force. However, in the period before 1945, States were 

allowed not to comply with these rules if they considered that their interests overrode 

the rules. If a State did consider its interests to be paramount, it was legally authorized 

to intervene by force, or by the threat of force, in the domestic or external affairs of 

another State, and impose a certain course of action. Consequently, the protection 

afforded by the aforementioned rules was precarious. . 
In the period after the First World War, and particularly in the years following 

the Second World War, instead of losing its significance and impact, the principle 
acquired new vigour. At present, a number of States, notably such States as Cuba and 
China, insist strongly on upholding it. Three major developments brought new life 
and authority to the principle. First, the introduction of far-reaching legal restraints 
on the use or threat of force (which conferred on the principle of non-intervention 
a less precarious existence and a more clear-cut delimitation). Second, the drive 
towards international co-operation, which entailed the expansion of intergovern- 
mental organizations and increasing opportunities for both these organizations and 
States to meddle with the interests of other States. This brought about the correlative 
need for States to define more clearly the areas where they were entitled to remain 
immune from outside interference. The third development was the spread of human 
rights doctrines, with the ensuing possibility for States and individuals to pressure 
other States to comply with human rights standards. 

The principle of non-intervention thus acquired the fundamental value of a solid and indispensable ‘bridge’ between the traditional, sovereignty-oriented structure of the international community and the ‘new’ attitude of States, based on more intense social intercourse and closer co-operation. The principle currently plays the role of a necessary shield behind which States can shelter in the know ledge that more intense international relations will not affect their most vital and delj cate domestic interests. 

3.3.2 NEW FORMS OF INTERVENTION 

The question arises of whether the ban on interference in the internal affairs of other States also embraces those interventions that do not take the form of sending, or 
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threatening to send, military aircraft and warships, but include: economic pressure or 
even economic Coercion: bringing about political destabilization; instigating, foment- 
ing, and financing unrest in a foreign country. In addition, one may wonder whether 
international law bans the resort by powerful States to more subtle forms of undue 
interference, such as radio propaganda, economic boycott, withholding economic 
assistance, or influencing international monetary and financial institutions with a 
view to stifling weak States economically. 

Not every form of economic pressure, be it direct or effected through international 
economic institutions, can be regarded as forbidden. Thus, for instance, the decision 
simply to withhold economic assistance to developing countries or to stop the finan- 
cing of international institutions promoting development, does not amount to an 
infringement of the principle, if such a decision is warranted by serious difficulties 
on the part of the granting State or by a change in its policy that is motivated 

exclusively by domestic considerations. Only those economic measures designed ‘to 

coerce another State in order to obtain from it the subordination of the exercise of its 

sovereign rights and to secure from it advantages of any kind’ (§2 of Principle III of 

the UN Declaration of 1970) may be regarded as running counter to the principle of 

non-interference in internal affairs. 

It is not easy to ascertain whether the aformentioned conditions are fulfilled 

in specific cases: often the nexus between economic measures and the intended sub- 

jugation of the will of another State is impalpable. Frequently States are not explicit 

about making economic action conditional on the behaviour of the recipient. The 

conditioning may however be inferred from a host of clues. The difficulty of verifying 

compliance with the principle does not detract from its importance. 

There is at least one point on which after 1945 there emerged full agreement among 

States: the need to extend the traditional prohibition of ‘indirect armed aggression’ 

(see 18.3 and 18.3.2) to cover any ‘toleration’ by States of subversive activities against 

other States organized in the territories of the former. 

3.4 PROHIBITION OF THE THREAT OR USE 

OF FORCE 

The prohibition of the threat or use of force was first laid down in the UN Charter 

(Article 2.4). That this principle was proclaimed and strongly emphasized in 1945 

is hardly surprising. As I pointed out above (2.5.1-2), after 1945 peace became the 

supreme goal of the world community and States decided to agree upon sweeping 

self-limitations of their sovereign prerogatives in the form of a mutual obligation 

to refrain from using or threatening force. The need to avert armed conflict likely to 

endanger the very survival of mankind prompted the international community to 

take a step that would have been unthinkable a few years before. 
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Both the textual and logical interpretation of Article 2.4 and its drafting history 

warrant the following propositions: 

First, the ban on force is an ‘absolute all-inclusiv 
ms ened byt 

US delegate at San Francisco (UNCIO, vi, at 355). The threat or use he mance was 

banned in all circumstances except for those provided for in: Chapter VII (collective 

enforcement measures); Article 51 (self-defence); Article 53 (enforcement ection by 

regional agencies); and in other provisions (Articles 106 and 107, on former ‘enemy 

States’, which have since become obsolete). 

Second, only military force was proscribe | | | 

prohibit also ‘the threat or use of economic measures in any manner inconsistent with 

the purposes of the UN’ was rejected (ibid., at 559; see also 720-1 ), for reasons which 

unfortunately were not reported. 

Third, only the threat or use of force in interstate relations was banned. Conse- 

quently, member States were by implication allowed to resort to forcible measures 

to suppress insurgents on their own territory, or to fight against liberation movements 

struggling for independence in territories subject to colonial domination—territories 

considered by colonial powers as an integral part of their own territory inasmuch as 

they were under their exclusive authority. 

After 1945 the ban in Article 2.4 was gradually transformed into a general rule of 

international law, binding on non-member States as well. 

A number of developments subsequently attracted the attention of socialist and 

Afro-Asian countries: 

e prohibition’, as was stated by the 

d. A Brazilian amendment calculated to 

(1) The spread of wars of national liberation in colonial territories as well as in 

territories under foreign occupation (for instance, the Arab territories occupied by 

Israel following the war of 1967), or under racist regimes (for example, in Namibia 

and South Africa as well as in Rhodesia during the period 1965-80). Under existing 

international law the Powers against which liberation wars were being waged were 

authorized to use force to quell liberation movements, and this seemed to socialist 

and developing countries a negative feature of the Charter. 

(2) Powerful States increasingly used economic coercion to subjugate developing 
countries, which easily fell prey to economic pressure. 

(3) In some instances States resorted to war and managed to conquer foreign 
territory without there being any effective sanction on the part of the international 
community capable of bringing about the evacuation of the occupied territory (for 
example, the Arab territories occupied by Israel in 1967). 

The clash between the demands of the West, sometimes backed up by a few of the 
Latin American States, and those of socialist and developing countries, resulted in 
lengthy and tiresome discussions within the UN. The ensuing compronniee was set 
forth in the 1970 Declaration on Friendly Relations and in the Declaration on the 
Definition of Aggression of 1974. None of the competing groups gained the upper 
hand. The resulting situation can be summed up as follows: 
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(1) The threat or use of armed force must not be resorted to against (a) States or 
(b) peoples having a representative organization (that is, national liberation 
movements) and falling within one of the categories entitled to self-determination 
(colonial peoples, peoples under foreign occupation or under racist regimes). 

(2) As the ICJ held in 1986 in Nicaragua (merits) ($195), it is necessary to dis- 

tinguish ‘the most grave forms of the use of force (those constituting an armed attack) 
from other less grave forms’. For instance, according to the Court, ‘assistance to rebels 

in the form of the provision of weapons or logistical or other support’ may be 
regarded as a threat or use of force (or amount to prohibited intervention in the 
internal or external affairs of other States). However, it does not amount to ‘armed 

attack’. In the opinion of the Court, it follows that a State that is the victim of the 

threat or use of force not amounting to an ‘armed attack’ is not entitled to the right of 

individual or collective self-defence (see infra, 18.2.1 and 3.2). 

(3) Force must not be used for the purpose of forestalling an imminent attack 

by another State (that is, an attack which is presumed to be imminent). This is the 

concept of anticipatory self-defence (see 18.2.3). 

(4) Force in self-defence may not be used to repel an indirect armed aggression, 

although it might be admitted as an immediate armed reaction to a minor use of force 

(see 18.32). 

(5) Territory belonging to a State (or to which a ‘people’ entitled to self- 

determination may legitimately make a claim) may not be ‘the object of acquisition 

by another State resulting from the threat or the use of force’ (1970 Declaration, 

Principle I, $10; in Legal Consequences of the Construction of a Wall (at §§87 and 117), 

the ICJ held that the inadmissibility of the acquisition of territory by the threat or use 

of force is provided for in a rule of customary law). This means that conquest does not 

transfer a legal title of sovereignty, even if it is followed by de facto occupation, and 

assertion of authority, over the territory. Furthermore, all other States are enjoined to 

withhold recognition of the territorial expansion resulting from the threat or use of 

force. 

(6) Extreme forms of economic coercion amounting to a threat to the peace are 

prohibited (see 3.3.2). 

The principle in question should, of course, be considered in the light of the general 

rules which exceptionally allow the use of force (see Chapters 17 and 18). It is pre- 

cisely the need for the general principle prohibiting force to be supplemented by these 

exceptional rules that constitutes its ‘Achilles’ heel’. Indeed, it is by dint of a broad 

interpretation of, or even by bypassing, those rules that various States—particularly 

the Great Powers or the countries certain of their support—have endeavoured to 

dodge the principle, thereby also abusing the exceptions laid down in the rules (see 

18.2.1). 
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3.5 PEACEFUL SETTLEMENT OF DISPUTES 

e their international disputes peace- 

The UN Charter obliges member States to settl | Pea 

security, as well as justice, 
fully (Article 2.37 so as generally to prevent peace and 3 soylgn ne 

being imperilled. Chapter V! strengthens this obligation with maga to nouns li ' y 

to endanger the maintenance of peace and security. The a may call upos pertins s
 

such disputes to settle them by peaceful means (or may investigate’ the dispute rey 

even make recommendations to the parties with regard to both the choice of the 

procedure and the settlement of the dispute). | 

This obligation has gradually been extended to all States as a logical corollary of the 

formation of a customary ban on the use of force. A customary rule has evolved on 

the matter, as evinced by the UN Declaration on Friendly Relations of 1970 (GA res. 

2625 (XXV) and the Manila Declaration on the Peaceful Settlement of Disputes of 

1982 (GA res. 37/10). The ICJ authoritatively confirmed the principle in Nicaragua 

(merits). The Court insisted that this principle is ‘complementary’ to the principles of 

a prohibitive nature such as that banning the use of force, and that “respect for [the 

- principle] is essential in the world today’. The Court went on to specify that the 

principle ‘has also the status of customary law’ ($290; in North Sea Continental Shelf 

the Court had already referred to the principle, with special emphasis on its applica- 

4 tion to negotiations: see §$86-—7). 

_~ What exactly are the scope and the purport of the principle? First, States are man- 

dated bona fide to endeavour to resolve their disputes peacefully. To this end, they must 

try the various means and procedures available (negotiation, mediation, conciliation, 

resort. to arbitral or judicial mechanisms, etc.; see 14.2, 14.3, and 14.6). However, they 

are not bound to choose a particular means of settlement (unless this is envisaged in a 

treaty): as the PCIJ held in its Advisory Opinion in Status of Eastern Carelia (at 27), 

States may not be obliged to submit a dispute to a particular mechanism without their 
" consent. Second, in the event of failure to reach a solution by one of the means 
of: dispute settlement just mentioned, States are legally bound ‘to continue to seek a 
scitlement of the dispute by other peaceful means agreed upon by them’ (§3 of 
Principle II of the 1970 UN Declaration; §7 of the Manila Declaration). Third, while 
trying to settle the dispute peacefully, States must ‘refrain from any action which may 
aggravate the situation so as to endanger the maintenance of international peace and 
security’ ($4 of Principle II of the 1970 Declaration; §8 of the Manila Declaration). 
diese eae 7 bie ws is ore whenever a State wilfully and mala fide 
prepa pert pt 2 ot “4 peaceful means or procedures proposed by 
fae aca doaga ailure = a particular means or procedure agreed upon 

settlement; or taki weal dat like ‘ aie pnts rs ae a mri eral acti . is likely to aggravate the dispute or jeopardize peace. 
» the principle is breached when a party manifestly engages in delaying 

tactics or in any other way shows that i it i at in actual fact it is not prepared 
matter peacefully. os Bio 
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If a party to the dispute considers that the counter-party has contravened the 
principle and that the dispute has important political overtones or implications, it 
may resort to an appropriate international body (at either the regional or universal 
level). Should such resort prove of no avail or unsatisfactory, the State can take 
countermeasures, subject to the stringent conditions provided for on the matter (see 
infra, 15.3.1(a) ). One should bear in mind that one of the purposes of peaceful 

countermeasures may be to impel the counter-party to reach an amicable settlement 
of the dispute. 

3.6 RESPECT FOR HUMAN RIGHTS 

Unlike the principles on sovereignty and non-intervention—a typical expression 

of the Grotian model, to which dissensions in the world today have given a new lease 

of life—the principle imposing respect for human rights, like the ban on the threat or 

use of force, is typical of a new stage of development in the international community 

following the Second World War. It is, in fact, competing—if not at loggerheads— 

with the traditional principles of sovereign equality of States and of non-interference. 

As we shall see (3.8), it is for this very reason that the principle is so difficult to 

co-ordinate with the other two. 

The adoption of the UN Charter and the subsequent enactment of such funda- 

mental international instruments as the Universal Declaration of 1948 and the two 

Covenants on Human Rights of 1966 had such an impact on the international 

community that no State currently challenges the concept that human rights must be 

respected everywhere in the world. As a result both of those general texts and a host 

of specific conventions and international resolutions, and of the consistent practice of 

international bodies, a general principle has gradually emerged prohibiting gross 

and large-scale violations of basic human rights and fundamental freedoms. States 

have gradually come to accept the idea that massive infringements of basic human 

rights are reprehensible; they make the delinquent State accountable to the whole 

international community. In contrast, isolated and sporadic instances of violation are 

not necessarily of general international concern. 

The principle at issue does not impose on States the obligation to abide by specific 

regulations on human rights. Rather it requires States to refrain from seriously and 

repeatedly infringing a basic right (for example, the right not to be subjected to 

torture; or the right to a fair trial; or freedom from arbitrary arrest), and from 

trampling upon a whole series of rights (for instance, the fundamental civil and 

political rights, or social, economic, and cultural rights). 

As in the case of other general principles, respect for human rights derives its 

most solid guarantee from the UN system. Legally, any State whatsoever is entitled to 

insist that the offending party discontinue its violations (and make reparations, as the 

case may require). However, for a number of historical, political, and diplomatic 
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3.7 SELF-DETERMINATION OF PEOPLES 

3.7.1 HOW THE PRINCIPLE EVOLVED IN THE WORLD COMMUNITY 

It may be fitting to trace the gradual emergence of self-determination as a general 

principle. - 

Propounded by the French Revolution and then strongly supported, albeit in dif- 

fering versions, by such statesmen’ as Lenin and Wilson, self-determination was 

intended —at the international level—to brush aside the old, State-oriented approach 

prevailing in international dealings. Under this old approach, the world community 

consisted of potentates, the sovereign States, each of them primarily concerned with 

the interests of its own political elite. Relations between international subjects in 

actual fact were relations between ruling groups that took into account the interests 

of their own nationals only when these were threatened by foreign Powers, and only 

so long as those interests were of some relevance to the ruling elite concerned. 

By contrast, self-determination meant that peoples and nations were to have a say in 
international dealings: sovereign Powers could no longer freely dispose of them, for 

example by ceding or annexing territories without paying any regard to the wishes 

of the populations. concerned, through pi febisct = ere Peoples were also 
to have a say in the conduct of domestic and foreign business; self-determination was 
thus advocated as a democratic principle calling for the consent of the governed in 
any sovereign State. Furthermore, peoples and nations were entitled to be free from 
any external oppression, chiefly in the form of.colonial rule. 
~ Gleatly, this taf principles was directed toward undermining the very core of the 
traditional principles on which international society had rested since its inception: 
dynastic legitimation of power, despotism (albeit in increasingly attenuated forms), 
and agreements between rulers only. Self-determination suddenly introduced a new 
standard for judging the legitima iatec fn tise feseraciondl oettine: aumemcedia 
the wish aspirations of peoples and nations. This struck at the very heart of 
traditional arrangements. Self-determination also efoded one of the basic postulates 
of the old international community: terrifortaf sovereignty. Territorial sovereignty 
meant that every international subject was to pay respect to any other Power 
wielding authority over a territory and the population living there, regardless both of 
how it had acquired its territorial title (whether by conquest, hereditary succession, 
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or barter with another sovereign ruler) 
populations concerned. 

By promoting the formation of international entities based on the free wishes of 
the populations concerned, self-determination delivered a lethal blow to multi- 
national empires. By the same token, it sounded the death knell for colonial rule. In 
Ehort, the redistribution of power in the international community, advocated by self- 
determination, introduced a highly dynamic factor of change that deeply undermined 
the status quo. The US Secretary of State, R. Lansing, was therefore right when in 1919 
he wrote that the ‘phrase so deeply cherished and so warmly advocated by President 
Wilson was simply loaded with dynamite’ and went on to point out that the ‘fixity 
of national boundaries and of national allegiance, and_ political stability would 
disappear if this principle was uniformly applied’.!! Further, he rightly raised some 
crucial questions: 

and in particular of the aspirations of the 

‘What effect will it have on the Irish, the Indians, the Egyptians, and the nationalists among the 
Boers—Will it not breed discontent, disorder and rebellion—Will not the Mohammedans of 
Syria and Palestine and possibly of Morocco and Tripoli rely on it—How can it be harmonized 
with Zionism, to which the President is practically committed?’ 

3.7.2 LEGAL SCOPE OF THE PRINCIPLE 

Like that on sovereign equality, this principle relates to international subjects. In 

particular, it touches upon both the inner structure and the legal legitimation of 

subjects on the international plane. However, unlike sovereign equality, the principle 

of self-determination strikingly reflects the new trends emerging in the world 

community. In addition, it has a markedly ideological matrix (this is why its trans- 

formation into a legal standard of behaviour has been a gradual process and has 

elicited strong opposition from many Western countries). 

Self-determination appears firmly entrenched in the corpus of international law in 

only three areas: as an anti-colonialist standard, as a ban on foreign military occupation, 

and as a requirement that all racial groups be given full access to government. Peoples 
under colonial domination have the right to external self-determination, that is, to 

opt for the establishment of a sovereign State, or the free association or integration 

with an independent State, or ‘the emergence into any other political status freely 

determined by the people’ (1970 UN Declaration on Friendly Relations). The same 

right accrues to peoples subjected to foreign military occupation, both before and 

after their obtaining (or recovering) independence. Any racial group denied full 

access to government in a sovereign State is entitled to either external self- 

determination (that is, to achieve independence, integration into an existing State, 

etc.) or even internal self-determination (that is, in the words of the Supreme Court of 

i R, Lansing, op. cit., supra, n. 7, at 93—105, in particular at 96-7. | 7 

12 Tbid., at 97 (quoting from a note he wrote on 20 December 1918, in Paris). 
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serves specifically, there now exists in the body of international ced both a sence 

principle, serving as an overarching guideline, and a set of specific ae : 

dealing with individual issues (the rule on the external self-determination Oo rn ree 

peoples and peoples under foreign occupation; the rule on the interna self- 

determination of racial groups that have been subject to discrimination in being 

denied equal access to government). These rules specify, with regard to certain areas, 

the general principle. The role of the principle is to cast light on borderline situations 

and to serve as a general standard for the interpretation of both customary and treaty 
law. The principle thereTore Tanscends, and gives unity to, the customary rules. It sets 
out the essence of self-determination. As the ICJ put it in Western Sahara} self- 
determination ‘requires a free and genuine expression.of the will of the peoples 
concerned.’ (§§58-9)." In ether wns The princicle lays dinmnitie mana? oy ik 

st reach decisions concerning peoples: heeding their freely expressed will. In 
aT ae ne various specific areas in: which self- 
determination should apply, nor to the final goal of self-determination (internal self- 
government, independent statehood, association with or integration into another 
State, or the free choice of any other political status). Alongside this body of custom- 
ary norms, there exists an important piece of international legislation: Article 1, ATUCHC I common to the twofl966 UN Covenants on Human Rights} It essentially confers on 
the peoples of all the Contracting parties the right to internal self-determination. 

3.7.3 RIGHTS AND OBLIGATIONS 

In a nutshell, it can be said that(first, which oppress peoples falling within one of the three categories are uty-boun@)to allow the free.exercise of self-determinatign. In particular they are enjoined not to deny this right forcibly. Second, the peoples entitled to self-determination have a legal right in relation to the oppressor State, as well as a host of rights and claims in regard to other States (chiefly, the claim that third States refrain from sen ing troops to assist the State denying self-determination; see also 7.5). Lastly, third States are legally authorized to Support peoples entitled to self- 
is 1 

determination, by granting them any assistance s rmed troops. Conversely, they must refrain rom aiding and abetting oppressor States. Further- 

at issue is illegally infringed. 

(3) In 1995, in Case Concerning East Timor the Court reaffirmed the importance of self- ‘one of the essential Principles of contem i i d porary international law’ (at §29). Se Construction of a Wall, at $$88 and 156. 
oe Piste 

determination, 
sequences of the 
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Thus, in the area: of the use of force, self-determination has had a twofold impact. 
On the one hand, it has extended the general ban on force (previously existing for 
States in their relations with other States). It has (imposed on States the prohibition 

against using force for denying self-determination, against colonial peoples, peoples 
subjected to occupation, as well as racial groups denied equal access to government. 
On the other hand, self-determination has resulted in ranting to liberation 
movements a legal licence to use force for the purpose of reacand SETS 
denial_of self-determination a ial State, an occupying Power, or a State 
refusing a racial group equal access to government (this licence amounts to a 
derogation from the customary ban on the use of force, referred to above: 3.4). 

Self-determination—in addition to bringing about important changes in the area of 
humanitarian law in armed conflict (see 20.5-6)—has also had a significant impact 

on the most traditional segment of international law, namely the acquisition, transfer, 

and loss of title over territory. It has cast doubt on traditional legal titles such as 

colonial conquest and acquisition by cession of sovereignty over overseas territories. 

Furthermore, it is no longer possible for valid legal title to be acquired where terri- 

tories are annexed -in breach of self-determination. Self-determination also prevents 

States from regarding as terra nullius territories inhabited by organized aggregates 

lacking the hallmarks of State authority, in cases where, for example, the sovereign 

State previously wielding authority over a territory has abandoned that territory. 

Finally, self-determination renders null and void treaties providing for the transfer of 

territories whenever such treaties do not include provision for any prior and genuine 

consultation of the population involved (on the peremptory nature of the principle, 

see infra, 3.8). 

3.7.4 LIMITS OF THE PRINCIPLE 

The acceptance of the principle into the realm of law has been selective and limited in 

many respects. In particular, current international law on self-determination is blind 

to the demands of ethnic groups (not constituting a racial group) and national, religious, 

cultural, or linguistic minorities. Not only does international law refrain from granting 

any right of internal or external self-determination to these groups, but it also fails to 

provide any alternative remedy of a general character to the present plight of so many 

of them. Clearly, political stability and the territorial integrity of States are important 

values that States do not accept being disregarded. In their view, indiscriminately 

granting the right to self-determination to all ethnic groups would pose a serious 

threat to peace and bring about the fragmentation of States into a myriad of entities 

unable to survive. It should not come as a surprise that it is precisely those States that 

benefited from self-determination when they liberated themselves from colonial rule, 

which are now among the staunchest supporters of a strict interpretation of the 

principle. It would thus seem that most States have heeded the warning issued as early 

as 1952 by a leading champion of human rights, Eleanor Roosevelt, who, speaking asa 

US delegate, stated that: ‘Just as the concept of individual human liberty carried to its 
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logical extreme would mean anarchy, so the principle of self-determination —— 
: ——— 

unrestricted application could result in chaos . 

3.8 DISTINGUISHING TRAITS OF THE 

FUNDAMENTAL PRINCIPLES 

Now that the various principles have been discussed separately we can sum up their 

common features. ; 

First, the principles reflecting the traditional structure of the world community, 

grounded in equality of States and marked by strong individualism, were not only 

standards that underpinned most rules of the international community and expressed 

the thrust of that body of law. They were also enshrined in general rules that 

attracted unanimous support and spelled out, in a fairly clear manner, the conduct of 

States in their international dealings. In contrast, the new principles are the expression 

and the result of conflicting views of States on matters of crucial importance. At 

present States, when they cannot agree upon definite and specific standards of 

behaviour because of their principled, opposing attitudes, but need nevertheless some 

sort of basic guidelines for their conduct, tend to fall back on principles. Principles, 

being general, loose, and multifaceted, may be tainted with some ambiguity. They 

therefore lend themselves to various and even contradictory applications, and are also 

susceptible to being manipulated and used for conflicting purposes. In this respect 

modern principles are a typical expression of the present world community, whereas 

in the old community—relatively homogeneous and less conflictual—fairly well- 

defined and unanimously supported principles tended to prevail, in addition of 
course to treaty and customary rules. 

Second, these principles, with the exception of that on the sovereign equality 
of States, do not address themselves to States solely, but are binding on other 
international legal subjects as well (in particular, insurgents, peoples represented 
by liberation movements, and international organizations). All the legal entities 
operating in the international community must abide by them. 

Third, the rights and claims deriving from the principles accrue to all members 
of ie international community, all of which are entitled to exact their observance 
(that is, these members possess rights erga omnes in addition to obligations erga 
1a tok eins een ene’ sien ones not those on sovereign equality 

legally entitle any relevant astiiaa oy aah Sibi yee: be ‘erase aie 
international subject, whether or me ead ‘clas 5 ta anata ee sect. tock, oe ih ies non-compliance has damaged the former sub- 

» any State can demand respect for the ban on the use of force 

14 ‘ E. Roosevelt, ‘The Universal Validity of Man’s Right to Self- Bulletin, 8 December 1952, at 919. Spraiereapeied x rte Dept of State 
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by any other State; in case of violation, it is entitled to insist on its cessation or, more 
generally, demand reparation. Similarly, the principle on human rights entitles all 
members of the community to demand compliance and, in the case of gross and 
large-scale infringements, to request their cessation (as well as punishment of the 
responsible authorities, if allowed by the circumstances), 

Fourth, the principles characteristic of the Kantian model belong to the category of 
peremptory rules or jus cogens, that is to say, to those principles and rules accepted by 
the international community, as standards from which no derogation is permitted. As 
will be specified later on (11.3 and 7), the special force of such peremptory principles 
lies in rendering null and void any international treaty contrary to them.!° 

In particular, the principle on respect for fundamental human rights belongs to the 
category of jus cogens. For one thing, this character derives logically from the fact that 

certain general rules protecting specific human rights (those on racial discrimination, 

apartheid, slavery, genocide, self-determination of peoples) have had the nature of 

peremptory norms ascribed to them in official statements by government representa- 
tives (11.2 and 4). Logically, if a treaty that allows or makes provision for genocide, 

slavery, racial discrimination, etc., is null and vyoid-on account of its inconsistency 

'5 Clearly, the principle of sovereign equality does not produce all the effects of peremptory norms. For 

instance, it can be derogated from by treaty, and this is demonstrated by the numerous conventions providing 

for restrictions on State sovereignty, or on the equality of States. Derogations are permissible to the extent that 

the State on which the limitations are placed freely accepts the derogation. On the other hand, if two or more 

States enter into an agreement providing for impairment or restriction of the territorial integrity or political 

independence or legal equality of a third State, such agreement is not null and void before it is implemented. 
As soon as it is implemented, the States concerned incur international responsibility for breach of a funda- 

mental rule of international law. This also holds true for the principle of non-intervention. In this connection 

a pronouncement of the GA must be mentioned. Operative paragraph II(h) of Resolution 36/103 of 9 

December 1981 provides that one of the consequences of the principle is the duty of States ‘to refrain from 

entering into agreements with other States with a view to intervening or interfering in internal. or external 

affairs of other States’. This provision only entails that if an agreement is made and carried out, it will amount 

to a serious breach of international law. ts 
That the ban on the threat or use of force has become part of international peremptory law was affirmed by 

various States at the Vienna Conference on the Law of Treaties and-has been repeatedly asserted in subsequent 

years in the UN. The ICJ, although it did not formally endorse this view, in Nicaragua (merits) referred to the 

opinion of the ILC, favourable to the jus cogens character of the principle, as well as similar views submitted to 

the Court by Nicaragua in its Memorial in that case and by the USA in its Counter-Memorial (see the Court’s 

judgment, at $190). Furthermore, in a memorandum of 29 December 1979 to the Acting Secretary of State 

Warren Christopher, the Legal Adviser of the US Department of State pointed out that ‘while agreement on 

precisely what are the peremptory norms of international law is not broad, there is universal agreement that 

the exemplary illustration of a peremptory norm is Article 2.4 [of the UN Charter]’. It follows that any treaty 

providing for the use of force contrary to the principle is null and void. The memorandum stressed that if the 

Treaty of Friendship, Good Neighborliness and Co-operation between the USSR and Afghanistan, of 1978, 

lent itself ‘to support of [sic] Soviet intervention of the type in question in Afghanistan, it would be void 

under contemporary principles of international law, since it would conflict with what the Vienna Convention 

on the Law of Treaties describes as a “peremptory norm of general international law” (Article 53), namely, 

that contained in Article 2.4 of the Charter’ (in 74 AJIL (1980), at 418-20, in particular at 419). 

As for the principle imposing peaceful settlement of disputes, it could perhaps be held that its peremptory 

nature stems from the principle being the natural and obvious corollary of the ban on the use of force; 

like that ban, it may not be derogated from, for instance through treaties imposing resort to force for the 

settlement of disputes. 
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Furthermore, that the principle of self-determination of peoples cannot be derogated 

from by treaty has been repeatedly asserted in international practice. Many countries 

made statements to this effect in the UN GA on the occasion of the discussion on the 

Draft Articles on the Law of Treaties in 1963, at the Vienna Conference on the Law of 

Treaties in 1968-9, as well as in the UN GA in 1970, on the occasion of the discussion 
on the Declaration on Friendly Relations." | 

Finally, a common feature of the principles ought to be stressed. Although valid for 
and applicable to every State, they rely heavily for their implementation and enforce- 
ment on the UN. Plainly, the momentous advance represented by the emergence of a 
network of normative standards has not gone hand in hand with commensurate 
progress in the setting up of international law enforcement machinery. In other 

'6 Countries belonging to various groups made a number of statements to this effect at the Diplomatic 
Conference on the Law of Treaties in Vienna. Various delegates stated that the rules of international law protecting fundamental rights belong to jus cogens. See in particular the statements by the representative of Finland (United Nations Conference on the Law of Treaties, First Session (Vienna, 26 March-—24 May 1968), Official Records, at 295, §13), Kenya (ibid., 296, §31), Sierra Leone (ibid., 300, $9), Uruguay (ibid., 303, §48: the delegate of that country considered that ‘the systematic violation of human rights’ was prohibited by jus cogens), Cyprus (ibid., 306, §69), France (ibid., 309, $32: the French delegate stated that ‘The substance of jus cogens was what represented the undeniable expression of the universal conscience, the common denominator of what men of all nationalities regarded as sacrosanct, namely, respect for and protection of the rights of the human person’), and Canada (ibid., 323, §22), as well as the Federal Republic of Germany (United Nations Conference on the Law of Treaties, Second Session (Vienna, 9 April-22 May 1969), Official Records, at 96, §26). 

In addition, one should mention the authoritative dissenting opinion of the Japanese Judge Tanaka in the South West Africa case (1966), where he expressed a view that is all the more interesting for having been pronounced by an Asian jurist. (Although of course the view of a judge is no full substitute for the opinions of a group of States, it may nevertheless be regarded as indicative of the feelings and tendencies of that group.) Judge Tanaka stated that ‘surely the law concerning the protection of human rights may be considered to belong to the jus cogens’ (at 298). Furthermore, in its Opinion No. 1 on Dissolution of Yugoslavia, the Arbitra- 
lar, respect for the fundamental rights of the individual and the rights of peoples and minorities, [were] binding on all the Parties to the succession’ (text in 3 EJIL (1992), at 192-3), and in its Opinion No. 2 on Serbian Minorities in Bosnia-Herzegovina and Croatia restated this holding, as follows: ‘The . . - Now peremp- tory . . . norms of international law require States to ensure respect for the rights of minorities’ (at 184). 

the aforementioned 1979 Memorandum on the Soviet invasion of Afghanistan. The Italian Court of Cassa- 
tion in 1985, in the Arafat and Salah case, also stated that self-determination is Part of jus cogens (at 886) as 
a the Arbitration Commission of the International Conference on Yugoslavia, in its Opinions No. 1 and No 

, at 182-3). 
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words, no specific mechanism has as yet been established in the international 
community to flesh out and give teeth to the basic tenets destined to act as the 
backbone of the community. In this vacuum, the UN has been called upon to play the 
role of an implementation mechanism, by monitoring and enforcing the observance 
of the principles. In doing so, the UN acts in the interest and on behalf of the whole 
world community. 

3.9 THE CLOSE LINK BETWEEN THE PRINCIPLES 

AND THE NEED FOR THEIR CO-ORDINATION 

The principles discussed above are closely intertwined. They supplement and support 
one another and also condition each other’s application. International subjects 
must comply with all of them. Also, in the application of any one of the principles, all 
the others must simultaneously be borne in mind. 

By way of illustration one may mention that the principles on respect for human | 

rights and on non-intervention in the internal affairs of States are tightly connected. 

For example, the question of whether States can intervene to prompt a third State to 

discontinue alleged violations of human rights can only be settled in the light, and on 

the combined strength, of the two principles, which—taken together—can provide a ~ 

correct solution to the question in specific cases.'* It follows that any peaceful initiative -- “_ 

aimed at requiring a State to discontinue large-scale and gross violations of human 

rights overrides the principle on non-intervention. Such initiative can also take the 

form of a proposal, within an international organization, that non-forcible sanctions 

should be taken against a State systematically engaging in violations of basic human | 

rights. The situation is different in the case of sporadic infringements or single 

occurrences of serious disregard for human rights. In this case a balance between the 

two principles may consist in allowing foreign countries to take steps solely via. 

diplomatic channels. Consequently, the State where the alleged violations have 

occurred must not regard as an unfriendly act a démarche by another State aimed at 

expressing concern and calling upon the former State to do its utmost to end the 

violations. By contrast the State on whose territory the violations took place can reject 

as undue interference any attempt by other States to exercise direct pressure on its 

State officials or on individuals or groups and associations acting on its territory. 

18 § Hoffmann (Duties Beyond Borders—On the Limits and Possibilities of Ethical International Politics 

(Syracuse, NY: Syracuse University Press, 1981), at 124) suggested a useful criterion: “We must make a 

distinction between what one can normally call interference or meddling, which is practiced by every sover- 

eign State, and which essentially consists of trying to change a sovereign regime so as to make it more 

favourable to one’s own political or economic interests, and the kinds of measures lam advocating here [that 

is, peaceful steps to be taken on the bilateral and multilateral level, and within international organizations] 

and which are essentially aimed at getting governments to observe rules of behavior to which they have 

committed themselves.’ 
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tends strongly to protect the territorial integ- 

rity of sovereign States. As a consequence, the international community does not 

recognize the right of secession. (A different case is that of peoples under a colonial 

power or military occupation, whose right to self-determination does not lead, if 

implemented, to the disruption of the territorial integrity of the colonial or occup
ying 

State.) As for peoples or groups entitled to internal self-determination, It does not 

follow from this legal entitlement that they have a right to secession. In 1998 the 

Supreme Court of Canada in Reference re Secession of Quebec rightly held that 

right of pecpies to self- 

(inasmuch as the latter safegua 

While many aspects of this co-or 

tions seem warranted. International law 

‘A State whose government represents the whole of the people or the peoples resident within 

its territory, on a basis of equality and without discrimination, and respects the principles {sic} 

of self-determination in its own internal arrangements, is entitled to the protection under 

international law of its territorial integrity.’ ($130) 

A right to secession proper may only arise when a racial group is forcibly refused 

equal access to government. If that is the case, the group has a legal licence to use force 

(with the consequence that third States are, among other things, legally authorized to 

grant assistance to the liberation movement that leads the racial group, while they are 

forbidden to assist the central government). In addition, the racial group, being 

entitled to external (besides internal) self-determination (see above 3.7.2) is entitled 

to secede, choosing to integrate, or merge with, another State or to set up an 

independent State.” 

This exception, clearly warranted by the harsh reaction that the world community 

had, even on the legal plane, to the extreme conditions of apartheid, has however 

never materialized. Apart from this exception, it can be safely contended that the 

international community still looks negatively upon secession, as is clearly shown by 

the 1970 UN Declaration on Friendly Relations and the attitude States generally take 

in international practice. 

19 . . ~ . 

A case in point is the conflict over the Falkland/Malvinas Islands (1982-3). In 1982, in the GA, 

Western countries, spearheaded by Britain, consistently argued that the crucial issue was whether or not the 

inhabitants of the Islands ought to exercise their right to self-determination. In contrast, Third World and 

socialist countries, following in the wake of Argentina, contended that the right to self-determination was 

mm cha owing to the historical circumstances of the occupation of the Islands by Britain, and that, 

t aca ae the principle of territorial integrity should be overriding. This was to the advantage of Argentina 

ys ic maintained that the Islands should be legally subject to its territorial jurisdiction because the 

gentines had been unlawfully evicted by the British in 1831. 
yur ; iil : 

mn ne a om of pov has rate Britain and Spain over the question of Gibraltar, Britain insisting 

e inhabitants of the Rock to self-determinati ing i poten enemies: ermination, Spain contending instead that the whole 

20 - - : - - 

“ Sides — this case there is therefore a right of secession deriving from the principle of self-determination 
peoples, when instead as a result of a civil war insurgents succeed in establishing a new international entity. 

they do so : ; 
po he aa as a result of the exercise of an international right, but only in consequence of factual 

ions, for they possessed no international legal right proper to secede. 
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4 
STATES AS THE PRIMARY 

SUBJECTS OF 
INTERNATIONAL LAW 

4.1 TRADITIONAL AND NEW SUBJECTS 

National systems encompass very many legal subjects: citizens, foreigners residing in 

the territory of the State, corporate bodies, and State institutions (if endowed with 

legal personality). Individuals are the primary subjects in national legal systems. In 

contrast, the legal subjects of the international community are relatively few. In add- 

ition, the fundamental or primary subjects are not individual, but States. They are 

entities which, besides controlling territory in a stable and permanent way, exercise 

the principal lawmaking and executive ‘functions’ proper of any legal order. All other 

subjects either exercise effective authority over territory for a limited period of time 

only, or have no territorial basis whatsoever. States, therefore, are the backbone of the 

community. They possess full legal capacity, that is, the ability to be vested with rights, 

powers, and obligations. Were they to disappear, the present international community 

would either fall apart or change radically. For historical reasons, there are at present 

about two hundred States, including a few mini-States. In principle, all States are 

equal. However, one particular class—a handful of States with strong economic and 

military systems—holds authority in the international community. 

There is another category of international subjects, namely insurgents, who come 

into being through their struggle against the State to which they belong. They are 

born from a wound in the body of a particular State, and are therefore not easily 

accepted by the international community unless they can prove able to exercise some 

of the sovereign rights typical of States. They assert themselves by force, and acquire 

international status proportionate to their power and authority. However, their 

existence is by definition provisional: they either win and turn into fully fledged States 

or are defeated and disappear. 

States and insurgents are ‘traditional’ subjects of the international community, 

in the sense that they have been the dramatis personae (the characters of the play) on 

the international scene since its inception. In the twentieth century, and increasingly 

after the Second World War, other poles of interest and activity have gained inter- 

national status. They are: international organizations, national liberation movements 

= 



- . IN 4 

SUBJECTS OF THE INTERNATIONAL 
COMMUNITY 

representative organization), and 
s of peoples possessed of a | gal | 

w’ subjects is a distinct feature of (Le. some categorie: 
ne 

individuals. The emergence of these relatively 

modern international iaw. 

Unlike States, all the other 

their inherent characteristics (e.g. lack of permanent, or at least stable a 

in the area of international rights and 

to put into effect their 

international subjects just mentioned, on account of 

uthority over a 

territory, etc.) possess a limited legal capacity | 

obligations. They also have a limited capacity to act, that is, 
ae ce their rights. 

rights and powers in judicial and other proceedings, or to enforce 8 

4.2 COMMENCEMENT OF THE EXISTENCE 

OF STATES 

As stated above, States are the primary subjects of the international community, just 

like the individuals in national legal systems. However, while individuals are normally 

“very numerous, States are few and profoundly different. This does not simplify 

"matters but rather complicates them in the world community. As the distinguished 

_ British political scientist, M. Wight, pointed out: 

“The smaller the numerical membership of a society, and the more various its members, the 

more difficult it is to make rules not unjust to extreme cases: this is one reason for the weakness 

of international law. As a reductio ad absurdum, imagine a society of four members: an ogre 

twenty feet high, flesh-eating, preferably human; an Englishman six feet high, speaking no, 

Japanese; a Japanese samurai, a military noble, speaking no English; and a Central African 

pygmy, early palaeolithic; and all on an island the size of Malta. This is a parable of what is 

called international society.”! 

-A further factor complicates matters. Generally municipal law lays down rules 
. establishing when an individual or a body acquires legal status or legal capacity— 
that is, when they become holders of rights and duties. To this effect, most national 
tegal systems provide that individuals become legal subjects at birth (or even on 
conception), although they may only exercise their rights and obligations when they 
come of age. As for entities (corporations, foundations, public agencies, etc.) 
domestic law usually specifies the requirements they must satisfy in order to be 
granted rights and duties. In short, municipal law normally includes special provi- 
sions on the ‘birth’ of juridical subjects. In a way, the application of such rules 
constitutes a kind of precondition to the operation of all other substantive and 
procedural norms. 

By contrast, there is no international legislation laying down detailed rules con- 
cerning the creation of States. Yet, on careful analysis, it is possible to infer from the 

' M. Wight, ed. B. Porter and G. Wight, International Theory— University Press, 1991), at 139. € Three Traditions (London: Leicester 
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body of customary international rules granting basic rights and duties to States that 
these rules presuppose certain general characteristics in the entities to which they 
address themselves (reliance upon customary, that is, general rules is necessary, for 
the international legal personality must operate towards all the other members of the 
international community). 

The rules under discussion usually require two elements. The first is a central 
structure capable of exercising effective control over a human community living in a 
given territory. The bodies endowed with supreme authority must in principle be 
quite distinct from, and independent of, any other State, that is to say, endowed with 

an original (not derivative) legal order. However, some forms of international inter- 

ference by other subjects have in the past been considered compatible with statehood 

(for instance, protectorates, where the protecting State—say France in relation to 

Morocco and Tunisia—was authorized to control the defence and foreign policy of 

the protected State). The second element needed is a territory which does not belong, 

or no longer belongs, to any other sovereign State, with a community whose members 

do not owe allegiance to other outside authorities. It must be emphasized here that 

territory is an essential element to this class of subjects. Territory may be large or 

small, but it is indispensable if an organized structure is to qualify as a State and an 

international subject. International law requires effective possession of, and control 

over, a territory. Only in exceptional circumstances does it allow corporate entities 

that have lost effective control over territory to survive as international entities for 

some time (this was the case of the so-called “Governments-in-exile’ created during 

the Second World War: they were hosted in Britain and represented countries occu- 

pied by Germany, namely Poland, Norway, the Netherlands, Belgium, Luxemburg, 

Yugoslavia, Greece). In those cases the ‘survival’ of the international subjects rests on a 

legal fiction—politically motivated—and is warranted by the hope of recovering con- 

trol over territory. Once this prospect vanishes, the other States discard this legal 

fiction. 7 

If these requirements are met, then all the rules governing international dealings 

become applicable. 

4.3 THE ROLE OF RECOGNITION 

It is clear that the norms referred to above do not lay down very specific criteria. They 

merely provide a general yardstick. It is, therefore, difficult to ascertain in practice 

whether a State fulfils the requisite conditions. A major factor proves of great 

help here: the attitude of existing States, as reflected in their recognition, or 

non-recognition, of the new entity. ; 

The act of recognition has no legal effect on the international personality of the 

entity: it does not confer rights, nor does it impose obligations on it. — damsins: 

chiefly in the past, have advocated the view that recognition entails ‘constitutive 
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States are concerned; thus the international personality would be split quite art- 

ficially, in defiance of reality. In fact, this theory is an outmoded survival from re 

nineteenth century, when, as I pointed out above (2.3.1), European Siates claimed the 

right to admit other States to, or exclude from, the ‘family of nations . | have already 

emphasized that even at that time such a right was questionable and that the policy 

was devoid of formal legitimization. . _ ~ 

At present, recognition of States has a threefold significance. First, it is politically 

important in that it testifies to the: will of the recognizing States to initiate inter- 

national interaction with the new State. Second, it is legally relevant for it proves that 

the recognizing States consider that in their view the new entity fulfils all the factual 

conditions considered necessary for becoming an international subject. 

In a case dealing with recognition of ‘a revolutionary government (Tinoco Concessions (GB 

v. Costa Rica)), in 1923 the sole arbitrator W. H. Taft made a pronouncement that might be 

extended to recognition of States. He stated that ‘the non-recognition by other nations of a 

government claiming to be a national [sic] personality, is usually appropriate evidence that 

it has not attained the independence and control entitling it by international law to be classed 

as such’ (RIAA, i, 381). —_ 

Of course this assessment is not binding on other States. It is, however, indicative of 

the attitude of States and can therefore prove useful in deciding whether the new entity 

may be regarded as an international legal subject. In a community lacking any central 

authority responsible for formally passing judgment on legally relevant situations, the 

attitude of single States acquires considerable weight as evidence for, or against, the 

existence of new legal subjects. Third, recognition is legally relevant in that, once 
granted, it bars the recognizing State from altering its position and claiming that the new 
entity lacks statehood. In other words, the granting of recognition creates an estoppel 
precluding the recognizing State from contesting the legal personality of the new State. 
(It is widely recognized that international law upholds the common law concept of 
estoppel, whereby a party is barred from alleging or denying a fact or claiming a right, to 
the detriment of another party entitled to rely upon such conduct in consequence of 
previous allegation, denial, or conduct, or admission by the former party.) 
In addition, recognition may have legal consequences when precipitately granted, 

particularly when the new entity results from secession from an existing State or from 
a civil war. Premature recognition, that is recognition accorded before the basic factual 
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conditions for statehood are met, May amount to unlawful inte rference in the internal 
affairs of the State concerned. 

According to some commentators,” the recognition of Croatia by the me 
Communities, Austria, and Switzerland on 15 January 1992 was premature, because Croatia 
only controlled one-third of its territory. The Arbitration Commission on ecole a its 
Opinion No. 5 of 11 January 1992, held that, subject to a reservation (the Croatian Coniiitueen 
did not incorporate some treaty provisions specified by the Arbitration Commission), Croatia 
met ‘the necesary conditions for its recognition by the Member States of the European Com- 
munity’ (in 4 EJIL (1993), at 76-7). 

mbers of the European 

State practice shows that over the years the factual conditions many States require for 
recognition have changed. In the past, it was sufficient for the new State to wield 
effective control over a human community and the territory where such community 
lived. In the 1930s some States began also to require that the new State must not 
contravene some fundamental standards of the international community (such as the 
ban on wars that were either in breach of international treaties or set off to aggress a 
foreign country). If these values had been disregarded, States withheld recognition, 
even if the new State was firmly in control of population and territory. More recently 
some States, chiefly of Western Europe, have begun also to require respect for human 
rights and the rights of minorities as well as respect for existing international frontiers, as 
further conditions for granting recognition.* 

? See e.g. R. Miillerson, International Law, Rights and Politics (London and New York: Routledge, 1994), at 
130; R. Rich, “Recognition of States: the Collapse of Yugoslavia and the Soviet Union’, 4 EJIL (1993), at 36-65. 

3 Following the break-up of the Soviet Union and the radical changes that occurred in eastern European 
countries, on 16 December 1991 the foreign ministers of the member States of the European Community 
adopted a Declaration on the “Guidelines on the Recognition of New States in eastern Europe and in the 
Soviet Union’ (in 4 EJIL (1993), at 74-7). In this Declaration they among other things required for the formal 

recognition of new States in eastern Europe: (1) respect for the UN Charter, the Helsinki Final Act, and the 

Charter of Paris, ‘especially with regard to the rule of law, democracy and human rights’; (2) guarantees 

_ for the rights of ethnic and national groups and minorities; (3) respect for the inviolability of all frontiers 
‘which can only be changed by peaceful means and by common agreement’; (4) acceptance of all relevant 

commitments with regard to disarmament and nuclear non-proliferation as well as security and regional 

stability; (5) commitment to settle by agreement, including where appropriate by recourse to arbitration, all 

questions concerning State succession and regional disputes. In addition, the Declaration stipulated that ‘the 

Community and its member States will not recognize entities which are the result of aggression’. 
- On the same day a ‘Declaration on Yugoslavia’ was issued which applied the same ‘Guidelines’ to the States 
resulting from the collapse of the former Yugoslavia. It added that if those new States applied for recognition, 

the application would be submitted to the Arbitration Commission (chaired by the French leading jurist 

Robert Badinter) for advice. In its Opinions Nos. 4 and 5, of 11 January 1992, (ibid., at 74-6) the Arbitration 

Commission held that Bosnia-Herzegovina and Croatia had not yet met all the necessary requirements 

_ (subsequently, when these requirements were regarded as fulfilled, recognition was granted by States). In 

Opinions Nos. 6 and 7, also issued on 11 January 1992, the Arbitration Commission held instead that 

_ Macedonia and Slovenia met the requirements at issue (ibid., at 77-80, 80-4). . sd Aa 

Furthermore, in its Opinion No. 10, of 4 July 1992, the Arbitration Commission stated the following: while 

_ fecognition is not a prerequisite for the foundation of a State and is purely declaratory in its impact, it is 

nonetheless a discretionary act that other States may perform when they choose and ina manner of their own 

_ choosing, subject only to compliance with the imperatives of general international law, and ain those 

prohibiting the use of force in dealings with other States or guaranteeing the rights of ethnic, religious or 

_ linguistic minorities’. (ibid., at 90). 
, 
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subsistence of the new entity). If this is the case, the new State ; 

into active relations with those States: no treaties are concluded, diplomats are 

not exchanged, the nationals of the new State are not allowed to enter the non- 

recognizing countries and vice versa. This does not, however, necessarily mean that 

the new entity is devoid of legal personality in relation to non-recognizing nations. 

General international rules such as those concerning the high seas, or respect for 

territorial and political sovereignty, etc. do apply to the relationships between the 

new State and all other members of the community. It follows that non-recognizing 

States are duty-bound to refrain from invading or occupying the new State or from 

jeopardizing its political independence. Also, they are not allowed to ‘subvert its 

domestic political system. Furthermore, they must respect its right to sail the high seas 

(in particular, no interference in the navigation of its warships is allowed). 

It should be added that extreme situations may exist where a State, although it 

exhibits at least the traditional requirements based on effectiveness, is still not 

recognized by the overwhelming majority of the members of the world community. 

This anomalous situation results from the clash of two conflicting principles: the old 

principle of effectiveness and the new principle of withholding legitimacy to facts and 

situations inconsistent with the general values of the present world community. 

The coexistence of these two principles (because the latter has not been capable of 

displacing the former) may give rise to the disconcerting situation of a State meeting 

all the conditions and showing all the trappings of statehood but deprived of 
international intercourse. 

New States are rarely successful in achieving 

period re) 

were granted independence by 

This actually happened in the case of Southern Rhodesia, from its Unilateral Declaration of 
Independence (UDI, 1965) to when its internal political system accepted majority rule (1980). 
By resolutions 216 and 217 of 12 and 20 November 1965 the UN SC had called upon all States 
‘not to recognize this illegal act’. Until 1980 all States (except for South Africa) withheld 
recognition on account of Southern Rhodesia’s racist policy. This general stand only meant that 
no other State (except for South Africa) was ready to enter into relations with Southern 
Rhodesia as long as it refused to change its domestic policies. Socially, Southern Rhodesia was 
regarded as an outcast, a pariah State. Legally speaking, other States looked upon Southern 
Rhodesia as a territory under British colonial administration. It did, nonetheless, 
autonomous rights and duties, although it was unable to make use of most of them. 

Taiwan (Formosa) is another case in point. Although it has all the hallmarks of a State, 
China’s claim that it is part of its territory and subject to its sovereignty prevents Taiwan from entertaining intercourse with all other States. 

possess 



STATES AS r Ss 20 AS PRIMARY SUBJECTS OR INTERNATIONAL LAW i? 

There have also been cases in which it was doubtful that a new State had actually been 
created, or pa a new entity had been set up but in gross breach of international rules 
and in addition other States did not consider it to be really independent of the Sata 
that had been instrumental in its establishment (with ee the consequence that the 
withheld recognition). q y 

This last instance occurred with regard to the ‘Turkish Republic of Northern Cyprus’, pro- 
claimed on 15 November 1983 and recognized by Turkey only. The UN SC, the Caratatinecaiti 
Heads of Government, and the Committee of Ministers of the Council of Europe considered 
the Declaration of independence ‘legally invalid’, required its ‘withdrawal’, and called upon all 
States ‘not to recognize any Cypriot State other than the Republic of Cyprus’ (see in particular 
SC res. 541 of 18 November 1983). 

4.4 CONTINUITY AND TERMINATION OF THE 
_ -EXISTENCE OF STATES 

How do changes in the life or existence of States affect their legal personality? A 
revolutionary change in the government does not have any major impact on this 
personality. The principal problem that may arise in the case of revolutionary change 
following a civil war is whether acts performed by a government are binding upon a 
State if that government is succeeded by another one. In Tinoco Concessions (GB 
v. Costa Rica) the arbitrator Taft satisfactorily clarified the matter in 1923. 

In 1917, Tinoco, a political leader, overthrew the government of Costa Rica and proclaimed a 

new constitution. In 1919 the Tinoco Government was toppled and the old authorities 

reinstated. In 1922 the government passed legislation quashing all the rights Tinoco had 

granted by contract to a number of British companies. The arbitrator held that, as Tinoco ‘was 

in actual and peaceable administration without resistance or conflict or contest by anyone until 

a few months beforé the time when he retired and resigned’ (RIAA, i, at 379), those contracts 

were binding on Costa Rica. 

In short, revolutionary or extra-constitutional changes in the government do not 

have any bearing on the identity of a State and consequently States are bound by 

international acts performed by previous governments. 

In contrast, changes in the territory of a State may affect its legal personality. This 

happens when a State becomes extinct as a result of its break-up (dismemberment), or 

of its merger with one or more States (in which case all the merging States become 

extinct and at the same time give birth to a new legal subject), or when a State 

incorporates another one which, as a consequence, becomes extinct. In contrast, in 

case of secession of a part of the State’s population and territory, the State continues to 

exist as a legal subject, but the seceding part may acquire international statehood. 

Whenever on a territory a State replaces another one, the problem arises of whether 

there is a State succession, namely whether the rights and obligations of the former 
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and Lithuania in 1991), the break-up of the Soviet Union in 1991, of Yugosla ; 

Czechoslovakia in 1992. 

The question is far from academic, 

the United Arab Republic in 1958 (whic 

This matter is regulated by a number of customary rules, to some extent codified 

in two treaties: the 1978 Vienna Convention on Succession of States in respect of 

Treaties, and the 1983 Vienna Convention on Succession of States in respect of State 

property, Archives and Debts (the latter is not yet in force). 

Let us first consider the question of succession to treaties. In short, under customary 

law a distinction must be made between various categories of treaties. The first are the 

so-called localized treaties, which impose obligations and confer rights with regard to 

specific territories (for instance, regulate frontier matters, lay down a right of transit 

over certain specific areas, demilitarize a territory, establish fishing rights in certain 

waters or rights of navigation in specific rivers, etc.). Since these treaties attach to a 

specific territory, for the sake of international stability they are not affected by the 

mere fact of State succession; in other words, those treaties bind the new entity (see 

the 1978 Vienna Convention, Art. 12). 

With regard to non-localized treaties customary law, as codified in the 1978 Vienna 

Convention, provides for a differentiated legal regime. For “newly independent States’ 

(namely successor States ‘the territory of which immediately before the date of the 

succession of States was a dependent territory for the international relations of which 

the predecessor State was responsible’, 1978 Vienna Convention, Art. 2.1), the ‘clean 

slate’ principle applies, namely the principle whereby the new States are not bound by 

ihe treaties in force for the territory at the date of succession. This ‘anti-colonialist’ 
approach has been clearly dictated by the necessity to take into account the legal 
condition and the specific needs of States resulting from the decolonization process. 

By contrast, with regard to other States, the need to ensure international stability 
has pushed to uphold the principle of continuity, whereby normally treaties binding 
on the predecessor State also apply to the successor State (see the 1978 Vienna 
Convention, Articles 34 and 35, which however do not correspond to customary law, 
that is instead based on the ‘clean slate’ rule, subject to the exception of localized 
treaties). 

For a particular category of treaties, namely those on human rights, it would seem 
that a general rule has gradually evolved whereby the successor State (whether or not 
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it belongs to the eaareety of ‘newly independent States’) must respect them. The 

gationale for this rule is that human rights treaties are intended to protect and benefit 

individuals sian the central authorities; hence, whatever the nature, character, and 

political allegiance of these authorities, what matters is that individuals should con- 

pinue to be protected even after a change in sovereignty over a particular territory. In 

addition, human rights are now considered so essential that it would be inconsistent 

with the whole thrust of the present world community to discontinue protecting 

them only because one State has replaced 
another in operating as the governing entity 

responsible for the international relations of a particular territory." 

The question of succession also arises with regard to: (i) State assets and debts; 

(ii) State archives; (iii) membership of international organizations. It would seem that 

the content of the customary rules regulating these matters is still uncertain. 

As for State property, the definition of what belongs to a State must be drawn from 

the relevant national law applicable at the moment of succession, as is laid down in 

Article 8 of the Vienna Convention of 1983 and was restated by the Arbitration 

Commission on Yugoslavia in its Opinion no. 14 on State Succession (at 732). Once it 

has been established whether the assets are public, it may normally be held that the 

State that wields control over the territory where the assets are located succeeds the 

previous territorial State with regard to ownership. The same holds true for State 

archives. 
mas TS is 

The question of succession with regard to public debts (that is, debts owed by the 

State) is more difficult, also because State practice is rather confusing. Under Article 

40 of the 1983 Vienna Conventio
n, when a State breaks up and 

new entities come into 

being, unless they otherwise agree the State debt of the pred
ecessor State passes to the 

successor States ‘in an equitable proportion’. 
nk. 

With regard to membership in international organizations,
 it is rational to believe 

that, if two member States merge thereby creating a new State, 
this State should apply 

for admission to the Organization. However, in UN practice, no admission has been 

required (this happened in 1958, when Egypt and Syria merged to form the United 

Arab Republic, and in 1990, when North Yemen and South Yemen merged). Further- 

more, if a member State breaks up into two 
or more States, all of them must apply for

 

membership (this happened in 1992-3, after the dissolution of Yugoslavia and the 

birth of six Yugoslav Republics; five were admitted immediately thereafter while the 

Federal Republic of Yugoslavia (Serbia and Montenegro) applied for, and gained, 

membership in 2000). An exception may be admitted for the one component that 

4 In 1997 the UN Human Rights Committee stated in its General Comment
 No. 26 that ‘once the pe

ople 

are accorded the protection of the rights under the Covenant, such protection devolves with territory 

notwithstanding change in government of the State party, including 

dismemberment in more than one State or State succession or any subsequent action of the State party 

designed to divest them of the rights guaranteed by the Covenant’. Human Rights Committee, General 

Comment 26 (61), UN Doc. A/53/40, Annex
 VII, 8 December 1997, para. eta als

o http://www1.umn.e
du/ 

humanrts/gencomm
/hrcom26.htm. 

On this matter see M.T. Kamminga, 
State Succession 

in Respect of 

Human Rights Treaties’, 7 EJIL (1996), at 469 ff., B. Simma, “From Bilateralism to Community Interest in 

International Law’, 250 HR (1994-VI), at 354-8. 

and continues to belong to them, 
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may successfully claim to be a continuation of the old State, as far as membership is 
concerned (this happened in 1990, when the Soviet Union broke up, and all newly 
born republics had to apply for admission, except for the Russian Federation which 
was considered a continuation of the Soviet Union, and Byelorussia and Ukraine 
which were already members of the UN in their own right). If a new State-like entity comes into being as a result of secession from a member State, it too must apply for 
membership. 



~ 
THE SPATIAL DIMENSION 

OF STATE ACTIVITIES 

9.1 GENERAL 

Most activities performed by the primary subjects of the world community, States, 
take place within a geographic area. Territory is crucial not only to the very existence 
of States (a State without a territorial basis, however tiny it may be, is inconceivable). 

Territory also constitutes the dimension within which States deploy their major . 
activities. | 

In traditional international law the physical dimension of State activity was regu- 
lated in fairly simple terms. The earth, portions of the sea, and the air were divided up 

into areas subject to the sovereign authority of States. Also the general principles - 

regulating the carving up of areas among sovereign States were relatively simple. First, _ 

whoever possessed a territory and exercised actual control over it acquired a legal title. 

Second, for areas subject to no one (terrae nullius) mere discovery on the principle 

‘first come, first served’ rapidly became insufficient. Actual display of sovereignty, 

coupled with the intent to wield authority, has been needed since the Berlin Congo _ 

Conference of 1884-1885. On the strength of these elementary principles the land on - 

the whole planet gradually became subject to the rule of one or other sovereign State. 

In addition to land, a small portion of sea around land, the so-called territorial waters, 

was also subject to State sovereignty. The air above each territory up to the stars: 

(usque ad sidera) was considered subject to the sovereignty of the territorial State; of 

course, this stipulation was only theoretical in nature, for States did not possess any 

means of exercising de facto control over the airspace above their land. 

Clearly, this distribution of space among members of the world community was 

inspired by aggressive individualism and a laissez-faire attitude: whoever had the 

physical means of acquiring and effectively controlling a portion of territory on land 

was legitimized to claim sovereign rights over it. As a consequence, the more power- 

ful—militarily and economically—a State, the greater was its chance of acquiring a 

bigger territory. 

The only exception to this partition was the high seas, which—since the seven 

teenth century—were subject to the principle that they were a thing belonging to 

everybody (res communis omnium): every State could sail its ships or use the high seas 

resources as it pleased, as long as it did not hamper their free use by other States. 
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After the Second World War new technology and research made it possible to find 

out that the seabed off the coast of States and an area called the continental shelf 

contained important resources. In addition, advances in shipping rendered it possible 

to exploit fishing resources on the high seas. It was expected that mineral resources 

would be found on the ocean floor. The world community faced a choice: (i) to allow 
each and every State freely to appropriate or at least exclusively exploit the resources 
within its reach, on the individualistic principle of free competition; or (ii) to act on a 
community-oriented principle, whereby resources beyond the territorial waters of 
each State should be commonly exploited and shared, or at least should be used by 
the more industrialized and powerful States in such a manner as to take into account 
also the needs of the less. advantaged States. States immediately opted for the first 
alternative. The whole developmient of the law of the sea was thus dictated by State 
sovereignty, nationalism, and a laissez-faire attitude. In the scramble for economic, 
scientific, or military control over the new resources, almost all new notions were 
inspired by self-interest and geared to competition. The only area where developing 
countries managed to get the adoption of new concepts was the ocean floor and the 
subsoil thereof, beyond the limits of national jurisdiction. With respect to this area 
they launched the notion of ‘common heritage of mankind’; they propounded the 
view that the mineral resources of this area should be exploited in such a way as to 
take into consideration the needs of poor countries. However, as we shall see (5.4), the concept proved unworkable and, to a large extent, was watered down. 

Thus, in the whole area of the law of the sea a nationalist, self-centred approach has displaced community interests and any idea of solidarity or joint utilization of resources. As we shall see (5.6), some headway was instead made in the legal regulation of outer space, a portion of air that is above the airspace normally used by aircraft, although it has never been delimited (it is conventionally and roughly considered to be beyond 90-100 miles; see 5.6). Probably the status of modern tech- nology, which did not yet allow the application of sovereignty-oriented notions to this area, accounts for this relative Progress in lawmaking. 

5.2 TERRITORY 
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of the Antarctic region, claims to territorial sovereignty by some adjacent and other 

States—Argentina, Australia, Chile, France, New Zealand, Norway, and the UK— 

based on discovery or symbolic annexation or the doctrine of contiguity called 

the ‘sector principle’, are suspended by treaty.) Today there consequently exists an 

absolute nexus between territory and sovereignty. In 1928, in his celebrated judgment 

in Island of Palmas, Max Huber held that ‘sovereignty in relation to a portion of the 

surface of the globe is the legal condition necessary for the inclusion of such portion 

in the territory of any particular State’ (at 838). 

States are entitled to exercise over their territories all those powers inherent in their 

sovereignty (see 3.2.2). Such powers are subject to the limitations outlined below 

(Chapter 6). 

5.2.1 ACQUISITION OF TERRITORY 

Traditionally the principal modes of acquiring territory were: (i) occupation of land 

belonging to no one (as stated above, occupation must be effective and accompanied 

by the intent to appropriate the territory); (ii) cession by treaty, followed by the 

effective peaceful transfer of territory; (iii) conquest (occupation following resort to 

armed violence); and (iv) accretion (a physical process whereby new land is formed 

close to existing land, for example a new island in a river mouth or the formation of 

dry land as a result of the change of flow of a river; 
normally the new land is held to be 

under the sovereignty of the State within whose 
territory it has come into being). 

At present the first mode has lost importance, for the reason set out before, and the 

third is no longer admissible, as ‘no territorial acquisition resulting from the threat or 

use of force shall be recognized as legal’ (Declaration on Friendly Relations, of 1970, 

codifying a new principle of international law) (see 3.4(5)). 

5.2.2 DELIMITATION OF BOUNDARIES: THE 

UTI POSSIDETIS DOCTRINE 

Towards the beginning of the nineteenth century a practice developed in Spanish 

America whereby, on the accession of the various former colonies of Spain to 

independence, their boundaries followed the former colonial frontiers (‘you will have 

sovereignty over those territories you possess as of law’: uti possidetis jure). This sound 

practice, aimed at averting endless territorial claims and clashes, took 
shape in a host 

of bilateral treaties, as well as the national constitutions of some newly independent 

Latin American countries. It is not clear whether the practice turned into a customary 

rule of international law endowed with a regional scope, OF remained a simple 

practice devoid of any binding 
force, or rather crystallized into a general principle of 

law, as two Latin American judges of the ICJ (Armand-Ugon
 and Moreno Quintana) 

held in 1959 in Sovereignty over Certain Frontier Land (at 240, 255). 

The wave of decolonization in Africa, which started in the 1950s and continued 

until 1963, posed the crucial problem of the borders of the new independent 
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The Arbitration Commission established by the Conference on Yugoslavia, in _ 

Opinion No. 2, of 1992, relating to Croatia and Bosnia-Herzegovina, applied t e 

doctrine as having a universal and not only a regional purport. The Arbitration 

Commission, called upon to pronounce on whether ‘the Serbian population in 

Croatia and Bosnia-Herzegovina, as one of the constituent peoples of Yugoslavia, have 

the right to self-determination’, stated that ‘whatever the circumstances, the right to 

self-determination must not involve changes to existing frontier[s] at the time of 

independence (uti possidetis juris) except where the States concerned agree otherwise’ 

(3 EJIL (1992), at 183-4). sass . 

5.3 SEA 

In recent times the sea has gradually been divided up into sections or areas, each with 

a different legal status and consequently involving different rights and powers of 

States. This whole matter is regulated by the 1982 Convention on the Law of the Sea, 

which entered into force in 1994, largely replacing various ‘codification conventions 

of 1958. ie 

5.3.1 TERRITORIAL SEA 

The territorial sea of States consists of the waters surrounding a State’s territory and 
including its bays, gulfs, and straits. 

It has long been the subject of extensive dispute as to its width. In the past the 
principle was often advocated that the breadth of that belt was the same as the 
effective range of shore artillery, namely three nautical miles. However, probably on 
account of the development of more powerful guns, many States claimed a broader 
area. At present the question is settled by the 1982 Convention on the Law of the Sea, 
Article 3 of which provides that States have the right to establish the breadth of their 
territorial sea up to a limit not exceeding 12 nautical miles from the baselines. 

The question of from where to measure the width of the territorial sea, that is, of how 
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to define baselines, has been somewhat controversial in the past. It is now regulated 
_ by Article > of the Law of the Sea Convention, which reflects a peer eee as 

this provision ‘the normal baseline for measuring the breadth of the coigitvcial sea 1s 
the low-water line along the coast as marked on large-scale charts officially recognized 
by the coastal State’. This general principle of the ‘low-w 
derogated from in the case of States whose coast is deeply 
there is a fringe of islands along the co 

ater line’ is however 

indented and cut into, or if 
. ast in its immediate vicinity. For such States 

Article 7.1 of the same Convention provides, partly in keeping with, partly developing, 
customary international law, that ‘the method of straight baselines joining appro- 
priate points may be employed in drawing the baseline from which the breadth of the 
territorial sea is measured’. Some general criteria for the drawing of straight baselines 
are laid down in the same provision: (i) one ‘must not depart to any appreciable 
extent from the general direction of the coast’; (ii) ‘the sea areas lying within the lines 
must be sufficiently closely linked to the land domain to be subject to the regime of 
internal waters’; (ili) “account must be taken . . . of economic interests peculiar to the 
region concerned’; (iv) the system in question ‘may not be applied by a State in such 

a manner as to cut off the territorial sea of another State from the high seas or an 

exclusive economic zone’. 

Within the territorial sea (plus its airspace, seabed, and subsoil) the coastal State 

enjoys full sovereignty, subject to the right of innocent passage of foreign merchants’ 

ships and warships (however, for submarines it is required that they must navigate © 

on the surface and show their flag). This right entails that foreign ships may pass 

through the territorial waters if their passage is not prejudicial to ‘the peace, good 

order or security of the coastal State’ (Article 14.4 of the 1958 Convention on the 

Territorial Sea and Contiguous Zone). Of course major Powers have always insisted 

on this right and tend to favour a broadening of the notion; they in particular 

contend that no prior notification or authorization is required. In contrast, lesser 

States have for long maintained that prior notification and authorization are 

needed for warships (currently some forty States insist on this requirement). It 

would seem that the 1982 Convention strikes a relatively satisfactory balance 

between these conflicting demands. The passage is ‘innocent if, for example, foreign 

ships do not engage in threat or use of force, spying, propaganda, breach of 

customs, fiscal, immigration, or sanitary regulations, interference with coastal 

communications, serious and wilful pollution, etc., and as long as they comply with 

the laws and regulations enacted by the coastal State, notably in the area of transport, 

fishing, and navigation. Thus, if a foreign fishing vessel breaches the legislation of 

‘the coastal State on fishing in the territorial waters, passage may not be held to be 

‘innocent’. 
__ It is not absolutely clear whether the determination of the ‘innocent’ nature of the 

passage exclusively falls to the coastal State. In 1949, in Corfu Channel (at 30-1) the 

Id held that the assessment may be objective and the opinion of the coastal State is 

“not decisive (for instance, the violation of local laws by the foreign ship is not in itself 

sufficient to prove that the coastal State has suffered a prejudice). 
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5.3.2 INTERNAL WATERS 

Unlike the territorial sea, internal waters (comprising not only rivers and oe: a 
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coastal State consents to such ingress and subject to the restrictions tha may 

impose. Exceptions to the unfettered right of the coastal State are: (i) cases of seal 

and (ii) cases where ‘the establishment of a straight baseline in accordance with the 

method set forth in Article 7 [referred to above] has the effect of enclosing as internal 

waters areas which had not previously been considered as such’ (Article 8.2 of the 

1982 Convention); in the latter case the foreign ship enjoys the right of innocent 

passage. bese 

Foreign ships allowed to enter internal waters are subject to the legislation of the 

coastal State. Offences committed on board the foreign ships in a port of the coastal 

State are normally subject to the criminal jurisdiction of the flag State, unless such 

offences infringe customs legislation or disrupt the peace of the port, or the captain of 

the foreign vessel requests intervention of the coastal State’s enforcement authorities. 

Incidents occurring in the foreign port or offences perpetrated there are subject to the 

jurisdiction of the coastal State. 

XI BAYS 

A particular problem may be posed by States having bays, defined in Article 10.2 of 
the 1982 Convention as: 

‘a well-marked indentation whose penetration is in such proportion to the width of its mouth 
as to contain land-locked waters and constitute more than a mere curvature of the coast. An 
indentation shall not however be regarded as a bay unless its area is as large as, or larger than, 
that of the semi-circle whose diameter is a line drawn across the mouth of that indentation.’ 

For these bays, under Article 10.4 and 10.5, if the distance between the low-water 
marks of the natural entrance points of the bay does not exceed 24 nautical miles, ‘a 
closing line may be drawn between these two low-water marks, and the waters 
enclosed thereby shall be considered as internal waters’. If the bay’s entrance exceeds 
24 nautical miles, ‘a straight baseline of 24 nautical miles shall be drawn within the 
bay in such a manner as to enclose the maximum area of water that is possible with a line of that length’. 

Particular problems arise when the coasts of bays belong to more States. According to the ICJ in the Land, Island and Maritime Frontier Dispute there may exist 
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‘nluri-State bays’ where the co 
p y coast may belong to more States and yet it is possible to 

| draw a closing line (at 351, §395). 

‘Historic bays’ are indentations claimed by the co 
waters, hence submitted to its sovereignty, by virtue of a customary title based on 
consistent legal claims by that State, not Opposed or in any case acquiesced in by other 
States. The ICJ has upheld the notion in 1951 in Norwegian Fisheries (at erp in 
1992 in the Land, Island and Maritime Frontier Biistaste (at 601-2). Nevertheless 
although the notion is clear (in 1917 the Central-American Court of Justice held a 
Salvador v. Nicaragua (at 674-730) that Fonseca Bay, straddling Salvador, Honduras, 
and Nicaragua, was a historic bay), so far claims by some coastal States to such bays 
have not been settled. One may mention, for instance, the Canadian claims to the 
Hudson bay,’ or by Libya to the Gulf of Sirte (Sidra), which is about 300 miles broad.2 
Other bays over which States have put forward claims include: the Granville Bay (in 
France, between Normandy and Brittany),> Shark Bay (in Australia),* Bangkok bay 
(in Thailand).° 

astai State as part of its internal 

5.3.4 THE CONTIGUOUS ZONE 

The contiguous zone goes beyond the territorial sea and can extend to up to 24 

nautical miles from the baselines. This zone has been agreed upon by States to enable 

the coastal State to prevent persons who commit offences in the territorial waters 

from evading apprehension by the coastal authorities by simply moving into the high 

seas. In this zone the coastal State may prevent and punish infringements of its 

customs, fiscal, immigration, or sanitary regulations committed within its territory or 

its territorial sea (the 1982 Convention, Article 33). This right of the coastal State 

implies that it can both prevent ships from entering its territorial waters if they are 

suspected of engaging in prohibited activities, and arrest vessels that have already 

perpetrated offences in its territorial waters. 

5.3.5 THE EXCLUSIVE ECONOMIC ZONE 

The exclusive economic zone has been gradually established in recent years following 

the discovery of important fishing and mineral resources off the coast of many States. 

It is an area beyond and adjacent to the territorial sea, that may extend up to 200 miles 

1 See a Canadian statement of 1957 (in Canada, House of Commons Debates, 1957-8, 14 November 1957, at 

1163). See also 4 CYIL (1966), 282, and ibid., 12 (1974), at 278. 

2 See the Libyan statement of 1973 in UN Legislative Series, National Legislation an 

Law of the Sea, ST/LEG/SER.B/18, at 26-7. 

3 See the French note of 1928 in League of Nations doc. C. 

4 See the statement of the Australian Government of 1967, 

and Treaties Relating to the Law of the Sea, ST/LEG/SER.B/15, at 46. 

5 See the statement made in 1959 by the Government of Thaila 

Legislation and Treaties Relating to the Law of the Sea, ST/LEG/SER.B/16, 
at 34. 
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(from the baselines from which the breadth of the territor ial sea is measured). In this 

area, the coastal State enjoys sovereign rights in some specific meatier’, oe 
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natural resources. In addition, it has ‘jurisdiction’ over artificial islands, insta , ions 

and infrastructures, marine scientific research, and the protection and preservation of 

the marine environment. As a consequence of its rights over the zone, the coastal State 

has broad legislative powers relating to such zone. Under Article 62.4 of the 1982 

Convention, it may issue laws and regulations, which must however be consistent with 

the provisions on the zone contained in the Convention, on a wide range of matters, 

such as: (i) licensing of fishermen, fishing vessels, and equipment, including payment 

of fees; (ii) determining the species which may be caught, and fixing quotas of catch; 

(iii) regulating seasons and areas of fishing as well as the types, sizes, and amount of 

gear; (iv) fixing the age and size of fish and other species that may be caught; (v) 

requiring, under the authorization and control of the coastal State, the conduct of 

specified fisheries research programmes and regulating their conduct; (vi) enforce- 

ment procedures, and so on. It is notable that in 1986 a French-Canadian arbitral 

tribunal held in Franco-Canadian Fisheries Arbitration (at 713-86) that a ship engaged 

in fish processing in the exclusive economic zone was not subject to the jurisdiction of 

the coastal State, for fish processing did not come within the purview of the matters 

over which that State had jurisdiction. . 

The coastal State also has extensive powers of enforcement. Under Article 73.1 of 

the 1982 Convention it may: ‘take such measures, including boarding, inspection, 

arrest and judicial proceedings, as may be necessary to ensure compliance with the 

laws and regulations adopted by it in conformity with [the] Convention’. In 

1997 Guinea arrested in its zone the Saiga, a vessel belonging to St Vincent and the 

Grenadines, claiming that it had the right to do so because the ship had been supply- 

ing gas oil to other fishing vessels, thus avoiding paying customs duties. The Inter- 

national Tribunal for the Law of the Sea, in The M/V ‘Saiga’ (No. 2) case held that, 

in the area under consideration, ‘the coastal State has jurisdiction to apply customs 
law and regulations in respect of artificial islands, installations and structures (Article 
60 para. 2). In the view of the Tribunal the Convention does not empower a coastal 
State to apply its customs law in respect of any other parts of the exclusive economic 
zone’ (§127). It therefore held Guinea to be in breach of the Convention. The Tribunal 
also held that Guinea’s use of force in stopping and arresting the Saiga was excessive. 
In the Tribunal’s view, 

‘Although the Convention does not contain express provisions on the use of force in the arrest 

of ships, international law, which is applicable by virtue of Article 293 of the Conventidn 

requires that the use of force must be avoided as far as possible and, where force is unsvoldidlal 
it must not go beyond what is reasonable and necessary in the circumstances. Considerations of 
humanity must apply in the law of the sea, as they do in other areas of international law’. (§155) 

The Tribunal then p ted that 

The normal practice used to stop a ship at sea is first to give an auditory or visual signal to stop ’ 



SPATIAL DIMENSION OF STATE ACTIVITIES 89 

using internationally recognized signals. Where this does not succeed, a variety of actions may 

be taken, including the firing of shots across the bows of the ship. It is only after the appropriate 

actions fail that the pursuing vessel may, as a last resort, use force. Even then, appropriate 

warning must be issued to the ship and all efforts should be made to ensure that life is not 

endangered’. ($156) 

In this zone the coastal State may not prevent other States from exercising their 

right of navigation and overflight, as well as the right to lay cables and pipelines. 

5.3.6 THE CONTINENTAL SHELF 

The discovery in the 1930s of oil and gas in the seabed and subsoil of the coast of 

many States beyond the territorial sea led many States, spearheaded by the USA (the 

Truman proclamation goes back to 1945)° to claim exclusive rights of exploitation 

over an area that previously had been part of the high seas, hence free for anybody. 

Thus in a matter of a few years a customary rule evolved that was then codified first in 

the Geneva Convention of 1958 on the Continental Shelf and then reaffirmed in the 

1982 Convention. 

While the areas discussed so far embrace sea waters and their resources, the 

continental shelf is part of underwater land. The shelf is the natural prolongation 

of a coastal State’s land territory into the sea, before it falls away into the ocean- 

depths. Normally the shelf is covered with relatively shallow water (between 150 and 

200 metres). Its length varies depending on the geology of the coast. For instance, off 

the US western coast it is not broader than five miles, while off the coast of other 

States it is very wide. Under Article 76.1 of the 1982 Convention the outer limit of the 

continental shelf is set out as follows: 
> 

‘The continental shelf of a coastal State comprises the seabed and subsoil of the submarine 

areas that extend beyond its territorial sea throughout the natural prolongation of its land 

territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from 

the baselines from which the breadth of the territorial sea is measured where the outer edge of 

[the] continental margin does not extend up to that distance.’ 

The coastal State has, again, sovereign rights limited to certain specific activities: 

exploration and exploitation of the natural resources of the shelf (essentially: oil and 

fishing resources). As the ICJ put it in North Sea Continental Shelf, 

‘the rights of the coastal State [in respect of the continental shelf] ... exist ipso facto and 

ab initio, by virtue of its sovereignty over the land, and as an extension of it in an exercise 

_ of sovereign rights for the purpose of exploring the seabed and exploiting its natural resources. 

In short, there is here an inherent right’. ($19) 

In addition, under Article 80 of the 1982 Convention, the coastal State may 

construct and maintain installations for exploration of the shelf and establish safety 

: . 45 i line: http://www. 

© The text of the Presidential Proclamation no. 2667, of 28 September 1945 is ontin P 

£ oceanlaw.net/texts/truman1|.htm. 
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States has given rise to many disputes. Under Article 6 of the 1958 Convention sm? 

Continental Shelf, in the absence of agreement between the States concemne , the 

boundary must be determined “by application of the principle of ae 

the nearest points of the baselines from which the breadth of the territorial sea of eac 

State is measured’. The principle of equidistance could however lead to inequitable 

solutions, as became evident in the North Sea Continental Shelf cases (between the 

Federal Republic of Germany on the one side and the Netherlands and Denmark, on 

the other) brought before the ICJ. The Court held that the principle at issue was not 

enshrined in customary law; in its view the relevant general rule prescribed that the 

delimitation was to be effected ‘by agreement in accordance with equitable principles’ 

(at 53). This view was repeated by the same Court in Tunisia v. Libya Continental 

Shelf (at 18 et seq.), in Gulf of Maine (at 246 et seq.), in Libya v. Malta Continental 

Shelf (13 et seq.), and in Jan Mayen (Denmark v. Norway) (at 37 et. seq.)- br 

5.3.7 THE HIGH SEAS 

Beyond the contiguous zone, and subject to what has been said above with regard to 

the exclusive economic zone, the waters belong to the high seas. They are free for 

every State, being a good available to all of them (res communis omnium). Each State 

enjoys freedom of navigation and overflight, of laying submarine cables and pipelines, 

fishing, scientific research, construction of artificial islands and other installations 

(provided they are permitted by international rules). lees 

Each State has exclusive jurisdiction over its own ships. Under ‘customary inter- 

national law, as codified in Article 110 of the 1982 Convention, exceptionally, a State, 
through its warships or public vessels vested with enforcement functions (for instance, 
coastal guard vessels), may exercise jurisdiction over foreign ships in the following cases: 

(1) It may approach, board, and visit foreign merchant ships to ascertain their 
nationality, or to establish whether they engage in (a) piracy, or (b) slave trading, or 
(c) unauthorized broadcasting, or whether (d) the ship is without nationality,’ 
or whether (e) though flying a foreign flag or refusing to show its flag, the ship is in 

: In this respect, one should mention a decision rendered in 2001 by an Italian court in Pamuk and others. 
Italian custom officers had arrested on the high seas a flagless vessel transporting illegal immigrants who had been transferred, on the high seas, to another vessel directed to the Italian Sap coast and had subsequently entered the Italian territorial waters. The Court held that the arrest and visit of the ship on the high “me se lawful 
for it was in keeping with Article 110 of the 1982 Convention: not only was the ship flagless, but its transfer of 
pan immigrants me another ship had been monitored by Italian planes and a helicopter; the Italian customs 
authorities were therefore «git in suspecting illegal conduct, consisti ; 

r stin iieiitechaill 
foreigners into Italy (at 1156—7). & of the unlawful immigration of 
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reality of the same nationality as the warship. However, if the suspicions about the 
nature of the activity in which the ship is engaging or its nationality prove to be 
unfounded, and provided that ‘the ship boarded has not committed any act justifying’ 
those suspicions, the State that has proceeded to board and visit the ship shall 
compensate the foreign ship ‘for any loss or damage that may have been sustained’ 
(Article 110.3). 

(2) It may arrest and seize any ship (a merchant vessel or a warship no longer under 
the control of the flag State) engaging in piracy or slave trading, and bring to trial the 
persons practising such activities. 

(3) It may pursue and seize a ship suspected of infringing its laws in its internal 
waters, territorial sea, or contiguous zone, or its laws relating to the exclusive eco- 
nomic zone or continental shelf. This right of ‘hot pursuit’ (regulated by Article 111 
of the Law of the Sea Convention) must be initiated in one of these areas and may 
be exercised on the high seas; it must be uninterrupted, but shall cease as soon as 
the pursued ship is in the territorial waters of its own State or of a third State (in The 
M/V ‘Saiga’ (No. 2)-case, the International Tribunal for the Law of the Sea held 
that the various conditions for the exercise of the right of hot pursuit set forth in 
Article 111 ‘are cumulative; each of them must be satisfied for the pursuit to be 
legitimate under the Convention’, $146). 

Except for the above cases, a State may not arrest in international waters ships flying 
the flag of other States. Furthermore, in undertaking law enforcement operations 
at sea, States may only use the degree of force that is ‘reasonable and necessary in 
the circumstances’ (The M/V ‘Saiga’ (No. 2) case, §155), and subject to the practical 
procedures convincingly set out by the Tribunal in that case (see above 5.3.5). 

A recent case illustrating the importance of the legal regime of the high seas is the Spanish- 

Canadian dispute over: the interception of a Spanish vessel by Canadian authorities. On 

5 March 1995 Canadian Government vessels intercepted and boarded in international waters 

(some 245 miles. from the Canadian coast) a Spanish fishing vessel, the Estai. The vessel was 

seized and its master arrested on charges of violations of the Canadian Coastal Fisheries 

Protection Act and its implementing legislation. In particular the Spaniards were charged with 

illegal fishing for Greenland halibut. Part of the ship’s catch was confiscated; the members of 

the crew were released immediately; the master was released following the payment of bail; the 

vessel was released following the posting of a bond. The same day that the Estai was boarded 

Spain sent two Notes Verbales to Canada protesting at the ‘flagrant violation of international 

law (in ICJ, Reports 1998, at 443). On 10 March it sent another Note Verbale asserting that 

Canada had breached ‘the universally accepted norm of customary international law codified in 

Article 92 and articles to the same effect of the 1982 Convention on the law of the Sea’ (ibid.). 

Also on 10 March the European Community and its member States sent a Note Verbale to 

Canada, which stated among other things that “The arrest of a vessel in international waters by 

a State other than the State of which the vessel is flying the flag and under whose jurisdiction 

it falls, is an illegal act under both the NAFO { Northwest Atlantic Fisheries Organization] 

Convention, and cannot be justified by any means. With this action Canada is not only 
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Community and its member States demand that Canada immediately re aie : " a 
" . as sels e fla ; any damages caused, cease and desist from its harassment of vessels flying g 

munity Member States and immediately repeal the legislation under which it barb nm 

such unilateral action’ (ibid., at 444, §21; see also 71 BYIL (2000), 602-3). Cans a rep ver 

‘the arrest of the Estai was necessary in order to put a stop to the overfishing of oe 

halibut by Spanish fishermen’ (ibid., at 443, $20). In April the proceedings against t ‘ stai 

and its master were discontinued by order of the Canadian Attorney-General, the bon was 

discharged, and the bail was repaid with interest; subsequently the confiscated portion of the 
catch was returned. Nevertheless Spain brought the dispute to the ICJ, asking the Court to hold 
that the Canadian legislation on the matter at issue was not opposable to Spain, and that 
Canada had breached international law and must pay reparation as well as refrain from future 
violations of international law. The Court, however, held in 1998 that it lacked jurisdiction 
to adjudicate upon the dispute, for the dispute came within the terms of . reservation ” 
the Court’s jurisdiction contained in a Canadian Declaration of 1994 accepting the Court’s 
jurisdiction (Fisheries Jurisdiction case ( Spain v. Canada), §89). 

5.4 THE INTERNATIONAL SEABED AND 
THE CONCEPT OF THE COMMON 

HERITAGE OF MANKIND 

The international seabed is the soil and subsoil under the high seas. In the past it has been estimated to be rich in mineral nodules, notably manganese, nickel, copper, and cobalt. It would now seem that these riches have been overestimated and in any case it will be a number of years before exploitation becomes feasible (and economically attractive, having regard to the decline in price of land-based minerals). Be that as it may, at the time developing countries considered that a new, community-oriented concept should govern the exploitation of undersea wealth. Thus, as early as 1967 the Maltese Ambassador Arvid Pardo launched the notion of the common heritage of mankind in the UN GA.8 He noted that new t 

8 It is reported in A. Pard ¢ Common Heritage: Selected Papers on Oceans and World Order 1967-74 
(Malta: Malta University Press, 1975), at 31, 64, 85, 
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and oceans, surpassing in magnitude and in its implications last century's colonial 

scramble for territory in Asia and Africa’; one of the consequences would be both a 

‘dramatic increase of the arms race and increasing world tension’; in addition, the 

‘strong would get stronger, the rich richer, and among the rich themselves there would 

arise an increasing and insuperable differentiation between two or three and the 

remainder’. The other alternative was to establish an international legal regime to 

ensure that the seabed and the ocean floor were exploited solely for peaceful purposes, 

and for the benefit of mankind as a whole. Thus the concept of the “common heritage 

of mankind’, as a general standard for the exploitation of new natural resources, 

was delineated. It incorporates five main elements: (i) the absence of a right of appro- 

priation; (ii) the duty to exploit the resources in the interest of mankind in such a way 

as to benefit all, including developing countries; (iii) the obligation to explore and 

exploit for peaceful purposes only; (iv) the duty to pay due regard to scientific 

research; (v) the duty duly to protect the environment. 

Pardo’s ideas were to a large extent taken up in the 1982 Convention on the Law of the Sea. 

Article 136 provided that ‘The Area li.e. the seabed and ocean floor and subsoil 
therof, beyond 

the limits of national jurisdictions] and its resources are the common heritage of mankind’. 

Other provisions specified that no portion of the Area and its resources could be appropriated 

or made subject to State sovereignty, that the Area should be used peacefully, marine scientific 

research must be promoted, and the marine environment must be protected (see Articles 137 

and 141-5). The crucial point was of course how the resources-of the Are
a would be exploited. 

In short an organization, the International Sea-Bed Authority, was provided for. It was to 

consist of an Assembly, made up of all contracting parties, and a Council, consisting of 36 

States selected in accordance with special criteria. The activities of exploration or exploitation 

were to be carried out either by the Enterprise (an organ of the Authority also charged with 

transporting, processing, and marketing the minerals recovered from the Area), or by States 

parties, State enterprises, OF natural or juridical persons having the nationality of, or being 

controlled by, a State party. When entities other than the Enterprise carried out the various 

activities, they could do so only after receiving an authorization for production from the 

Authority. Each area for which an entity might apply was to be 
divided into two parts: one to be 

exploited by the applicant, the other by the Enterprise. As for the modalities for sharing the 

financial or other economic benefits, under Article 160 the question was left to the Assembly 

for future decision. It was only provided that the sharing should be ‘equitable’ and that one 

ought to take into account ‘the interests and needs of developi
ng States and peoples who have 

not attained full independence or other self-governing status’. 

Industrialized countries firmly opposed the new concepts. Led by the USA, the UK, 

and Japan, they assailed this legal regime, on many grounds: (i) it did not ensure 

access to seabed minerals; (ii) majority voting did not enable industrialized States, 

which would have to bear the brunt of costly research and exploitation, to have a 

proportionate role in decision making; (iii) the legal regime of transfer
 of technology 

by industrialized countries to the Enterprise and d
eveloping States would be contrary 

to the free play of market forces and penalize the former category of States. This 

opposition prevente
d the Convention from entering into force. 
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the Area, of treating and marketing the minerals retrieved, besides covering ‘i e _ 

administration expenses). (iii) The Enterprise is now subject to market forces; bot its 

funding and its operations are subject to cost-effectiveness criteria. (iv) In conformity 

with a new voting system, the Authority's Council can no longer impose its decisions 

on matters that States (in particular, industrialized States) deem contrary to their 

interests. (v) There is no longer an obligation to transfer technology to the Enterprise 

or to those developing countries which apply for a contract. 

Thus, although the notion of the common heritage of mankind has not been 

scuttled, in practice all its major implications for developing countries, with regard to 

seabed resources, have been watered down to such an extent that one may well 

wonder when and how this bold concept will be translated into reality, even assuming 

the resources do exist. 

J AIR 

Traditionally, States have claimed sovereignty over the whole of their airspace. This 
of course was theoretical, until balloons and then aircraft began to be used. At 
present each State enjoys exclusive sovereignty over the airspace above its territory 
and territorial sea. There is no agreed-upon determination of the height of airspace. 
As a British Minister of State put it in 1999, ‘The UK does not have a working 
definition of the upper limit of UK airspace, but for practical purposes the limit is 
considered to be at least as high as any aircraft can fly’ (in 70 BYIL (1999), at 520). No 
foreign State may fly through its airspace without prior permission or authorization. 
Overflight by foreign aircraft is allowed under bilateral or multilateral agreements. In addition, the 1944 Chicago Convention on International Civil Aviation provides in Article 5.1 that aircraft of other contracting parties ‘not engaged in scheduled international air services’ may make ‘flights into or in t 
territory of a contracting State and ‘make stops for n 
the necessity of obtaining prior permission, 
over to require landing’. 

ransit non-stop across’ the 
on-traffic purposes without 

and subject to the right of the State flown 
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5-6 OUTER SPACE 

As stated above, outer Space is the space around the earth beyond an altitude still 
undefined. According to some commentators, it starts between 90 and 100 miles 
above the earth; according to others, it comprises the space beyond the height to 
which aircraft can ascend in the atmosphere while ‘deriving support from the 
reactions of the air’. In 1999 the British Minister of Science stated that ‘There is no 
established definition of the height at which airspace ends and outer space begins’ (in 
70 BYIL (1999), at 521). 

Theoretically, until the first rockets and satellites were launched in 1957 into outer 
space, under the usque ad sidera principle (see 5.1) each State had sovereign rights 
over its own portion of outer space. However, as soon as the USSR and the USA began 
launching rockets and orbiting satellites, a consensus instantly emerged to the effect 
that they were not required to ask for the authorization of the States above whose 
territory the satellites were orbiting. All States bowed to the technological superiority 
of the two Powers and gave up their theoretical rights of jurisdiction over their - 
respective outer space. As a consequence, outer space was immediately considered 

open to everybody for exploration and use (res communis omnium). In the following 

years the UN GA approved a number of resolutions, in particular resolution 1721 
(XVI) of 20 December 1961, the Declaration adopted by resolution 1962 (XVIII). < 

of 13 December 1963, and the 1967 Treaty on Principles Governing the Activities of... 

States in the Exploration and Use of Outer Space. Together with the 1979 Agreement 

Governing the Activities of States on the Moon and Other Celestial Bodies, they laid 

down a set of rules which, being unopposed and indeed universally accepted, may be _ 

deemed to have become part of customary law. The basic principles of the legal . 

regime of outer space are as follows: (i) It is not subject to national appropriation by ~ 

claim of sovereignty, by means of use or occupation, or by any other means. (1i) Its 

exploration and use must be carried out ‘for the benefit and in the interests of all 

countries, irrespective of their degree of economic or scientific development’, and. 

shall be ‘the province of all mankind’ (Article 1 of the 1967 Treaty and Article 4 of the 

1979 Treaty). (iii) It must not be used to put into orbit round the earth, or station in 

any other manner, objects carrying nuclear weapons or other weapons of mass 

destruction. 

Clearly, States did not go beyond the concept of res communis omnium.’ Except for 

the ban on orbiting weapons of mass destruction and damaging the environment, 

9 As the British Under-secretary of State for the Foreign Office stated in 1999, when asked about the 

legal status of outer space, ‘Article 2 of the 1967 Outer Space Treaty precludes national appropriation of 

outer space by claim of sovereignty. Therefore, outer space cannot be res nullius, which would ee 

territory capable of appropriation. In the light of the other provisions of the Outer Spare soe en a af 

Article 2, the generally accepted view is that outer space Is res communis like the high seas’ (in 70 (1999), 

at 521). 
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of course, for certain obligations of co-operation undertaken by treaty with a 

rane on the Moon and Other Celestial Bodies, the nposas of 

which have to a large extent become customary law, provides that all substances 

originating in the moon and other celestial bodies are to be regarded as natural 

resources belonging to the common heritage of mankind (see Articles 4.1 and 11.1). 

In the event the treaty only commanded unanimous support, after initial strong 

opposition from some major Powers, because the crucial point concerning the con- 

cept of common heritage, namely the question of how to share the benefits deriving 

from the exploitation of resources in outer space, was left unresolved. 

5.7 CONCLUDING OBSERVATIONS 

In the international legal regulation of territory and other space more than in any 
other area the tension and conflict between a traditional, State sovereignty-oriented 
approach and a modern, community-oriented outlook have come to the fore. How- 
ever, here more than in any other area self-interest and individualism have eventually 
gained the upper hand even at the legal level. As we shall see (for instance, Chapters 16 
and 19), in other fields notable advances have been made at least on the legal plane; 
although they have not yet been fully matched by progress in practice, still legal tools 
are available to States enabling them to take a new path, if they so wish. The legal regulation of space has instead remained under the aegis of the ‘each for himself principle. The launching of the common heritage of mankind paradigm should not lead one to believe that at least there some community int 
fact, the real linchpin of the concept, the idea of equitable sharing of profits, was advanced in the exclusive, or primary, 
the interests of industrialized States. 

eritage of mankind. One cannot 
ic zone, even poor coastal States 

on the assumption that they would be able 

beyond that zone, being ‘eprived of the hi pad gh technology required for exploration and exploitation, developing countries urged instead that States able to do so should act in 
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the interests of everyone. The conclusion is warranted that they acted out of national 

self-interest, more than on behalf of mankind. 

Nevertheless, as the concept is still embodied in the 1982 Convention on the Law 

of the Sea as revised in 1994, as well as in the 1979 Treaty on the Moon, it remains 

possible that gradually, through patient and realistic compromise, it may be turned 

into a set of legal provisions and institutions designed to meet the needs of all 

countries, in particular those that are less advanced. 



6 

LIMITATIONS ON STATE 

SOVEREIGNTY: IMMUNITIES 

AND TREATMENT OF 

INDIVIDUALS 

6.1 INTRODUCTION 

State sovereignty is not unfettered. Many international rules restrict it. In addition to 

treaty rules, which of course vary from State to State, limitations are imposed upon 

State sovereignty by customary rules. They are the natural legal consequence of the 

obligation to respect the sovereignty of other States. We shall briefly consider the most 

important ones. 

A State may not exercise its sovereign powers over, or otherwise interfere with, 

actions legally performed by foreign States on its territory. This legal inability stems 

from the general principle imposing respect for the independence and dignity of 

foreign States (par in parem non habet imperium, that is, equals have no jurisdic- 

tion over one another). More generally, a State may not carry out any of the following 
acts: 

(1 

(2 

— Impose its will on, or interfere with, or coerce a foreign State official. 

— Interfere with foreign armed forces lawfully stationed on its territory (unless 
authorized by treaty rules or ad hoc consent). 

(3) Perform coercive acts on board a foreign military or public ship or aircraft 
(for instance, it may not enforce the law there). 

(4) Submit to the jurisdiction of its courts foreign States for acts performed 
in their sovereign capacity (doctrine of the ‘sovereign immunity of 
States’). 

Submit to the jurisdiction of its courts foreign State agents for acts performed 
in their official capacity. 
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6.2 IMMUNITY OF FOREIGN STATES FROM 
COURTS’ JURISDICTION 

6.2.1 THE RATIONALE 

The doctrine of immunity of foreign States from the jurisdiction of the forum State is 
grounded on a twofold rationale. First, States must not interfere with public acts 
of foreign sovereign States out of respect for their independence. Second, generally 
speaking and with regard to both domestic decisions and decisions made by foreign 
countries, the judiciary should not interfere with the conduct of foreign policy by 
either national or foreign governmental authorities, on the principle of separation of 
powers. It follows that it is not for courts, but for the organs responsible for foreign 
affairs, to take matters relating to foreign acts into their hands and use diplomatic 
channels to discuss, or argue over, them with the foreign State concerned. 

These doctrines have been set out in many cases. For instance, in the celebrated 

Underhill v. Hernandez case, in 1897 the US Supreme Court stated that “Every sover- 

eign State is bound to respect the independence of every other sovereign State, and the 

courts of one country cannot sit in judgment on the acts of the government of another 

done within its own territory (at 195). In 1880 in The Parlement belge a British Court 

of Appeal had taken the same stand. There had been a collision in British territorial © 

waters between a Belgian postal vessel and a British steam-tug. The owners of the 

British vessel instituted an action of damage. The Admiralty Division, per Sir Robert 

Phillimore, held that the Belgian ship, although it performed a public function, did not 

belong to ‘that category of public vessels, which are exempt from process of law and all 

private claims’ (at 318). The Court of Appeal reversed the decision. It held that 

‘as a consequence of the absolute independence of every sovereign authority, and of the inter- 

national comity which induces every sovereign state to respect the independence and dignity 

of every other sovereign state, each and every one declines to exercise by means of its courts 

any of its territorial jurisdiction over the person of any sovereign or ambassador of any other 

state, or over the public property of any state which is destined to public use, or over the 

property of any ambassador, though such sovereign, ambassador, or property be within its 

territory, and therefore, but for the common agreement, subject to its jurisdiction’ (at 331). 

| This case is at the origin of the ‘Act of State’ doctrine, which developed in the USA and some other countries. 

Under this doctrine, which should not be confused with the notion of immunity of sovereign States from 

jurisdiction (although the two concepts may partly overlap), courts may not pronounce upon acts of a foreign 

State taken within the territory of that State (the rationale of the doctrine being the intent to avoid national 

_ courts meddling in issues that can be better settled through diplomatic negotiations). It follows from the ‘Act 

of State’ doctrine that courts are barred from sitting in judgment over those acts both when the foreign State 

is sued and also when, despite the validity of a foreign act being similarly at stake, the foreign State is not a 

party to litigation as the dispute is between individuals (for instance, the dispute is between two individuals, 

one of whom was the owner of property abroad while the other has acquired ownership of the same goods by 

virtue of an official act of transfer by the foreign Government). The leading case in the matter is Banco 

Nacional de Cuba v. Sabbatino, whilst other cases envisage exceptions (for instance, Alfred Dunhill of London, 

Inc. v. Republic of Cuba, for commercial acts, and Forti v. Suarez-Mason, for human rights violations). 
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Hammer the British House of Lords, pe 
A century later, in Buttes Gas and Oil Co. v. veoggcy PEACE LET tees 

Lord Wilberforce, held that the transactions of foreign sovereign . 

upon which a municipal court can pass’ (at 107). 

GN 
6.2.2 RESTRICTIVE DOCTRINE OF IMMUNITY OF FOREI 

STATES FROM CIVIL JURISDICTION 

In the past the immunity of foreign States was absolute. Then, gradually, towards 

the end of the nineteenth century a restrictive view took shape. An exception was 

envisaged for acts performed jure gestionis or jure privatorum, that is, performed bya 

foreign State in a private capacity as a legal person subject to private law. This new 

trend took hold in the case law of Belgium and Italy.’ 

This phenomenon has been variously accounted for. In 1958, in Rahimtoola v. 

Nizam of Hyderabad Lord Denning noted that ‘In all civilized countries there has been 

a progressive tendency towards making the sovereign liable to be sued in his own 

courts... . Foreign sovereigns should not be in any different position’ (at 418). In a 

more elaborate manner in 1981 Lord Wilberforce held in I° Congreso del Partido that 

- the restrictive theory 

_ ‘arises from the willingness of States to enter into commercial, or other private law, transaction 

‘with individuals. It appears to have two main foundations: (a) it is necessary in the interests of 

justice to individuals having transactions with States to allow them to bring such transactions 

before the courts; (b) to require a State to answer a claim based on such transactions does not 

involve a challenge or inquiry into any act of sovereignty or governmental act of that State. It 

is, in accepted phrases, neither a threat to the dignity of that State nor any interference with its 

sovereign functions’ (at 307). 

Be that as it may, it is a fact that the tendency acquired increasing importance 
after the First World War, particularly after the growing participation of Soviet 

. authorities in commercial transactions, a practice that has also spread to all modern 
States. © 

At present almost all States embrace the doctrine of restrictive immunity.’ It would 
seem that only China and some Latin American States still cling to the old doctrine of 
absolute immunity. 

The doctrine currently prevailing holds that acts performed jure gestionis, that is, 
private or commercial transactions of States, are subject to foreign jurisdiction. In 
contrast, acts performed jure imperi, that is by the foreign State in its capacity as a 
sovereign, are immune. 

As for the Belgian case law, see Rau, Vanden Abel v. Duruty, 
Luxembourg v. Etat néderlandais, of 1903, at 301 
di Aversa, of 1886, at 1492-3, and Bey di 
1544-5, 

3 See for instance the US FP reign Sovereign Immunities Act 1976, as amended in 1988, and part of the US 
Code, at Article 1605(a)(2); tie UK State Immunity Act 1978, at Section 2; Canada’s State Immunity Act 1985, at Section 5; Australia’s Foreign Sovereign Immunities Act 1985, at Section 11 

of 1879, at 175, and Chemin de fer Liégeois- 
~3. For the Italian case law, see Typaldos v. Manicomio 

Tunisi rappresentato da Guttieres v. Elmilik, of the same year, at 
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a foreign State lai a 7¥ 
erat can claim no immunity from suit in respect of ordinary commercial 
transactions, as distinct from acts of a governmental nature, was held by, among others, British 

courts in [° Congreso del Partido (at 311-30) and Alcom Ltd v. Republic of Colombia (at 182-9). 
, OS sea hairs eis see, for instance, Kingdom of Roumania 

ii ; ourt of Appeals held that the Kingdom of 
poumanis s purchase of shoes for the army was immune from US jurisdiction: ‘in contracting 
{with a US company] for shoes and other equipment for its armies {the Kingdom] was not 
engaged in business, but was exercising the highest sovereign function of protecting itself 

against its enemies’, at 345 (however, in 1926 the Italian Court of Cassation took the contrary 

view of a similar transaction concerning shoes for the Roumanian army in Roumanian State 

vy. Gabriele Trutta, at 255-6). Another, recent, illustration of this distinction can be seen in a case 

brought before Italian courts (Presidenza Consiglio ministri et al v. Federazione italiana lavoratori 

trasporto et al.). In the course of a training exercise a US military aircraft based at a NATO base 

in northern Italy had severed the cable of a cable-car in the Cermis Alps (Trento), thus causing 

the death of a number of passengers of different nationalities. A trade union representing 

workers in the cable-car sector as well as other persons instituted civil proceedings against the 

USA, asking Italian courts to hold that the training activity of military aircraft jeopardized the 

life of civilians; the US authorities must therefore be enjoined to stop any such activity or, 

alternatively, carry it out in areas where no danger could be caused to life and limb. In 2000 the 

Italian Court of Cassation held that Italian courts lacked jurisdiction because the military 

training of air forces constituted an activity inherently public and ‘sovereign’, performed jure 

imperii, in that ‘it served to pursue a public goal which is essential and unfailing for States, that 

is, the State’s defence of its sovereignty and territorial integrity also by force’ (at 1159). 

However, leaving aside so-called ‘sovereign acts’, how can one define acts per- 

formed by a foreign State in a private capacity? Two different criteria have been 

suggested. One is based on the nature of the foreign act, the other on the function that 

the act is intended to fulfil. However, resort to these standards may lead to conflicting 

results. For example, if a foreign State purchases goods for use by its armed forces, this 

act, if assessed by the first standard, may be considered as being private in nature, and 

hence lead to denial of immunity. In contrast, if one looks at the purpose for which 

the goods have been acquired, one ought to emphasize the public nature of the act, 

and consequently to uphold immunity. 

The difficulty of drawing a clear-cut distinction has prompted States to spell out 

the doctrine of immunity and also to enumerate the possible exceptions. This has 

been done in both national legislation (see for instance Articles 1604 and 1605 of the 

US Act and Sections 1 and 2 of the UK Act) and an ILC Draft.* 

4 Pursuant to Article 10 of the 1991 ILC Draft on Jurisdictional Immunities of States and their Property, 

States do not enjoy immunity from jurisdiction when they engage in a ‘commercial ye re with a 

- foreign natural or legal person. Under Article 2.1(c) of the Draft, ‘commercial transaction’ means: (a) any 

“commercial contract or transaction for the sale of goods or supply of services; (b) any contract for a loan or 

_ other transaction of a financial nature, including any obligation of guarantee or of indemnity in pi of 

any such loan or transaction; (c) any other contract or transaction, of a commercial, industrial, a or 

professional nature, but not including a contract of employment of persons. This draft Knee was ‘ opts - 

1991 on second reading. See also the Report of the Working Group the ILC set up 1n 1999 a si shack 

hh A/54/10, Annex, at §§31-60) as well as the Report of the Ad Hoc Committee
 on Jurisdictional It 

ities of States and their Property (2002), A/57/22, Annex. 

| 
. 



T y MUNITY 

102 SUBJECTS OF THE INTERNATIONAL 
COM 

: TION IN 

6.2.3 IMMUNITY OF FOREIGN STATES FROM JURISDIC 

EMPLOYMENT MATTERS 
, | 

and sovereignty of foreign States also imposes among 

fere with or meddle in their internal organiza- 

ICTY Appeals Chamber stated that ‘it is 

otects the internal organization of 

determine its internal structure 

Respect for the independence 

other things that a State must not inter 

tion. In 1997, in Blaski¢ (subpoena), the 

well known that customary international law pr 

i h sovereign to 
each sovereign State; it leaves [it] to eac i m 

and in particular to designate the individuals acting as State organs or agents ($41). 

follows that a State may not sit in judgment over employment relationship between 

individuals (whether or not nationals of the local State) and foreign States. Hence, for 

many years national courts have held that, whenever employment nigh 

organs and institutions of foreign States (for instance, embassies, consulates, cultura 

centres) relate to the public functions of those States, they may not be subject to the 

jurisdiction of the forum territory. These courts have thus substantially relied upon 

the old distinction between acts performed jure gestionis and those performed jure 

imperii. See, for instance, the decision the European Court of Human Rights delivered 

in 2001, in Fogarty v. UK.’ 

> The claimant, an Irish national, in-1993 had commenced employment as an administrative assistant at 

the US Embassy in London, in the Foreign Broadcasting Information Service, a subsidiary of the Central 

Intelligence Agency. She was dismissed from her employment in 1995. Following her dismissal she instituted 

proceedings against the US Government before a British Industrial Tribunal, claiming that her dismissal 

had been the result of sex discrimination contrary to the UK Sex Discrimination Act 1975. In particular 

she alleged that she had been the victim of persistent sexual harassment from her supervisor and that 

working relationships had broken down in coriséquence. The US Government defended the claim and did 

not, at any stage in these proceedings, invoke ‘State immunity. In 1996 the Tribunal upheld the applicant’s 

complaint. Compensation was agreed between the parties. In June 1995, while her first claim in the Industrial 

Tribunal was still pending, the claimant applied for and obtained a fixed-term 12-month contract as an 

administrative assistant within the Foreign Building Operations section of the US Embassy. The contract was 

due to expire in June 1996. In June 1996 and August 1996 (after the finding in her favour by the Industrial 

Tribunal), the claimant applied for at least two secretarial posts at the US Embassy. On each occasion her 

application was unsuccessful. On 15 September 1996 the claimant filed a second application with the 

Industrial Tribunal. She claimed that the refusal of the Embassy to re-employ her in the above posts was a 
consequence of her previous successful sex discrimination claim, and accordingly constituted victimization 

and discrimination within the meaning of the Sex Discrimination Act 1975. The USA claimed and obtained 
immunity from the jurisdiction of the Tribunal under sections 1 and 16(1)(a) of the UK State Immunities 
Act 1978. 

Before the European Court the claimant complained that, as a result of the doctrine of State 
immunity, she had been denied access to court, contrary to Article 6.1 of the 1950 Convention on Human 
Rights, which provides that ‘In the determination of his civil rights and obligations’ ‘everyone is entitled’ to a 
fair hearing by a tribunal. 
The Court dismissed the claim. It held that ‘The right of access to court is not absolute, but may be subject 

to limitations . . . the Contracting States enjoy a certain margin of appreciation, although the final decision as 
to the observance of the Convention’s requirements rests with the Court. It must be satisfied that the 
limitations applied do not restrict or reduce the access left to the individual in such a way or to such an extent 
o pte eer yaa ‘dae a limitation will not be compatible with Article 6.1 
nea nee rr : t is = reasonable relationship of proportionality between the 
ineataity to 2 State te on ght to be achiev ($33) According to the Court the grant of sovereign 

proceedings pursues the legitimate aim of complying with international law to 
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However, the vagaries of case law have caused great uncertainties. What is even more important, whenever State courts hold that certain persons sued are immune 
from the jurisdiction of the territorial State, the individuals who had instituted 
proceedings may end up having no judicial remedy to vindicate their rights. Thus, 
a serious infringement of fundamental human rights may ensue: indeed, the pre- 
vailing doctrine of human rights upholds the right of every individual to have judicial 
remedies available for safeguarding his substantive rights. As a result of these new 
concerns, the traditional distinction has gradually loosened. 

First, many courts have placed greater emphasis on the private nature of employ- 
ment contracts. 

For instance, Brussels labour courts held that both in making and in terminating a contract 
of employment a foreign embassy acts as a private individual; it does not exercise a public 
function but performs an ordinary commercial act (see Kingdom of Morocco v. DR (at 421), 
relating to a Portuguese national employed as a chauffeur by the Moroccan Embassy in 
Brussels; Francois v. State of Canada, at 418, relating to a Belgian technician employed by the 
Embassy of Canada; in Rousseau v. Republic of Upper Volta the Brussels Labour Court held 
(at 118) that the employment of a Belgian driver at a foreign embassy involved manual labour 
and therefore ‘was an act of ordinary affairs rather than an act of public power’. 

It is notable that according to some courts the nationality of the employee is not relevant, 
with the consequence that State immunity from foreign jurisdigtion may not be relied upon 
whether or not the employee has the same nationality as the State against which the claim is 
brought. Thus in 1992 in De Guieroz Magalhaes v. Republic of Portugal the Brussels Labour 
Court held (at 379) that a Portuguese employed as a language teacher at: the Portuguese 
embassy in Belgium was entitled to sue Portugal for unfair dismissal. 

promote comity and good relations between States through the respect of another State’s sovereignty’ (§35). 

The Court went on to state that ‘measures taken by a High Contracting Party which reflect generally 

recognised rules of public international law on State immunity cannot in principle be regarded as imposing a 

disproportionate restriction on the right of access to court as embodied in Article 6.1. Just as the right of 

access to court is an inherent part of the fair trial guarantee in that Article, so some restrictions on access must 

likewise be regarded as inherent, an example being those limitations generally accepted by the community of 

nations as part of the doctrine of State immunity’ ($36). It then noted that ‘there appears to be a trend in 

international and comparative law towards limiting State immunity in respect of employment-related dis- 

putes. However, where the proceedings relate to employment in a foreign mission or embassy, international 

Practice is divided on the question whether State immunity continues to apply and, if it does so apply, 

whether it covers disputes relating to the contracts of all staff or only more senior members of the mission. 
Certainly, it cannot be said that the United Kingdom is alone in holding that immunity attaches to Suits by 

employees at diplomatic missions or that, in affording such immunity, the United Kingdom falls outside any 

currently accepted international standards’ ($37). It noted that ‘the proceedings which the applicant wished 

to bring did not concern the contractual rights of a current embassy employee, but instead related to alleged 

discrimination in the recruitment process. Questions relating to the recruitment of staff to missions and 

embassies may by their very nature involve sensitive and confidential issues, related, inter alia, to the md 

matic and organisational policy of a foreign State. The Court is not aware of any trend in internationa aw 

towards a relaxation of the rule of State immunity as regards issues of recruitment to foreign missions. In this 

respect, the Court notes that it appears clearly . . . that the International Law Commission did at tee to 

exclude the application of State immunity where the subject of proceedings was (hip Ng “pele - 

recruitment to a diplomatic mission’ ($38). The Lou spneices ca i i pire todas therefore 
exceeded the margin of appreciation allowed to States in limiting an individual's access to 

had not violated Article 6.1. 
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Second, many courts have drawn a distinction between apuienan ws pares 

employed by foreign agencies that are ancillary to the public yresee> of oo 
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entities (this, for imstance, applied to cleaners, plumbers, and ot er wor ers : 

those that are instead directly related to the discharge of those functions (thin for 

instance of persons fulfilling security duties).° Or else courts have drawn a eee 

between labour disputes that revolve around compensation OF patrimonia puaanee 

and those relating to the power of the foreign agency to terminate a labour contract. 

Third, international instruments tend to provide safer and more objective nein 

for establishing whether or not a foreign State enjoys immunity from jurisdiction. 

In short, the legal regime in relation to this matter is still in a state of flux and no 

general rule of international law has evolved clearly defining the cases where foreign 

States are entitled to claim immunity. Nevertheless, one can discern in the case law 

6 See in this vein the decision of the Italian Court of Cassation of 23 November 1974 in Luna v. Repubblica 

socialista di Romania, at 597-9. 
wa | 

7 See, for instance, the decision of the Italian Court of Cassation in Consolato generale britannnico in Napoli 

v. Toglia, at 690-1; Giamahira Araba Libica v. Trobbiani, at 405, Ambasciata di Norvegia. Quattri, at 997; Ecole 

francaise de Rome v. Guadagnino, at 817-18 and Perrini v. Académic de France a Rome, at 230-1." 

8 For instance, Article 5 of the 1972 European Convention on State Immunity provides in-Article 5.1 that 

‘A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State if 

the proceedings relate to a contract of employment between the State and an individual where the work has to 

be performed on the territory of the State of the forum’. It then goes on to specify some exceptions. It 

provides that even when the work is performed in the forum State immunity may be enjoyed if (a) the 

individual is a national of the employing State at the time when the proceedings are brought; (b) at the time 

when the contract was entered into the individual was neither a national of the State of the forum nor 

habitually resident in that State; or (c) the parties to the contract have otherwise agreed in writing, unless, in 

accordance with the law of the State of the forum, the courts of that State have exclusive jurisdiction by reason 

of the subject matter.’ Pe sail 

The 1991 ILC Draft Articles on Jurisdictional Immunities of States and their Property takes a slightly 
different approach. In Article 11, it first provides that no immunity may be claimed for contracts of employ- 

ment if the work must be performed ‘in whole or in part’ in the territory of the forum State. It then 
enumerates some exceptions: (i) when ‘the employee has been recruited to perform functions closely related 

to the cxercise of governmental authority’; (ii) when ‘the subject of the proceedings is the recruitment, 

renewal or reinstatement of an individual’; (iii) when the employee ‘was neither a national nor a habitual 
resident of the State of the forum at the time when the contract of employment was concluded’; (iv) when 
‘the employee is a national of the employer State at the time when the proceeding is instituted’; and (v) when 
‘the employer State and the employee have otherwise agreed in writing, subject to any considerations of 
public policy conferring on the courts of the State of the forum exclusive jurisdiction by reason of the subject 
matter of the proceeding.’ 

The United Kingdom’s State Immunity Act 1978 provides, inter alia, as follows: 

‘4(1) A State is not immune as respects proceedings relating to a contract of employment between the State and 
an individual where the contract was made in the United Kingdom or the work is to be wholly or partly performed 
there. 

4(2) Subject to sub-sections (3) and (4) below, this section does not apply if: 
(a) at the time when the proceedings are brought the individual is a national of the State concerned: or 
(b) at the time when the contract was made the individual was neither a national of i Gi the 

habitually resident there; or pomegranates 
(c) the parties to the contract have otherwise agreed in writing. 

4(3) Where the work is for an office, agency or establishment maintained by the State in the Unit 
commercial purposes, sub-section (2)(a) and (b) above do not exclude the application of this - 8 nae a 

individual was, at the time when the contract was made, habitually resident in that State. = 
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and in international instruments a tendency to restrict foreign immunity. This ten- 
dency is closely related to the growing concern with thé need to grant individuals the 
right to judicial remedy against any alleged breach of law, 

6.2.4 CAN PEREMPTORY RULES OF INTERNATIONAL LAW 
(JUS COGENS) BAR THE APPLICATION OF THE CUSTOMARY 
INTERNATIONAL RULE ON IMMUNITY FROM JURISDICTION? 

We will see infra, Chapter 11, that there exist in international law customary rules 
endowed with a special legal force. They cannot be derogated from by treaty or 
customary rules; if such treaty rules are agreed upon or customary rules come into 
existence, they may be invalidated as contrary to jus cogens. The problem therefore 
arises of whether the existence of peremptory norms can preclude the application of 
the general rule on State immunity from jurisdiction, and consequently allow a State 
court to pronounce on acts performed by a foreign State in its public and official 
capacity. The problem may arise when courts are requested to pronounce on claims 

for compensation for. foreign acts allegedly breaching peremptory norms. 

Such a problem arose in Princz v. Federal Republic of Germany before a US Court of 

Appeal. 

The plaintiff, a Jewish US national, when still a minor had been arrested with his family in 

1942 in Germany and held in a series of concentration camps where they suffered barbaric 

treatment, which the plaintiff alone survived. After attempting for many years to obtain 

compensation or a pension, he brought an action for damages against Germany in a US 

District Court. Germany applied to have the action dismissed on the ground of State immunity 

under the US Foreign Sovereign Immunities Act of 1976. While the District Court upheld 

the plaintiffs claim, the Court of Appeal dismissed it on the ground that Germany was 

entitled to sovereign immunity. In her dissenting opinion one of the members of the Court of 

Appeals, Judge Patricia Wald, argued that (i) “Germany [had] clearly violated jus cogens 

norms by forcibly-.extracting labour from Princz at the I. G. Farben and Messerschmidt 

factories and by subjecting him to unconscionable physical and mental abuse at the Auschwitz 

and Dachau concentration camps’; (ii) ‘jus cogens norms are by definition non-derogable, and 

thus when a State thumbs its nose at such a norm, in effect overriding the collective will of the 

entire international community, the State cannot be performing a sovereign act entitled to 

immunity’; (iii) ‘under international law, a State waives its right to sovereign immunity 

when it transgresses a jus cogens norm’. Judge Wald concluded that the US Foreign Sovereign 

Immunities Act was to be construed as ‘encompassing the principle that a foreign State impli- 

citly waives its right to sovereign immunity in United States courts by violating jus cogens 

norms’ (at 612-19). 

The problem recently arose again before the European Court of Human Rights 

in Al-Adsani v. UK. The issue revolved around torture. According to the claimant 

“the general rule prohibiting torture, as well as the corresponding provision of 

the Convention (Article 3), belong to jus cogens. Hence, a foreign State, if sued before 

a national court for the alleged violation of those rules, is barred from invoking 
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immunity from jurisdiction. However, in 2001 the European — cr 
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judges dissenting that in spite of the peremptory nature of the prohibition of torture 
» 

‘ . 

State i ity fi jurisdicti ay not be set aside. 
State immunity from jurisdiction may Nn ace. | 

The ruling of the European Court is open to objection. Admittedly there is not yet 

any consistent State practice or case law to the effect that the rule on State immunity 

9 « dual British/Kuwaiti national, Mr Sulaiman Al-Adsani, alleged that the UK courts, by pane 

immunity from suit to the Government of Kuwait, failed to secure enjoyment of his right not to be torture 

and denied him access to court contrary to Articles 3, 6.1, and 13 of the Convention. Al-Adsani, a trained 

pilot, had gone to Kuwait in 1991 to assist in its defence against Iraq. During the Gulf War he served as a 

member of the Kuwaiti Air Force and, after the Iraqi invasion, he remained behind as a member of the 

resistance movement. During that period he came into possession of sexual videotapes involving Sheikh Jaber 

Al-Sabah Al-Saud Al-Sabah, who was related to the Emir of Kuwait and was said to have an influential 

position in Kuwait. By some means these tapes entered general circulation, for which Al-Adsani was held 

responsible by the Sheikh. After the Iraqi armed forces were expelled from Kuwait, in May 1991, the Sheikh 

and two others gained entry to Al-Adsani’s house, beat him, and took him at gunpoint in a government jeep 

to the Kuwaiti State Security Prison. Al-Adsani was falsely imprisoned there for several days during which he 

was repeatedly beaten by security guards. He was released on 5 May 1991, having been forced to sign a false 

confession. On or about 7 May 1991 the Sheikh took Al-Adsani at gunpoint in a government car to the palace 

of the Emir of Kuwait's brother. At first Al-Adsani’s head was repeatedly held underwater in a swimming pool 
containing corpses, and he was then dragged into a small room where the Sheikh set fire to mattresses soaked 
in petrol, as a result of which Al-Adsani was seriously burned. 

State where acts of torture are aR alleged’ (§61). It added that. « overriding importance of the prohibition of torture’. nian while noting the growing recognition of the 

immunity to States in Tespe 
» IS not inconsistent with ruse Sinden damage was cause h ewiths , the doctrine of State immunity’ (566 : limitations generally accepted by the community pipes ~ ogy $66). ations as part 
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must yield to norms of jus cogens, in particular in the case of torture.'!° Nevertheless, 
some new trends in this direction are emerging.'' In any event, it is not always 
necessary to have a wealth of authorities available before asserting that jus cogens 
norms override contrary customary rules. This in particular holds true when 

10 The Distomo and Marghellos cases seem indicative of the uncertainty of national courts. In June 1944 an 
SS company attacked and burned down a Greek village, Distomo (near Delphi), in reprisal for the killing of 
18 German soldiers by partisans. At Distomo the Germans killed 218 persons. In 1995 relatives of the 
Distomo victims brought a civil suit against Germany before a District Court in Levadia. Both this Court and 
the Greek Supreme Court (Areios Pagos), to which Germany had appealed, held that Germany could not plead 
immunity from jurisdiction (the Supreme Court’s decision was handed down in 2000). However, later on the 
same Supreme Court submitted to another Supreme Court (the Anotato Eidiko Dikasterio, a special Court 
charged under Article 100.1(f) of the Greek Constitution with giving final decisions on issues involving 
international law), a similar case, Marghellos, and the special Court held that warlike acts of foreign armed 
forces are immune from jurisdiction. Subsequently, in Kalogeropoulou and others v. Greece and Germany, a 

case brought before the European Court of Human Rights to impugn the refusal of the Areios Pagos to allow 

execution of the Distomo decision on German property in Greece, the European Court held obiter that civil 
suits, brought against a State for crimes against humanity perpetrated in a territory other than that of the 

forum State, may not be upheld for such crimes are covered by State immunity (on this whole intricate matter 
see A. Gattini, “To What Extent are State Immunity and Non-Justiciability Major Hurdles to Individuals’ 
Claims for War Damages?’, 1 JICJ (2003), 356-62). 

'l In the Appendix to the Annex to its Report of 6 July 1999; A Working Group of the ILC noted that ‘In 
the past decade, a number of civil claims have been brought in municipal courts, particularly in the United 

States and United Kingdom, against foreign Governments, arising out of acts of torture committed not in the 
territory of the forum State but in the territory of the defendant and other States. 5. In support of these claims 

plaintiffs have argued that States are not entitled to plead immunity where there has been a violation of 

human rights norms with the character of jus cogens. National courts, in some cases (see: Al-Adsani 

v. Government of Kuwait 100 ILR 465 at 471; (New Zealand) Controller and Auditor General v. Sir Ronald 
Davidson [1996] 2 NZLR 278, particularly at 290 (per Cooke P.); Dissenting Opinion of Justice Wald in Princz 

v. Federal Republic of Germany 26 F. 3d 1166 (DC Cir. 1994) at 1176-1185), have shown some sympathy for 

this argument. However, in most cases (see: Siderman de Blake v. Republic of Argentina 965 F 2d 699 (9th Cir. 

1992); Argentine Republic v. Amerada Hess Shipping Corporation 488 US 428 (1989); Saudi Arabia v. Nelson 

100 ILR 544; Princz v. Federal Republic of Germany 26 F. 3d 1166 (DC Cir. 1994); Al-Adsani v. Kuwait 107 ILR 

536) the plea of sovereign immunity has succeeded’ (§§4—7): The ILC then noted that “Since these decisions 

were handed down, two important developments have occurred which give further support to the argument 

that a State may not plead immunity in respect of gross human rights violations. First, the United States has 

amended its Foreign Sovereign Immunities Act (FSIA) to include a new exception to immunity. This excep- 

tion, introduced by section 221 of the Anti Terrorism and Effective Death Penalty Act of 1996, provides that 

immunity will not be available in any case: “in which money damages are sought against a foreign State for 

personal injury or death that was caused by an act of torture, extra-judicial killing, aircraft sabotage, hostage- 

taking. ..”. A Court will decline to hear a claim if the foreign State has not been designated by the Secretary 

of State as a State sponsor of terrorism under federal legislation or if the claimant or victim was not a national 

of the United States when the act occurred. This provision has been applied in two cases (see: Rein v. Libya 

(1999) 38 ILM 447; Cicippio v. Iran 18 F. 2d 62 (1998), 11). Second, the Pinochet case has emphasized the 

limits of immunity in respect of gross human rights violations by State officials. Although the judgment of 

the House of Lords in that case only holds that a former Head of State is not entitled to immunity in respect 

of acts of torture committed in his own State and expressly states that it does not affect the correctness of 

decisions upholding the plea of sovereign immunity in respect of civil claims, as it was concerned with a 

criminal prosecution, there can be no doubt that this case, and the widespread publicity it received, has 

generated support for the view that State officials should not be entitled to plead immunity for acts of torture 

committed in their own territories in both civil and criminal actions’ ($§8-12). The ILC Working Group 

concluded that the aforementioned developments ‘should not be ignored’ ($13). 
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any foreign interference in the internal organization of the State), why should the rule 

on State immunity from jurisdiction not yield to jus cogens in the same or similar 

cases? (On the rationale behind the persistence of protection afforded by the rules on 

personal immunities, see infra, 6.3.) pital wm 

The Italian Court of Cassation recently took a sounder view in Ferrini v. Repub- 
blica Federale di Germania, although its reasoning is marred by an inherent 
contradiction. 

Ferrini, an Italian whom German armed forces had arrested in Italy on 4 August 1944 
and deported to Germany where he had been obliged to engage in forced labour until 
20 April 1945, had brought a claim against Germany before the Arezzo Tribunal, asking for 
compensation. Both the Tribunal and the Court of Appeal dismissed the claim on the ground 
that Italian courts lacked jurisdiction because the German action was a manifestation of 
sovereign authority and consequently Germany enjoyed immunity from the jurisdiction of foreign courts. In 2004 the Court of Cassation reversed the appellate decision and ruled that Italian courts instead had jurisdiction. It held that undoubtedly military operations undertaken by a State ‘are expression of its sovereign authority’ and consequently covered by State immun- ity (at 11). However, such immunity may no longer be pleaded when such military operations amount to international crimes, as in the case at issue (where war crimes had allegedly been perpetrated), for such crimes infringe universal values of the world community and norms of Jus cogens (at 19); the nature of peremptory norms proper to the international rules proscribing international crimes entails among other things that such crimes are not subject to the statute of limitations ( ibid.) and in addition national co in both criminal and civil matters (at 20). It fol these peremptory norms and the customary rule (20-1). Furthermore, there would be ‘no valid r 

ity for the same crimes (30-1). After this well- 

nts in support of the removal of State immunity Producing any corroboratin é ie — ~ unexpectedly, contradictorily, and without 
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6.2.5 IMMUNITY OF FOREIGN STATES FROM EXECUTION 

¢ 
: - : < 

Generally speaking, immunity of foreign States from execution has been seen as 

running parallel to immunity from jurisdiction. Thus the forme 
, ea 

r immunity also has 

been grounded in the distinction between priv 
1 gt 

ate or commercial acts of States (jure 

gestionis) and acts performed in a sovereign capacity (jure imperii). For the former 

category immunity has been denied while it has been upheld for the latter. The 

parallelism between immunity from jurisdiction and immunity from execution, as 

far as the rationale for such immunities is concerned, is not however rigid and 

watertight. As execution is more penetrating hence more intrusive into foreign sover- 

eignty than jurisdiction, a tendency can be discerned in the case law to be more 

generous with foreign States as far as immunity from execution is concerned. The 

Italian Constitutional Court rightly pointed to this trend in its judgment of 1992 in 

Condor e Filvem v. Ministero di Grazia e Giustizia. It stated that “for long in the legal 

conviction of States the relative character of immunity from jurisdiction has emerged 

in contrast to the tendency of States to view execution as being absolute in nature’ (at 

398). 

That measures of constraint may be taken against property or assets of foreign © 

States destined for a private function, that is, intended for use for commercial 

purposes, has been considered
 by courts as the logical and inescapable 

consequence of 

the fact that otherwise courts could pronounce on the substantive rights in dispute 

but would lack the power to order measu
res designed to put those rights into effect.' jf 

In contrast. foreign State property may 
not be seized nor may any o

ther measure Of ©. . 

execution or preventive measure be taken against the property of a foreign State. 

intended for the discharge of public functions." 

Normally courts have held that execution measures may be taken against bank 

accounts belonging to foreign States; however, in the case of accounts opened by ~ 

12 Thus, for instance in Royaume de Grace v. Banque Julius Bar et Cie., the Swiss 
Federal Tribunal held that 

“As soon as one admits that in certain cases 4 foreign State may be a party b
efore Swiss courts to an action 

designed to determine the rights and obligations under a legal relations
hip in which it had become con- 

cerned, one must admit also that a foreign State may in Switzerland be subjected to measures intended to 

ensure the forced execution of a judgment against it. If that were not so, the judgment would
 lack its most 

essential attribute, namely that it will be executed even against the will of the party against which it 1s 

rendered ... there is thus no reason to modify the case law of the Federal Tribunal insofar as it treats 

immunity from jurisdiction and immu
nity from execution on a similar footing’ ($10). The Italian Court of 

Cassation (judging in plenary) took the same stand in a decision of 1989 in Giamahiria araba libica v. Soc. 

Rossbeton (at 693-6). 

; ; 

13 Thus, §1609 of the 
US Foreign Sovereign {mmunities Act of 1976 (as amended 

in 1988) provides that 

‘Subject to existing int
ernational agreements 

to which the United States 1s 4 p
arty at the time of enac

tment of 

this Act the property in the United States of a foreign state shall be immune from
 attachment arrest and 

execution except as provided in sections 1610 and 1611 of this Chapter : Secti
on 13(2) of the UK State 

rovides that, subject to certain exceptions (chiefly property used for commercial 

Immunities Act of 1978 p 
“if der f fi formance 

purposes), (a) a relief 
shall not be given against

 a State by way of inj
unction or order for specific per sn " 

or for the recovery of land and other property, and (b) the property of « State shall not De sacclneptesiy 
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6.3 IMMUNITIES OF ORGANS OF FOREIGN STATES 

A State may not call to account on its own territory a foreign State official for acts 

performed in the exercise of his functions (except in the case of eamaagt 9 bse pe. 

The rule was first enunciated in the famous McLeod incident between the USA and the 

UK. As the British Law Officers put it in 1854, 

‘The principle of international law that an individual doing a hostile act authorized a win. 
by the government of which he is a Member [scilicet, a subject] cannot be held in ivi ually 
answerable as a private trespasser or malefactor, but that the Act becomes one for which the 
State to which he belongs is in such a case alone responsible, is a principle too well established 
to be now controversial.”!® 

process for the enforcement of a judgment or arbitration award or, in an action in rem, for its arrest, detention or sale’, 

As for cases, one can mention that, for instance, in 1992 the Italian Court of Cassation held in Stati Uniti d’America v. D’Avola and others that a Possessory action could not be brought concerning property located in the US military base of Sigonella, Italy (an Italian national had rented some space for a beauty parlour within a building located in the military base; upon eviction by the US military authorities, he brought a suit against the USA before an Italian lower court; according to the Court of Cassation the organization of a military base and the protection of its security through strict regulation of access implies that the foreign State holding the base exercises sovereign powers there; in the case at issue Italian courts therefore lacked jurisdiction on the 

writ of attachment concerning a Nigerian ship sought by Italian corporations (at 398-401). The Swiss Federal Tribunal took the same approach: see, for instance, Royaume de Grece vy. Banque Julius Bar and Co, §$§6-11; 
ae Spanien v. Firma X et al (at 148-55; §$$3-5); Sy. République socialiste de Roumanice et al., at 1727 

3). 

In Letelier v. Republic of Chile, claimants had sought attachment of the Chilean State airline to satisfy a 
judgment delivered against (hile for the assassination by Chilean State agents in the USA of a Chilean 
national (together with a US national). In 1984 a US court dismissed the claim holding that the transport of 
the assassins to the USA and the provision of explosives by a plane belonging to the airline were not sufficient 
for considering that the airline had been used for the non-immune activity f. i : delivered (at 798), activity for which the judgment had been 

'S See Lord McNair, Law ini. i i 
Officers Opinions (Cambridge: Cambridge University Press, 1956), li, at 230. 
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The ICTY Appeals Chamber recently restated the princi 
Blaskic (subpoena) as follows:!° principle and set out its rationale 

“{Cjustomary international law protects the internal organization of each sovereign State: i 

ves it to each sovereign State to determine its internal structure and in ea ve tate: it 

the individuals acting as State agents or organs. Each sovereign State ie — i esipnate 

instructions to its organs, both those operating at the internal level and those o a = o 

field of international relations, and also to provide for sanctions or other he ON . 

— of non-compliance with those instructions. The corollary of this exclusive power is one 

each State is entitled to claim that acts or transactions performed by one of its organs in its 

official capacity be attributed to the State, so that the individual organ may ir be held 

accountable for those acts or transactions. The general rule under discussion is well established 

in international law and is based on the sovereign equality of States (par in parem non habet 

imperium) ($$41-2). 

Other courts as well have held that State representatives acting in their official 

capacity enjoy immunity from foreign jurisdiction (so-called functional immunity): 

see, for instance, Danzig customs officials, decided in 1932 by the Danzig Supreme 

Court,!” Bigi (relating to the former Minister of Foreign Affairs of San Marino, about 

16 However, recently in the Border Guards Prosecution case the German Federal Supreme Court (Bundes- 

gerichtshof) pronounced differently with regard to former members of the border guard of the German 

Democratic Republic (GDR), accused of ‘unlawful homicide’ (they had shot and injured persons attempting 

to escape to the West). The defendants had argued that they were acting as office holders by order, and in the 

interest, of a State (the GDR) and could accordingly not be called to account. In its decision of 2 November 

1992 the Court held that the ‘act of State doctrine’ was not ‘a general rule of international law’ and that in the 

Federal Republic of Germany there was ‘no binding rule that the effectiveness of foreign acts of State may not 

be reviewed by the courts’. It added that the defendants did not enjoy immunity from jurisdiction because 

they could not be treated as ‘representatives of a foreign State for the simple reason that the GDR no longer 

exists’ (at 372). 

17 In 1931 the claimant had exported from the Free City of Danzig (at the time a separate State by virtue of 

Articles 100-8 of the Versailles Peace Treaty of 28 June 1919, although placed under the guarantee of the 

League of Nations and the protectorate of Poland, which among other things undertook the Free City’s 

foreign relations and also was charged with some other official functions) a load of apples, which were 

impounded by the Polish customs officials of Lodz as being exported.contrary to current regulations. The 

claimant, after succeeding in having the seizure quashed, sued f
or damage before the Danzig courts the Polish 

er the Treaty of Versailles Danzig had 

customs inspector at Danzig who had ordered the apples’ seizure (und 
dministration was under the Polish 

been included within the Polish customs frontier and the customs a 

central customs administration, which had att
ached Polish inspectors to the Danzig customs personnel). The 

| law, borne out by bilateral agreements 

defendant argued that under general principles of internationa at by 

between Poland and Danzig, Danzig courts lacked jurisdiction for he had acted in his official capacity as a 

foreign State organ discharging his functions in Danzig. The Supreme Cont noted that, enn as ea 

defendant claimed general exe
mption from foreign jurisdiction, hence also 

in respect of acts not performed 
in 

his official function, his claim was baseless (at 236). Hence, the only question arising before sain ri; 

whether he enjoyed a limited 
exemption (beschrankte Exemp

tion) and whether such exem
ption a so applie i 

the case at issue. The Court went on to emphasize that the question of whether the ee ee 
ae - 

enjoyed immunity from jurisdiction regardless of the special legal regulation 
— as ‘ —- . or 

es teces ‘a apart eet
 eesti areanetl between Poland 

i 
lation, to be found in 

beta 4 es
 atau Articles 200 and 201 of the bilateral Agreement of 24 October 1921 
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breach of pe ae a Pt at 1101-2). One may also mention 

rampart oe (where an Italian court held that three managers of a _ 

belonging to the Holy See accused of fraudulent bankruptcy were none — 
criminal jurisdiction in Italy for they had acted as ‘organs or representatives of the 
ar hye = “A munity for acts performed by State officials in international 
relations is a logical consequence of the right of States to claim immunity from the 
jurisdiction of foreign States and has the same rationale, that is, the need to respect 
the sovereign rights and internal organization of foreign States. It follows that State 
officials performing official acts and transactions are exempt from the foreign 
substantive law. Their acts and transactions may not be attributed to them, but 
must be imputed to the State on whose behalf they have acted. Consequently, if 
the acts they carry out are in breach of international law, it is their State that 
incurs international responsibility. As the ICTY Appeals Chamber put it in Blaskic (subpoena), State officials ‘cannot suffer the consequence of wrongful acts which are not attributable to them personally but to the State on whose behalf they act’ ($38). If that act is also in breach of their national law, they may only be prosecuted and punished by their own national courts. Thus, for instance, if the pilot of a military aircraft deliberately and unlawfully enters foreign territory, he may not be held internationally responsible for this international breach; it will be his State that will be held accountable. Similarly, if the governor of a regional institution orders the expulsion of foreigners in contravention of international rules, he may not eater’, as. oa ae . trial . the State of which the expelled Mahieu é dae i sg he ‘. e trave through that State. lf the foreign treaty Be may ice bibeeaensilp se9 : €asures in violation of an international 

or damage before the courts of the victim 
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be inflicted upon the State agent. This rule was clearly applied in at least two cases: 
McLeod, in 1830,'* and Rainbow Warrior, in 1985." 

Another exception, broader than that just hinted at, relates to international crimes. 
As the ICTY Appeals Chamber rightly held in Blaski¢ (subpoena) (§41),”° State offi- 
cials may not claim immunity from jurisdiction or functional immunity for inter- 
national crimes (this proposition was recently upheld in Ferrini, at $11). They are 
criminally liable for them (and in addition the State to which they belong incurs 
international liability for such breaches; however, there is a trend emerging in the 
international community to play down State responsibility and only call individuals 
to account for international crimes; in other words, in practice criminal liability of 
individuals tends to overshadow and set aside State responsibility). Nonetheless, as we 
shall see infra, 6.4 and 6.6, diplomats and senior State officials (heads of State or 
government, foreign Ministers), who are entitled to personal immunities, may not be 
prosecuted for international crimes as long as they hold office (the rationale for this 
temporary immunity residing in the need to prevent possible abuses by national 
courts jeopardizing smooth international dealing between States). 

The right of State officials to immunity does not accrue to the individuals acting on 
behalf of the State, but to the State itself. Consequently individuals can be brought to 
trial and punished by foreign States for any official act if their national State waives its 
right to immunity. 

18 See the judgment the New York Supreme Court delivered in People v. McLeod in 1841. McLeod, in a writ 

of habeas corpus had pleaded that (1) US courts lacked jurisdiction because he had acted in an official 

capacity, as a member of the British armed forces in Canada, and (2) in any event he had an alibi, in that 

‘he was absent, and did not at all participate in the alleged offence’ (at 263). The Court rejected the first 

objection (and considered it improper for it to consider the other ground), by noting that since there was no 

war between the USA and Great Britain, the latter could not legally justify the murder committed by McLeod: 

“She [England] cannot turn that into lawful war which was murder in time of peace. She may, in that way, 

justify the offender as between him and his own government. She cannot bind foreign courts of justice by 

insisting that what in the eye of the whole world was a deliberate and prepared attack, must be protected 
by the law of self-defence ... 1 deny that she can, in time of peace, send her men into our territory, and 

render them impervious to our laws, by embodying them and putting arms in their hands. She may declare 

war; but if she claim the benefit of peace, as both nations have done in this instance, the moment any of 

her citizens enter our territory, they are as completely obnoxious to punishment by our law, as if they had 

been born and always resided in this country’ (at 285). The Court therefore disallowed the petition and the 

case was remitted to another US Court, which found in October 1841 that McLeod had an alibi and acquitted 

him (at 299). 

19 See the UN Secretary-General’s ruling of 1986, at 214-12. 

20 The Appeals Chamber held that among the exceptions to the rule of State officials’ immunity are those 

that ‘arise from the norms of international criminal law prohibiting war crimes, crimes against humanity and 

genocide. Under these norms, those responsible for such crimes cannot invoke immunity from national or 

international jurisdiction even if they perpetrated such crimes while acting in their official capacity. Similarly, 

other classes of persons (for example, spies, as defined in Article 29 of the Regulations Respecting the Laws 

and Customs of War on Land, annexed to the Hague Convention IV of 1907), although acting as State organs, 

may be held personally accountable for their wrongdoing’ ($41). 
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6.4 IMMUNITIES OF DIPLOMATIC AGENTS 

International customary law grants a host of privileges and immunities . ee 

ats. They are laid down in the Vienna Convention on Diplomatic Re mone, o 

ied a the provisions of this Convention are to a large extent pees 

of customary law or have turned into general law. All these rules envisage two : asses 

of privileges and immunities, which overlap the functional immunities ni omats 
enjoy as State officials for acts and transactions performed in their officia capacity 
(see supra, 6.3). One class encompasses immunities that attach to the premises and 
assets used by the foreign State official for accomplishing his or her mission (these 
are immunities relating to property); the other class embraces immunities covering the 
personal activities of that official (personal immunities). These immunities are 
intended to shelter foreign officials from any interference with their private life that 
might jeopardize the accomplishment of their official function (traditionally the 
underlying rationale of these immunities was expressed with the dictum ne impedia- 
tur legatio, that is, they are granted in order to save the official mission from being 

; hampered in its work). 

In 1979, as a result of a claim against the Canadian military attaché in Rome for not paying the rent on his private dwelling in Rome, in Russel v, S.r1 Immobiliare Soblim the Italian Constitutional Court was asked to establish whether the immunity from civil jurisdiction 

customary rule granting immunity to foreign diplomats for their private transactions ‘sprang Up not in order to bestow a personal privilege but for the Purpose of assuring in all cases that the diplomat may fulfil his duties. Indeed, immunity from civil jurisdiction, although with some exceptions, became necessary precisely to guarantee complete independence in accomplishing the mission: ne impediatur legatio’ (at 147), 
- Among diplomatic immunities relating to property the following stand out: (a) 

located is not subject to 
rather, it is part of the 
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Personal immunities include the following: (1) Immunity from arrest and deten- 
tion. If the diplomatic agent engages in criminal activity, the host State may notify 
the sending State that he or she is persona non grata (that is, a person unacceptable 
to the eer vag State). In any such case, according to Article 9 of the Vienna 
Convention, the sending State shall as appropriate, either recall the person con- 
cerned or terminate his functions with the mission’: if that State refuses to do so or 
fails so to act ‘within a reasonable period’ the host State ‘may refuse to recognize 
the person concerned as a member of the [diplomatic] mission’, (2) Immunity 
from criminal jurisdiction. (3) Immunity from the civil and administrative jurisdic- 
tion of the receiving State (however, customary law as codified in Article 31 of the 
Vienna Convention provides that there is no exemption from jurisdiction with 
regard to action relating to: (a) private immoveable property located in the receiv- 
ing State, ‘unless he holds it on behalf of the sending State for the purposes of the 
mission’; (b) succession, ‘in which the diplomatic agent is involved as an executor, 
administrator, heir or legatee as private person and not on behalf of the sending 

State’; (c) ‘any professional or commercial activity exercised by the diplomatic 
agent in the receiving State outside his official functions’. Clearly with regard to 

these three classes of action it would have been unfair to exempt diplomats from 

the local jurisdiction, given that they deliberately engage in private activities or 

transactions not linked to their diplomatic functions). In addition, diplomatic agents 

are not exempt from administrative or civil proceedings whenever they voluntarily 

submit to jurisdiction; for instance, after initiating proceedings before a local court, 

thus waiving their right to immunity from jurisdiction, they may not invoke 

immunity in respect of a counterclaim directly connected with the principal claim, 

or in respect of an appeal. (4) Inviolability of the diplomatic agent’s private resi- 

dence, papers, correspondence, and property. (5) Exemption from all dues and 

taxes, personal or real, national, regional, or municipal (except for indirect taxes 

and other dues or taxes enumerated in Article 34(a)-(f) of the Vienna 

Convention). 

However, the above immunities do not cover a diplomatic agent who has the 

nationality of the receiving State or ‘permanent residence’ there (pursuant to Article 38.1 

of the Vienna Convention, ‘Except insofar as additional privileges and immunities 

may be granted by the receiving State, a diplomatic agent who is a national of or 

permanently resident in that State shall enjoy only immunity from jurisdiction, and 

inviolability, in respect of official acts performed in the exercise of his functions’). The 

rationale behind this exception is that otherwise the diplomatic agent would be 

exempt from any jurisdiction and thus enjoy total unaccountability. This applies 

among other things to payment of taxes and dues. It also and a fortiori holds true 

for immunity from criminal jurisdiction. 

Personal immunities differ from functional immunities in various respects: (1) In 

they cover private acts and transactions. (2) They 

e host (or receiving) State, 

s and enforcement of its 

contradistinction to the latter, : 

do not consist of exemptions from the substantive law of th 

but only of exemption from the jurisdiction of its court 
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or her way to or from the receiving State). 

6.5 IMMUNITIES OF CONSULAR AGENTS 

Customary rules on the legal status of consular agents were codified in the Vienna 

Convention of 1963. Consular-agents are not diplomatic envoys: they are not in 

charge of transactions between two States. Rather, they perform activities designed to 

protect the commercial and other interests of the appointing State and in particular 
render assistance to nationals of that. State (for instance, by giving such nationals 
help and advice should they be arrested or detained in the host State, by communi- 
cating with nationals imprisoned by-the local authorities, etc.). They also perform 
important notarial functions (for instance, by attesting and legalizing signatures, by 
administering oaths for the purpose of evidence in trial proceedings, by concluding or 
registering marriages, by taking charge of wills of their own nationals, legalizing 
adoptions, registering births and deaths, etc.). 
On account of the characteristics of their functions, consular agents do not enjoy personal immunities. They are only immune from criminal and civil jurisdiction for acts done in the official exercisé of their consular functions ( functional immunities). In addition, under Article 41.1 of the Vienna Convention, they are not ‘liable to arrest rs recor cara oR oe in ~~ sexe of a grave crime and pursuant to a 

Judicial authority’. Except 
committed to prison and are not ‘liable to any oth 
Slits costing = belinda a ana decision of final effect’ (Article 41.2). is Gieniher acdliltes and decunene ings where their activity is performed), as well 

» are inviolable from search and seizure. Consular agents are exempt from taxation (Article 49 ; of the Vienna Co customs duties and inspection (Article 50). piles sie 

in such a case, they may not be 
er form of restriction on their 

21 This Proposition : Was enunciated, amon th ve , Solar [1930] . KB 376, reprinted in 6 BILC, at tot to “d eee courts. See, for instance, Dickinson v. Del 

unity from legal liability, but only exemption from 
diplomatic agent is accredited’ 
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6.6 IMMUNITIES OF HEADS OF STATES AND 

GOVERNMENT AND SENIOR MEMBERS 

OF CABINET 

Heads of States, prime ministers and foreign Ministers on official mission abroad 

enjoy, in addition to immunity for official acts (functional immunity), privileges 

and immunities with regard both to the premises where they perform their official 

transactions or live, and also to their private acts. There are differences in the legal 

literature about whether the aforementioned privileges and immunities conferred on 

diplomatic agents may be extended in their totality to this class of persons. The better 

view is that this extension is admitted by international law; case law bears out this 

proposition.** National courts have grounded this conclusion in a principle parallel to 

that applying to diplomats, namely ne impediatur officium (the need to protect the 

foreign senior official from possible interference in his or her official functions).”° 

It should be stressed again that, unlike acts performed by these persons in their 

official capacity, which are covered by functional immunity, the privileges and 

immunities we are discussing here either relate to property or are personal, and are 

intended to shelter the foreign State official from any undue interference by the host 

State in his or her private life, thereby jeopardizing his or her action as a foreign 

dignitary. 

However, they are only granted to senior State officials on an official visit. It would 

seem that when they are on a private visit and are not travelling incognito, the host 

State is bound to afford them special protection; it may also grant them privileges and 

immunities out of comity, that is, politeness and good will; however, arguably it is 

under no obligation to do so. 

National courts as well as the International Court of Justice (in Arrest warrant) 

have set forth the view that chief among these immunities is the immunity from 

prosecution by a foreign court for either ordinary offences or international crimes. 

This view, which goes back to such famous cases as The Schooner Exchange 

v. McFaddon, of 1812 (at 137), has been repeatedly affirmed by case law.”* The ration- 

ale behind the exemption from the criminal jurisdiction of foreign courts is twofold: 

d out in Gladys M. Lafontant v. Jean-Bertrand Aristide, 

is premised on the concept 

11); second, 

first, as a US court pointe 

‘Head-of-state immunity, like foreign sovereign immunity, 

that a state and its rulers are one for the purposes of immunity’ (at 10- 

at 605-7 (where there is also stated the position of the US State 

f 21 January 1952 and the Court of Appeal of 20 

Bahawalpur State, at 657 and 662. 

921 in Nobili v. Emperor Charles I of 

22 See, for instance, Kilroy v. Windsor, 

Department); the decisions of the King’s Bench Division o! 

May 1952 in Sayce v. Ameer Ruler Sadiq Mohsammad Abbasi 

See also the decision of the Italian Court of Cassation of 11 March 1 

Austria, at 371-4 (English summary in Annual Digest, 1919-22, at 136). a 

23 See the order issued on 18 February 1987 by the Rome Tribunal in Bigi, at 360. ry = 

24 See, for instance, Saltany v. Reagan (at 320) and Gladys M. Lafontantv. Jean-Bert
rand Aristide (at 10-11), 

as well as Fidel Castro (Legal Grounds nos 1-4), Ghaddafi (at 1) and Sharon (at 2). 
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Of course, the State to which the senior official belongs may waive the 

immunity. 

6.7 DURATION OF PRIVILEGES AND IMMUNITIES 

As stated above, functional immunity does not cease with the céssation of the func- 
tions vested in the State official, as is confirmed by case law and State pronounce- 
ments, primarily concerning diplomatic agents.”° In contrast, personal privileges and 
immunities terminate with the cessation of the mission. A Paris Court in 1925 
spelled out the rationale behind this international regulation in Laperdrix and Pen- 
quer v. Kouzouboff and Belin, as follows: ‘the principle of diplomatic immunity is set 
up in the interests of governments, not in that of diplomats; it cannot apply beyond the [diplomatic] mission . . . a contrary view would lead to creating to the benefit of diplomatic agents a sort of statute of limitations and an indefinite unaccountability’ (at 65). Thus, for instance, if an ambassador commits such an ordinary crime as the murder of his wife in the receiving State, that is the State to which he is accredited, he is immune there from criminal jurisdiction; however, if he goes back to that country after relinquishing his diplomatic position, he may be arrested and brought to trial. 

uP 
The above Proposition is clearly confirmed by State practice and case law, concerning instances where diplomats had breached customs regulations (see Ministére Public v. P, at 30-1) or the 

at 288), or had committed rape (see » or refused to give their identity, and injured police 
» OF Cases where criminal misconduct by a nister was at stake ( see, for instance, Bigi, at 360). 

/ 

25 For instance, see the oniniac : , € opinion issued on 12 May 1 : , (1964), at 171; the decie; 961 by the Swiss Foreign D : 
late decision by the London Court of Appeal of 24 March ] keene ee 

another, 3 ILM, (1964), at 525 and § BILC, at 837. 964: in Zoerrsch v. Waldock and 
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inherent in the persons of diplomatic agents extends for a reasonable time after the 
cessation of diplomatic functions in order that they may complete their arrangements 
to leave the country’.’*° This proposition has been borne out by case law,?’ and is 
codified in Article 39.2 of the Vienna Convention on Diplomatic Relations, whereby 
personal privileges and immunities ‘cease at the moment when he [the diplomat] 
leaves the country, or on expiry of a reasonable period in which to do so, but shall 
subsist until that time, even in case of armed conflict’. Furthermore, the diplomatic 
agent enjoys immunity in the territory of third States while returning to his or her 
own country (see Article 40.1 of the Vienna Convention). 

6.8 PERSONAL IMMUNITIES AND 

INTERNATIONAL CRIMES 

As stated above, personal immunities shield all those State officials to whom they 
accrue from prosecution for international crimes, while such State agents remain in 
office. Spanish, French, and Belgian courts clearly enunciated this notion, respectively 
in Fidel Castro (Legal grounds 1-4), Ghaddafi (at 218-19), and Sharon (at 3). 
However, when they leave office the aforementioned State agents forfeit personal 

immunities. Accordingly, they may be prosecuted for any international crimes they 

may have perpetrated while in office, or before. This proposition is supported by case 

law (see, for instance, Pinochet, Bouterse, Hisséne Habré), as well as by State declar- 

ations.”* However, some cases seem to contradict this jurisprudential trend. In at least 
two decisions concerning former Heads of State, US courts held that they had juris- 

diction over them because the State to which they belonged had waived immunity: see 

In re Grand Jury Proceedings (concerning former Philippine President Marcos, found 

civilly liable for failing to comply with deferral grand jury subpoenas) and Paul v. 

Avril (concernirig the former military ruler of Haiti, sued for alleged violations of 

human rights). Clearly, if a waiver of immunity was considered necessary, this means 

that otherwise the former Heads of State would have enjoyed immunity from foreign 

courts’ jurisdiction. 

26 See Hackworth, iv, at 458. , Regan 
27 See, for instance, the decision of the Police Court of the District of Columbia in District of Columbia 

v. Vinard L. Paris, at 787-91; the decision of the Court of Appeal of Ontario in Re Regina and Palacios, at 

412-13. 

See also Shaw v. Shaw, decision by the British High Court of 9 February 1979, at 483-90. 

For other cases as well as State practice see J. Salmon, Manuel de droit diplomatique (Brussels: Bruylant, 
1994), 404-8. ' , 

28 For instance, in 2000 the UK Foreign Secretary stated in Parliament that ‘former heads of State are not 

immune from a process for such alleged crimes [that is, “very serious wsicuodet is woah lag 
(2000), at 588). 
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law (for instance, Defence Ministers; police officers, whether or not senior; military 

personnel, etc.) may be prosecuted at any time, even if they are still holding office. 

This proposition is supported by case law (see, for instance Sharon (at 3-4), holding 

that one of the two defendants, Ariel Yaron, former head of security and currently 

senior State official in the Israeli Defence Ministry, could be prosecuted; Scilingo, 

Guatemalan generals). US courts have also taken the same position, although with 

respect to civil cases (see, for instance, Garcia J.G. and Vides Casanova C., at 1 and 

2-6). 

6.9 LIMITATIONS UPON A STATE S TREATMENT 

OF FOREIGNERS AND INDIVIDUALS 

Fora long time customary rules and treaty provisions on the treatment to be accorded 

to foreigners have placed a major limitation upon State sovereignty. Although 

foreigners are under the territorial supremacy of the host State and are bound to 

comply with its laws and regulations, they also benefit from a host of rights laid down 

in international rules that confer international rights on their national State. The 

relevant international rules are intended to protect the life, person, and pro a f 

foreigners. Nationa! and international courts have held that forei sre sens ae 

9 ae treatment and in particular may not be deorined at tant 
wl caieeiiied, om fair compensation; they may not be subjected to military 

The rules on the ma 
approaches have been prhartiraplngtestettpte: wish , en pa se ene 
that it is sufficient for foreigners to be treated as th Jf soap, viata tia rate they iniise nak te entaid Stnndlt tbat ticki : nationals of the host State; that is, 

supported by developed countries, was that inst pees sini ie ca 
standard of civilization, regardless of how th casas. saitaas. eae enjoy a minimum 

by their own authorities; see, for instance Bevis niloaghae ste yidbaicly is » Harry Roberts v. United Mexican States, 
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settled by the US—Mexican Claims Commission in 1926, at 79—80.29 
(at 61-2),*° and Chattin (at 282). | 

It would seem that in the end the latter approach prevailed.*! Be that as it may, it 
can be contended that, generally speaking, foreigners (i) must not be disaridiinaled 
against; (ii) have the right to respect for their life and property; (ili) may not be 
collectively expelled from the territory, nor can they be expelled on national, racial, 
religious, or ethnic grounds. In particular, (iv) foreigners are entitled to judicial rem- 
edies to vindicate their rights in the host country. The territorial State authorities’ 
refusal to afford such remedies, or their resort to abusive or harassing procedures, or 
serious prosecutorial misconduct, may amount to a denial of justice (déni de justice) 
or miscarriage of justice, a serious breach of international rules on the protection of 
foreigners. 

Where no judicial remedy or insufficient remedies are granted by the authorities, 
foreigners may need to rely upon the diplomatic and judicial protection of their 
own State. Traditional rules granting to national States the right to claim that their 
nationals be treated in conformity with generally accepted standards also confer on 
host States the right of diplomatic protection, namely to claim compliance with 
international rules to the benefit of their nationals as -well as, in case of breach, the 
right to take action to obtain cessation of the iriternational wrongful act and com- 
pensation. Under international rules individuals wronged by the foreign State do not 

as well as Neer 

29 It is worth dwelling on this case, for it clearly shows that the standards of treatment of foreigners may be 
used in a flexible manner. ; 

The USA had alleged that its citizen H. Roberts had been arbitrarily and illegally arrested, had been held in 

detention for an excessive length of time, and in addition, while in. prison, had been subjected to cruel and 

inhumane treatment. The Mexico—-USA General Claims Commission dismissed the claim of illegal arrest. As 

for the excessive period of imprisonment, the Commission stated that ‘clearly there is no definite standard 
prescribed by international law by which such limits [i.e. the limits within which an alien charged with crime 

may be held in custody pending the investigation of the charge against him] may be fixed. Doubtless an 

examination of local laws fixing a maximum length of time within which a person charged with crime may be 

held without being brought to trial may be useful in determining whether detention has been unreasonable in 
a given case’ (at 79). The Commission then examined the relevant Mexican legislation and found that this 

legislation had been contravened in the case at issue. It therefore concladed that Mexico was responsible for a 

breach of international law in this respect. As for the allegation of ill treatment, The Commission dismissed 

the Mexican claim that Roberts had been ‘accorded the same treatment as that given to all other persons’. It 

pointed out that ‘Facts with respect to equality of treatment of aliens and nationals may be important in 

determining the merits of a complaint of mistreatment of an alien. But such equality is not the ultimate test 

of the propriety of the acts of authorities in the light of international law. That test is, broadly speaking, 

whether aliens are treated in accordance with ordinary standards of civilization’ (at 80). The Commission 

concluded that Harris had been held in prison in a cruel and inhumane manner; therefore an indemnity was 

warranted. 

30 The USA—Mexico General Claims Commission held that the bad treatment of aliens, to constitute a 

violation of international law, ‘should amount to an outrage, to bad faith, to wilful neglect of duty, or to an 

insufficiency of governmental action so far short of international standards that every reasonable and 

impartial man would readily recognize its insufficiency’ (at 61-2). a. . 

31 However, recently many States have insisted that their citizens abroad be afforded ‘national treatment’. 

See, for instance, the statement made in 1999 by the British Minister of State for the Foreign and Common- 

wealth Office, to the effect that the UK would insist that British nationals on trial overseas be ‘treated as well 

as nationals of the countries concerned’ (in 70 BYIL (1999), at 422). 
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Secretary of State must be free to give full weight to foreign policy considerations, which are not 

justiciable. However, that does not mean the whole process is immune to judicial scrutiny. The 

citizen’s legitimate expectation is that his request will be “considered”, and that in that con- 

sideration all relevant factors will be thrown into the balance’ ($99). 

For instance, in 2002 a British Co 

Before the national State brings a claim before an arbitral tribunal or institutes 

judicial proceedings before an international court against the host State for alleged 

breaches of the rights belonging to its nationals, it is necessary for the relevant 

individual to have exhausted all the domestic remedies available and effective. Only if 

he obtains no redress at the national level can his State take action at the inter- 
national level. The rationale behind the customary rule on the prior exhaustion of 
domestic remedies is that there is no point in bringing a claim on the international 
plane if there is a chance that it can be settled at the domestic level, by municipal 
courts that may be better placed to appraise the facts and apply national law As 
international litigation tends to be more costly, complex, and time-consuming than 
national judicial settlement of disputes, States prefer to take the international option 
as a last resort. 

The import and consequences of the rule are clear: to the extent that local remedies are effective, as long as they have not been exhausted the relevant claim may not be entertained 

pact on substantive law but has a bearing onl on procedural law: a claim is inadmissible as long as local remedies are not seat The controversy, although theoretically interesting, has minor practical relevance; indeed, it would seem that there is substanti ) i 
Poms s ntial agreement on the essential legal effects and implications of 

As a result of the stupendous devel 
national community, the rules on t 
absorbed by rules on human righ 

opment of human rights doctrines in the inter- reatment of foreigners have to a large extent been ts. As a consequence, Many international rules now 
individuals as such. It follows 

t Own nationals and any other individuals subj 
de jure or de facto authority). ma ‘a 
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Customary international rules on respect for human rights impose upon any State 
the obligation to respect the fundamental human rights of its own nationals, of 
foreigners residing or passing through its territory, as well as stateless persons. These 
rules do not provide detailed regulation of how a State must treat individuals. Such 
regulation can only be found in conventions such as the UN Covenant of Civil and 

Political Rights, the European Convention on Human Rights, the American Conven- 

tion on Human Rights and the African Charter on Human and Peoples’ Rights. 

Instead, customary rules, in addition to imposing certain obligations with regard to 

foreigners, enjoin any State not grossly and systematically to infringe human rights 

(see 11.4 and 19.5). 

The emergence of human rights has not obliterated traditional law on protection 

of foreigners. However, in some instances traditional rules have taken on new sig- 

nificance or a new role. For instance, the rule on prior exhaustion of local remedies 

also applies under human rights treaties, and must be complied with by individuals 

willing to bring claims on alleged breaches of human rights before such international 

bodies as the Inter-American Commission on Human Rights or the European Court - 

on Human Rights. The passage from the ‘interstate’ to the ‘community’ dimension of 

individuals’ claims has also involved, among other things, that now a further rationale | - 

of the rule has become the need to shelter international bodies from being swamped ° 

with innumerable claims that either are frivolous or vexatious, or may ay. a 

decided upon at the national level. 
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As stated in Chap and individuals, as well as a few 

liberation movements, international organizations, 
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sui generis entities. While insurgents, like States and some of the sui generis entiles, 

constitute traditional subjects of international law, the other categories are new classes 

of subjects. 

7.1 INSURGENTS 

Often political and military dissidence within a sovereign State results in large-scale 

armed conflict, with rebels succeeding in controlling a modicum of territory and 

setting up an operational structure capable of effectively wielding authority over the 

individuals living there. When this happens the insurrectional party normally claims 

some measure of recognition as an international subject.' 

What is the reaction of international law to civil strife? Later (20.7), it will be shown 

how international rules govern the conduct of hostilities. Here we shall establish the 

extent to which rebels acquire some standing in the world community. 

' Insurgency has occurred frequently since the inception of the international community. Civil strife raged 

in North America between 1774 and 1783: the fight between American settlers and the British colonial power 
(which today would be styled a ‘war of national liberation’, although the rebels were white, like the colonial 
power) lasted a long time and wrought havoc; it ended with the victory of the rebels. Between 1810 and 1824 
other rebellions broke out on the same continent, against Spanish and Portuguese rule in Latin America. 
porn ace aa got the upper hand. In the nineteenth century a number of internal armed 
tet ae a ed in aaa yet the most important civil war of all took place in the USA between 1861 

» attended by such appalling devastation and cruelty that the contestants regarded it as 
no different from a war proper, and consequently applied to it th 
conflict between States. In the twentieth centur 4 se puddle ade srs Seas , internal ; : : 
destructive. The Spanish Civil War 1936-9 wd comets were particilarly sertous, protracted, and 
After the Second World War, conflicts b ands out for its magnitude and far-reaching repercussions. 

, conflicts broke out in some Western and socialist countries: in Greece (1946~9) pete iA ioien in Czechoslovakia (1968), in Turkey (1983 to the present) pe reno 3-9) and in Chechnya (1991-6 and 1999 onwards). However, sae ave tended to take place in developing countries ( Public of the Congo, Sudan, Nicaragua, Colombia, and so on) 

in the former Yugoslavia 

most major insurrections in 
for instance, in Rwanda, the Democratic 
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States have traditionally been hostile to insurgents in their territory, on the obvious 

grounds that they do not like the status quo to be disrupted by people who seek to 
topple the ‘lawful government’ and possibly change the whole fabric of the State. 

Consequently they prefer to treat insurgency as a domestic occurrence and the 

rebels as common criminals. In their eyes, any ‘interference’ from the international 

community is bound to bolster insurgents and make them even more dangerous. 

Traditional reluctance to grant civil upheaval the status of international armed con- 

flict has become even more marked in recent times, for two reasons. The first is the 

rapid spread of ethnic feuds or other forms of conflict in many developing States, 

particularly in Africa, where the arbitrary borders decided upon by the colonial 

powers are likely to lead to secession. The second is the growing centrifugal influence 

of nationalist or religious groups, particularly in States resulting from the break-up 

of bigger entities (this holds true, among others, for the new States born out of the 

collapse of the Soviet Union and Yugoslavia). Consequently, feeling more and more 

insecure, the overwhelming majority of States show a growing tendency to withhold 

the granting of international legal standing to rebels and to treat them under the 

criminal law of the country concerned. 

The inimical attitude of States towards insurgents has manifested itself in three 

principal forms. 

First of all, the current regulation of the conditions for insurgents to acquire inter- 

national legal personality is rather unclear. International law only establishes certain 

loose minimum requirements for eligibility to become an international subject. In 

short, (1) rebels should prove that they have effective control over some part of the 

territory, and (2) civil commotion should reach a certain degree of intensity and 

duration (it may not simply consist of riots, or sporadic and short-lived acts of 

violence). It is for States (both that against which civil strife breaks out and other 

parties) to appraise—by granting or withholding, if only implicitly, recognition of 

insurgency—whether these requirements have been fulfilled. 

If the insurrection is widespread and protracted in time, and rebels come to acquire 

stable control over part of the territory, the central authorities or third States may 

grant the recognition of belligerency. In 1870 and 1875 the US President Grant cogently 

set out the conditions for such recognition when he put forth the grounds on which 

the United States refused to grant such recognition to Cuban rebels fighting against 

the central Spanish authorities (Cuba was then a Spanish colony). 

In his ‘special message’ of 13 June 1870, President Grant wrote as follows: ‘The question of 

belligerency is one of fact not to be decided by sympathies for or prejudices against either party. 

The relations between the parent state and the insurgents must amount, in fact, to war in the 

sense of international law. Fighting, though fierce and protracted, does not alone constitute 

war; there must be military forces acting in accordance with the rules andicustoms of war— 

flags of truce, cartels, exchange of prisoners, etc.—and to justify a recognition of belli
gerency 

there must be, above all, a de facto political organizatio
n of the insurgents suffic ient in character 

and resources to constitute it, if left to itself, a state among nations capable of discharging the 

duties of a state, and of meeting the just responsibilities it may incur as such toward other 
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the uncertainty that hangs around the entire insurrection there is no palpable evidence of an 

election, of any delegated authority, or of any government outside the limits of the camps 

occupied from day to day by the roving companies of insurgent troops. rhere ad no COMMERCE, 

no trade, either internal or foreign; no manufactures. The late commander in chief of the 

insurgents, having recently come to the United States, publicly declared that “all commercial 

intercourse or trade with the exterior world has been utterly cut off,” and he further added, 

“To-day we have not ten thousand arms in Cuba.” ’ (in Moore, Digest, i, at 194). 

Subsequently, in his ‘annual message’ of 1875, President Grant further explained why the 

USA could not grant the recognition of belligerency. He repeated that in his view the insurgents 

had no ‘substantial political organization, real palpable and manifest to the world, having the 

forms and capable of the ordinary functions of government toward its own people and other 

States, with courts for the administration of justice, with a local habitation, possessing such 

organizational force, such material, such occupation of territory, as to take the contest out of 

the category of a mere rebellious insurrection, or occasional skirmishes, and place it on the 
terrible footing of war, to which a recognition of belligerency would aim to elevate it’ (ibid., 
at 196). 

If the State against which the insurgents are fighting or third States grant them the 
recognition of belligerency, thereby admitting that the conflict under way is inter- 
national, rebels are automatically upgraded to entities entitled to all the rights, and 
subject to all the obligations, deriving from jus in bello (see infra, 20.7). States are 
however loath to grant such recognition, as is shown by the fact that it has very 
seldom been given. 

aaa are maeed rare. During the American Civil War, on 19 April 1861, President Lincoln 65 ; Sa declaring the coasts of the seceded Confederate States to be under naval ; for this purpose a competent force’ was posted ‘so as to prevent entrance and exit 
mation amounted to a recognition of 

; ation of neutrality, thus recognizing in 
. and 1875, as mentioned 

shales 
’ ntioned above, the USA cognize the Cuban insurgents as belligerents Opposing Spain. In August-September 1918 Britai ro inca tas vy and the USA recognized the state of belligerency between the taken up arms against the central authorities and were led by a 
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community were to decide that a certain insurrectional party lacks the requisite 
conditions, that party would hardly be in a position to exercise the rights and fulfil 
the obligations inherent in its international status, however strong, effective, and 
protracted its authority over a portion of the territory belonging to a sovereign State. 

In practice, things are different, on two main grounds. First, in the international community 
there are different political and ideological alignments; any insurrectional party is likely to 
enlist the support of one or more States with which it has political, religious, or ideological 
affinities, or because of military or strategic considerations. Consequently there will always be 
one or more States inclined to grant recognition to certain rebels. Second, even other States 
may at a particular point find it useful to concede that a group of insurgents has become a 
legally independent subject. This may occur when the rebellious party exercises effective 
authority over a territory where foreigners live. Since it would be unrealistic for third States to 
claim respect for their nationals from the incumbent government, they are forced to address 
their claim for protection of their citizens and their property to the rebels. They thus implicitly 
admit that rebels have a duty under international law to protect the lives and assets of 
foreigners. 

Be that as it may, there is no gainsaying that recognition by existing States can play a 

more significant role in the case of rebels than in the ‘birth’ and legal personality of 

new States. The conspicuous reluctance of States to admit rebels to the ‘charmed 

circle’ of the family of nations, the inherently provisional character of insurgency, the 

embryonic nature of most international rules concerning civil strife, are all factors 

determining the practical and legal importance of recognition of insurgents. 7 

There is a second way in which hostility to rebels comes to the fore. While third 

States are authorized to provide assistance of any kind (including the dispatch of 

armed forces for wiping out the rebels) to the ‘lawful’ government, they are duty- 

bound to refrain from supplying assistance (other than humanitarian) to rebels 

(whereas, as we shall see, infra, 7.5, they are authorized to assist national liberation 

movements). 

A third consequence of this hostility is the paucity of general international rules 

that address themselves equally to rebels and to States. 

These rules include those, of a customary nature, on treaty making: insurgents are 

to some extent empowered to enter into agreements with States willing to entertain 

relations with them. 

The power of rebels to make international agreements is explicitly restated, with regard to a 

specific matter, in Article 3.3 common to the four 1949 Geneva Conventions (“The Parties to 

the conflict should further endeavour to bring into force, by means of special agreements, all or 

part of the other provisions of the present Convention’). The clause in paragraph 4 of the same 

Article, whereby ‘The application of the preceding provisions shall not affect the legal status of 

the Parties to the conflict’ was primarily intended to be a diplomatic device or gimmick for 

assuaging the fear of States that rebels might be thereby politically legitimized (cf., among 

others, J. S. Pictet (ed.), Commentary to the IVth Geneva Convention (Geneva: ICRC, 1958) at 

44). It cannot have any bearing on the restatement of rebels’ customary law power to make 

agreements, if the rebels have a modicum of organization and control over part of a territory 



; ; c : E E 
. 

onal subjects are willing to entertain legal dealings with them. 

7 ateeee™ ® nents with the State against which they were 

Leone set out in its decision in M. Kallon and 
and as long as oth ay 

indeed, insurgents have often concluded agrees 

. wit ti >necial Court for Sierra 
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;; rebels are to grant foreigners the treatment provided for 
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under international law. In 1972, in his Report om » of S ili ailiines 
Responsibility, R. Ago drew attention to three examples of State pra — 

third States requested insurgents to make compensation for damage caused by the 

insurrectional authorities to the nationals of the States concerned (see YILC, 2 (1972), 

§181). These cases relate to the American Civil War (1861-5), to an insurrection which 

broke out in Mexico in 1914, and to the Spanish Civil War (1936-9). (In relation to the 

latter, on three occasions in 1937 the British Government addressed a formal request 

for reparation to the Nationalist authorities, as a consequence of the destruction of a 

British destroyer, a merchant vessel, and two seaplanes at the hand of the insurgents). 

~ However, rebels do not have a full correlative right to claim respect for their lives 

and property from all third States where their ‘nationals’ (that is, persons owing 

them allegiance) may find themselves. Such respect can be exacted only by way of 

reciprocity. If a ‘national’ from an insurgent territory lives in a State unwilling to 

-tecognize rebels, that State’s duty, to protect that ‘national’ only exists in relation 
_to-the ‘lawful’ government, of which the individual has citizenship. 

With regard to the rules on foreign representatives, it would seem that insurgents 
| Must treat as State organs all officials of third States in the territory under their 
control; that is, they owe them a special duty of protection, and must grant them 
immunity from jurisdiction for official acts, etc. as well as respect diplomatic immun- 
ities of foreigners entitled to such immunities. It can be contended that, in contrast, 
persons acting for the rebellious party can claim international protection only from 
those States that have granted them recognition. Other States are entitled to regard 
them simply as nationals of the country where civil strife is under way. It must, however, be mentioned that as long ago as 1897 the US Supreme Court held in Underhill v. Hernandez that officials or agents of the insurgent party are entitled to 

t entered into by the Government of Ni i 
a 

nt of Nicaragua with Nicaraguan son 23 March 1988 (text in 27 ILM (1988), at 955-6): the agreements entered into by the Aa of ndependence of Angola’ (UNITA) of i May 1991 (text in UN ement was initialled by the heads of the two delegations, then 
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immunity from the jurisdiction of foreign courts for their official acts carried out on 
their territory. 

In 1892, during the civil war in Venezuela, General Hernandez, a leader of the insurgents, 
allegedly ill-treated an American citizen, G. F. Underhill, who had constructed a waterworks 
system in the city of Bolivar. (Underhill complained that among other things he had been 
refused ‘a passport to leave the city of Bolivar’, had been confined in his house, and had been 
the object of assaults and affronts by the soldiers of Hernandez’ army.) After the success of the 
insurgents (and after their government was recognized by the USA as ‘the legitimate govern- 
ment of Venezuela’) Underhill brought a claim for damages against Hernandez in a US court. 
The US Supreme Court, to which the case was eventually taken, held that the US Court of 
Appeal that had dismissed the claim was right, for the Venezuelan general enjoyed immunity 
from foreign jurisdiction for his official acts. It stated that ‘If the party seeking to dislodge the 
existing government succeeds, and the independence of the government it has set up is recog- 
nized, then the acts of such government from the commencement of its existence are regarded 
as those of an independent nation. If the political revolt fails of success, still if actual war 
has been waged, acts of legitimate warfare cannot be made the basis of individual liability’ 
(at 196). 

A few rules on the enforcement of international law also apply (see 15.2-3). Insur- 
gents can resort to lawful countermeasures to enforce international agreements 
entered into with third States or the general international rules on foreigners and 
respect for officials, when applicable. 

Finally, there are rules concerning the conduct of hostilities with the ‘lawful’ govern- 

ment (see 20.7). Some of them are customary in nature: for instance, those on the 

protection of civilians and other persons not taking part in armed hostilities as well as 

the norms laid down in Article 3 common to the four Geneva Conventions of 1949, 

which, as the IC) authoritatively held in Nicaragua (merits) (§218), have turned into 

customary international rules. Furthermore, some international rules on means and 

methods of combat as well as those on criminal responsibility for serious violations 

of humanitarian law apply to rebels (see the decision the ICTY Appeals Chamber 

handed down in Tadi¢ (Interlocutory Appeal), at §§96-137); it among other things 

follows that such violations may amount to war crimes, for which their authors may 

be held criminally liable (see thereon Tadi¢ (Interlocutory Appeal), §§94-S). 

In addition to such customary rules, rebels may be bound by some treaty rules on 

internal armed conflict, such as the 1954 Hague Convention for the Protection of 

Cultural Property in the Event of Armed Conflict, the Second Geneva Protocol 

of 1977, or the 1996 Amended Protocol on Prohibitions or Restrictions on the Use of 

Mines, Booby-Traps and Other Devices. The legal ground on which rebels, formally 

not parties to these treaties, may derive obligations and rights from them, has raised 

much controversy in the legal literature. 

The problem arises because, as we shall see (9.1) treaties as a rule only apply between the 

contracting parties. The better view is that rebels may derive rights and obligations from those 

treaties pursuant to Articles 34-36 of the Vienna Convention on the Law of Treaties (and the 

corresponding rules of customary law), which provide for the conditions on which third parties 
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for the first condition, it is clear from the text of the specific treaties under discussion, the 

on of their draftsmen, and the very logic of these treaties that their authors also intended 

not make sense to lay down a set of obligations solely 

incumbent upon the central authorities vis-a-vis all the other contracting States, while leaving 

rebels free from any legal trammel. First, what incentive would the central authorities have to 

comply with those obligations if the adversary remains free to kill civilians, attack hospitals, 

etc.? The fact that all these actions would amount t 

of the country would not discourage rebels from engaging in them, in the hope of eventually 

going scot-free after winning as a result of either overpowering the Government or seceding 

from the territory. Second, contracting States engaged in an internal armed conflict are duty- 

bound towards all the other contracting parties in any case to comply with the obligations 

stemming from the treaties even if the adversary does not do so; consequently, were one to 

argue that insurgents are not legally bound by the treaties, an absurd and untenable asymmetry 

would follow). As for the condition that rebels must show themselves to be ready and willing to 

accept the aforementioned treaties (or one of them), it is met any time insurgents make a 

declaration to the effect that they expressly undertake to comply with international humanitar- 

ian law as laid down in the relevant treaty, or implicitly accept as binding the provisions of the 

treaty by some sort of written statement or undertaking (for example, by requesting the ICRC 
to intervene and guarantee respect for the treaty). This express or implied written engagement 
results in rebels deriving rights and obligations from the treaty, although strictly speaking they 
do not become parties to it. The distinction between these two categories (participants in and 
parties to the treaty) is easy to explain. States tend to be stable and permanent. Rebels, in 
contrast, are by definition transient.creatures. Their temporary character fully justifies their 
participating in the treaties at issue solely so long as the internal armed conflict is in progress 
As the treaties are designed to regulate the armed strife, it is quite right that rebels be bound by 
(and draw legal entitlements from) them only for the duration of the conflict.5 
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(those which take the view that rebels fulfil all the condi 
personality, and consequently engage in dealings with them), 

ions for international 

7.2 SUI GENERIS ENTITIES 

7.2.1 GENERAL 

There exist in the international community some international subjects that exhibit 
two characteristics: they (1) have come to acquire a legal status there on account 
of specific historic circumstances; (2) do not possess any distinct territory or, if they do 
use a territory, this belongs to another entity; (3) have a very limited international 
personality, not different, in practice from that of such diminutive States as Andorra, 
Monaco, San Marino, Fiji, St. Vincent and Grenadines, and the like (which however in 

theory are vested with all the rights and powers belonging to sovereign States). 

7.2.2 THE HOLY SEE 

The Holy See consists of the central organization of the Catholic Church. Previously 

the Church wielded authority and control over a State, called in the past the ‘Pontifical 

State’ or the Papal States, with a fairly big territory in central Italy. After the comple- 

tion of Italian unity and the birth of Italy as a sovereign State in 1865, the Pontifical 

State was incorporated in the Italian Kingdom in 1870. In 1929, as a result of agree- 

ments with Italy, a few buildings in Rome (covering not more then one hundred 

acres) were turned over to the Holy See so as to constitute what is now called 

the “Vatican State’ (a distinct, diminutive subject of international law, endowed with a 

tiny territory, but deprived of sovereignty, for it is subjected to the supremacy of the 

Holy See). 

The Holy See can enter into international agreements, which are called “concordats’ 

when they regulate the treatment of Catholics and Catholic institutions by the other 

contracting party. One such agreement was made on 11 February 1929 with Italy 

(it consisted of a concordat and a treaty proper; see text in 23 AJIL (1929), Suppl., 

187-95). It also enters into multilateral treaties of a humanitarian character, such as 

the Convention on Stateless Persons of 1954 or the International Wheat Agreement of 

1959. In addition, the Holy See is a member of some international organizations (for 

instance, the Universal Postal Union and the International Telecommunications 

Union) and has observer status at the UN. The Holy See also takes part in diplomatic 

relations, sending and receiving diplomats. ne . 

The main reason why States, even if they have no Catholic affiliation, entertain 

international relations with the Holy See lies in tradition and in the moral authority 

of the Pope, the highest official of the Holy See. | 

It is interesting to note that, being an international subject, the Holy See enjoys 
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other managers of the Vatican bank ‘Institute for Religious , "~ riche ne ted 

the Italian authorities of the fraudulent bankruptcy of mance . *t rm e accused had 
be brought to justice, for the Italian courts lacked jurisdiction: the thre 

not acted as private individuals but as organs or representatives of the Vatican Bank. 

The Court held (at 329) that it must act upon Article 1] of the 1929 treaty between 

italy and the Holy See, whereby “The Central bodies of the Catholic Church shall be 

exempt from any interference by the Italian State’ (a treaty provision that among 

other things restated the customary rule on functional immunities of State official 

(see 6.3) and extended it to officials of the Holy See). 

7.2.3 THE SOVEREIGN ORDER OF MALTA 

The Sovereign Order of Malta (SOM), established at the beginning of the twelfth 

century, at the time of the Crusades, had a territory: after Jerusalem, St John in Acres, 
Cyprus, and Rhodes (1308-1522), the Order’s territory was. the island of Malta, which 
it possessed between 1530 and 1798 (when Napoleon dispossessed. the Order of the 
island, which was then handed over to Great Britain by virtue of the Paris Treaty of 
30 May 1814). Since 1834 it has had a building in Rome. It runs hospitals, casualty 
units, charitable institutions, and relief organizations.in various countries. 

The Order’s presence in the international community, albeit slight, is primarily due 
to historical reasons linked to its traditional humanitarian role. It has an extremely 
limited, almost evanescent international personality (which, in addition, is increas- 
ingly controverted on account of the growing dependency of the Order on the Holy See). Essentially, it entertains diplomatic relations with a number of States all charac- terized by their Catholic tradition (Italy, Spain, Portugal, Argentina, Brazil, etc.). In some respects, though, these relations belong more to comity than to the legal sphere proper. Italian courts, in a long string of judgments, have nonetheless propounded the Order's international personality.° In 1935 the Italian Court: of Cassation held in Nanni v. Pace and the Sovereign Order of Malta that the Order has a ‘limited legal 

to the Order’ (at 1485). More recent] 
Ordine di Malta v. Amministrazione 
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AAs has been rightly noted,’ although the Order is recognized by and has relations 

with a limited number of States, its impact on the whole international community 

manifests itself as follows: other States acknowledge that the relations between that 

small number of States of Catholic affiliation and the Order are international in nature. 

72.4 THE INTERNATIONAL COMMITTEE OF THE RED CROSS (1CRC) 

Unlike the two previous entities, which are deeply rooted in the old history of Europe, 

the ICRC is a relatively modern institution that reflects the new trends in the inter- 

national community towards an ever-expanding role of humanitarian concerns. 

Nonetheless the ICRC too, born as a private entity, has gradually come to possess 

international personality essentially for historical reasons. 

The Committee was established in 1863 in Switzerland as a private association for 

the purpose of fulfilling a humanitarian mission with regard to armed conflicts. 

Initially it was called “Comité international et permanent de secours aux militaires 

blessés’; it was given the present name in 1875. It was granted domestic legal personal- 

ity under the Swiss federal Civil Code (adopted 
in 1907 and entered into force in 1912: 

Articles.60 et seq.). The increasing importance and dynamism of the Committee have 

resulted in its playing a significant role in international dealings and acquiring an 

(albeit limited) international status. 

The ICRC has no territory of its own. It has its headquarters in a building in 

Geneva, on Swiss territory. The ICRC premises are, however, inviolable, that is, “no 

agent of the Swiss public authority m
ay enter them without the express consent of the 

Committee’ (Article 3 of the 1993 Agreement; see below). 

The ICRC promotes the drafting of multilateral humanitarian treaties on armed 

conflicts, and contacts States to prompt them to comply, or promotes compliance 

with international conventions on armed conflict. Under the 1949 Geneva Con- 

ventions it may fulfil the role of protecting entity
 if agreement between belligerents is 

not reached on.the appointment of Protecting Powers (see infra, 20.6.5(6)(4)). In 

fulfilling such role the ICRC not only safeguards the interests of the belligerents, but 

also ensures that the rights of the victims 
of war are duly respected. It should be noted 

that under some common 
provisions of the four Gene

va Conventions of 1949 (10.3, 

10.3, 10.3 and 11.3), the ICRC has the right to offer its humanitarian services to fulfil 

the role normally performed by Protecting Powers, and the relevant belligerent is 

legally bound to accept such offer. 
. 

In addition, the ICRC may enter ‘nto international treaties with States and inter- 
$ 

national organizations. It often does make such treaties 
or conventions with States” or 

7 G. Sperduti, ‘Sulla personalita internazionale dell’Ordine di Malta’, 38 RDI (1955), at 48-55. See also 

Lezioni di diritto interna
zionale (Milano: Giuffré, 1958), at 28. 

| 

8 For instance see the agreement of 19 March 1993 with Switzerland on the legal status of the Committee 

in Switzerland, in 293 IRRC (1993), at 152-60, also online: www.icrc.or
g/ Web/Eng/siteeng0.nsf

/iwpList74/ 

39C4231SEEAD5434C125
6B66005B299C. Article 1 of the Agreement stipulates among other 

things that the 

Swiss Government ‘recognizes the international juridical personality 
of the Committee. 
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7.3 THE REASONS BEHIND THE EMERGENCE OF 

NEW INTERNATIONAL SUBJECTS 

As stated above, the new international subjects comprise international organizations, 

national liberation movements and individuals. . | 

The rationale behind the setting up of, and attributing international status to, 

intergovernmental organizations is different from that motivating the granting of 

international standing to national liberation movements and individuals. 

As far as the former category is concerned, States have been motivated by reasons of 

expediency and practicality. In modern times many questions have acquired an inter- 

national or trans-national dimension; they can therefore only be settled by inter-State 

co-operation. It is thus only natural that States have refrained from looking after 

certain areas of mutual interest individually. They have preferred to set up joint bodies 

charged with the carrying out of international action, in matters of trans-national _. 

interest, on behalf of all the participating States. The establishment of such bodies 

began in the late nineteenth century. What is remarkable is that, particularly after the _ 
Second World War, a further step was taken and intergovernmental agencies were 
increasingly endowed with autonomous powers, with rights and duties distinct from 
those belonging to each member State. An ideological factor helped in strengthening 
the role of intergovernmental organizations and allotting international standing to 
them. This was the idea that to ward off the scourge of a third world war, a strong 
network of international instrumentalities should be created so as to impose heavier 
and more far-reaching restraints on States. However illusory and naive this ‘inter- 
nationalist’ outlook may have been, there is no denying that it led to the proliferation 
of organizations and contributed to their increasing importance. 

at 380-5; online: www.un.org/icty/legaldoc/index.htm. '0 See A. Lorite Escori 
“ae Rouge comme organisation sui is: 

dique internationale du CICR’, 105 RGDIP (2001) neon oe 
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natn ad mation bentng moves he dati fe 
classes of international subject. A Western iheral-deriSone t Sane 9 : ; cratic theory lay at the root 
of the granting of legal entitlements to individuals on the international scene: the 
human rights doctrine, championed by Western countries such as the USA and a 
few Latin American countries as early as 1944-5 and subsequently taken up by a 
number of other Western or Western-oriented States. This doctrine did not result 
only in the drafting of a number of international treaties protecting human rights. 

Its logical corollary was that individuals were granted the opportunity to call States 

to account before international bodies whenever they felt that their rights had 

been disregarded. In addition, new doctrines emerged (or took on new vigour) in the 

world community. They advocated full respect for some basic values (in addition 

to human rights, peace, the need to spare civilians as much as possible in armed 

conflict and, more generally, to uphold principles of humanity). Furthermore, States 

increasingly envisaged the direct imposition of international obligations upon 

individuals, regardless of what the national legal order within which they live may 

enjoin them to do. These obligations are designed to induce individuals to heed those 

values, with the consequence that, should they disregard them, they may be prosecuted 

and punished. cece ath 

The doctrine of self-determination of peoples is behind the emergence of colonial 

peoples and peoples under racist regimes or foreign domination on the international 

scene. What gave impulse to the appearance. of this category of subjects was the anti- 

colonialist version propounded by Lenin as early as 1917, rather than che moderate 

one put forward by Woodrow Wilson in 1918 (see 3.7.1). 

74 INTERNATIONAL ORGANIZATIONS 

States increasingly find it convenient to establish international machinery for the 

purpose of carrying out tasks of mutual interest. They therefore institute distinct 

centres of action that further common goals, but are designed to perform only those 

activities that States delegate to them. As the ICJ put it in its Advisory Opinion on 

Legality of the Use by a State of Nuclear Weapons in Armed Conflict, the object of the 

constituent instruments of international organizations 
‘is to create new subjects of law 

endowed with a certain autonomy, to which the parties entrust the task of realizing 

common goals’ ($19). On this score organizations, when they are endowed with inter- 

can be styled ancillary subjects of international law. This 

means that they are but instruments in the hands of States. They cease to exist inter- 

nationally the very day the groups of States that created them decide to jettison them. 

In the same Advisory Opinion, the IC) also stressed another major feature of 

international organizations: unlike States, they have a limited competence and field 

of action. As the Court put it: 

national legal personality, 
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International organizations were first created in the late nineteenth and the early 

twentieth centuries; they were, however, very rudimentary, and primarily concerned 

with technical matters. 

Think, for example, of the Universal Postal Union, set up in 1875; the Union for the Protection 

of Industrial Property, established in 1883; the International Institute for Agriculture, created 

in 1905; and the various ‘River Commissions’, for the Rhine, the Danube, etc. They were merely 

collective instrumentalities for the joint performance of actions that each member State would 

otherwise have had to undertake by itself.'' 

The League of Nations and the ILO—political institutions established after the 
First World War—were of greater importance. Yet they, too, were to a large extent 
conceived by member States as ‘collective organs’, that is, as structures under the 
control of those States, hence possessing hardly any really independent role or 
existence of their own. However, the question of their being endowed with inter- 
national legal personality did crop up, and, although many scholars including 
D. Anzilotti rejected the idea,'? some courts answered that question in the affirmative. 
In particular, in 1931 the Italian Court of Cassation delivered a seminal decision in Istituto internazionale di Agricoltura v. Profili. Mr Profili, an employee of the International Institute for Agriculture (IIA), the international organization that was the predecessor of FAO and similarly headquartered in Rome, had been dismissed by the Organization. He sued the IIA before 

Court held that the Organization had international legal personality, as the States establishing the Organization had intended it to be ‘absolutely autonomous vis-a-vis each and every member State’; consequently it was empowered to organize its own structure and legal order autonomously and without any interference from sovereign States. It followed that Italian courts lacked jurisdiction over employment relations with the Organization (at 386-9). 

for example, the United Nations, States, the Council of Europe, the Arab States, all of which are regio 

which nas universal scope; the Organization of American Organization of African Unity (now AU), and the League of nal in character; (b) military relations—for example, NATO 
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and the former Warsaw Pact Organization; (c) economic co-operation—for example, the IMF 

the World Bank, and the WTO (at the universal level); the EU (which also “8 ; solitical 

dimension), at the regional level; (d) cultural relations—for example, UNESCO; (e) ae co- 

operation—for example, ILO, FAO. At present there are more than 400 intergovernmental 

organizations. 

Usually, these organizations consist of a permanent secretariat, an assembly in 

which all member States take part when it meets periodically, and a governing body 

made up of a limited number of member States, and entrusted with managerial tasks. 

Not all international organizations possess international legal personality. What is 

the test for determining whether or not they are international subjects? In its Advisory 

Opinion of 1949 on Reparation for Injuries Suffered in the Service of the United Nations 

the ICJ outlined two criteria. 

First, it must be shown that the member States, in setting up the organization and 

entrusting certain functions to it, with the attendant duties and responsibilities, 

intended to clothe it ‘with the competence required to enable these functions to be 

effectively discharged’ (at 179). In other words, it must be proved that the founding 

fathers intended to put into being an autonomous body, capable of occupying ‘a 

position in certain respects in detachment from its Members’ (ibid.). This intention 

can be inferred from various elements. For instance, it may be deduced from, among 

other things, the fact that decisions of the principal organs of the organization must 

not be taken (or must not always be taken) unanimously but can be adopted bya 

majority vote. That intention may also be spelled out by the draftsmen
 in the text of 

the charter or statute of the organization. In this respect, it may suffice to mention 

Article 4.1 of the 1998 Statute of the International Criminal Court (ICC), which 

states: ‘The Court shall have international legal personality. It shall also have such legal 

capacity as may be necessary for the exercise of its functions 
and the fulfillment of its 

purposes.’ 

Second, it is necessary for the organization in actual fact to enjoy the auto
nomy from 

member States and the effective capacity necessary for it to act as an international 

subject. In the ICJ’s words, it is necessary to show that the organization ‘js in fact 

exercising and enjoying f
unctions and rights which

 can only be explained on
 the basis 

of the possession of a large measure of international personality and the capacit
y to 

operate upon an international plane’ (ibid.). 

In 1985 the Italian Court of Cassation insisted upon this requirement in Cristiani v. Istituto 
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What are the international rights and duties conferred or, parr > imposed on 

such organizations by international customary, that is general, rules? It is impose 

to give a definite answer, for it is to a large extent left to the instituting States to 

decide in each case how to structure the international entity, and to what extent to 

grant to it powers and obligations that are then effectively exercised and discharged 

in practice. As the ICJ put it in Reparation for Injuries, ‘the subjects of law in any 

legal system are not necessarily identical in their nature or in the extent of their 

rights’ (at 178). Bearing this caveat in mind (as well as the aforementioned right 

proposition of the ICJ in Legality of the Use by a State of Nuclear Weapons in Armed 

Conflict (at §25) whereby ‘international organizations . . . do not, unlike States, pos- 

sess a general competence’), it may be noted that the international practice which 

evolved after the Second World War shows that at least a handful of international 

rules do confer rights on organizations in relation to non-member States on condi- 
tion that the former are sufficiently autonomous from the member States and have a 
structure enabling them to act in the international field. Among the rights that we 
may safely regard as belonging to international bodies, the following should be 
mentioned. 

(1) The right to enter into international agreements with non-member States on 
matters within the organization’s province. Treaties concluded by the organization have 
all the legally binding effects of international treaties proper—provided, of course, 
that this was the intention of the parties to the agreement. 

In fact, organizations have concluded numerous treaties covering a host of matters: head- ar agreements, conventions on privileges and immunities of international civil servants - : , ee nd members of international organs, treaties relating to activities performed by the organiza- peo" concerned (for instance, those on technical assistance entered into by the UN), agreements with other organizations for the co-ordination of their action, etc. 
(2) The right te immunity from jurisdiction of State courts for acts and activities 

More generally, j 
the jurisdiction as well 
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(3) The right to protection for all the organization’s agents acting in the territory of a 

third State in their official capacity as international civil servants. The IC) in its 

Advisory Opinion on Reparation for Injuries authoritatively upheld this right. 

On 17 September 1948, the UN Mediator, a Swede, Count Folke Bernadotte, and the UN 

Observer, a Frenchman, Colonel André Sérot, were assassinated by a Jewish terrorist organiza- 

tion while on an official mission for the UN. The murder took place in the eastern part of 

Jerusalem (then under Israeli control) after Israel had proclaimed its independence, and before 

it was admitted to UN membership. The Israeli authorities tried to discover and bring to justice 

the perpetrators and instigators of the crime but, as the Israeli representative stated to the 

UN GA on 5 May 1948, ‘the results of the investigations had been disappointingly negative’ 

(UNY, 1948, at 400). The Government of Israel admitted that ‘failure had been reported in 

the functioning of its security system in the past’ but ‘could not admit that any conclusions 

could be drawn from that event with respect to its present capacity to fulfil its international 

obligations’. Whatever the reasons behind its stance (it has been contended that it made a 

point of honouring its international obligations because it was keen to enter the UN), the fact 

remains that Israel declared itself to be ready to make reparation for its failure to protect the 

two UN agents and to punish their killers. 

(4) The right to bring an international claim with a view to obtaining reparation for 

any damage caused by member States or by third States to the assets of the organiza- 

tion or to its officials acting on behalf of the organization. The ICJ upheld this right 

too in the same case. The Court held unanimously that the organization could bring 

an international claim for damage caused to its assets, and held by a large majority 

(eleven to four) that the organization could also bring a claim for reparation due in 

respect of the damage caused to an agent of the organization (so-called functional 

protection). Accordingly, the organization may bring claims on behalf of its agents, 

even where the offending State is the national State of the victim. The Court correctly 

implied that this right was procedural in character and presup
posed the violation of a 

substantive right of the Organization, that is, the right to respect for and prot
ection of 

its agents by any State in whose territory the agents performed their official functions. 

The Court’s majority adopted a very progressive stand on another issue. Instead of endorsing 

the traditional view whereby States alone can put forward claims on behalf of their nationals 

injured abroad (the so-called diplomatic protection), the Court held that when an individual 

acts on behalf of an organization, the organization may also exercise protection of its agents 

qua individuals. This view, 
needless to say, greatly privileged the 

functional bond as opposed to 

hat this view actually undermined the authority of States over 

national allegiance. Some felt t 
st countries, in particular, strongly 

their citizens and constitute
d a dangerous precedent. Sociali 

resented and criticized the Cou
rt. 

hese various rights, organizations do
 not always have the 

capacity to enforce them when member or non-member States breach them. True, 

organizations have the right to seek remedies before international bodies (provided 

of course that the defendant State has accepted the competence of such organs). 

However, in cases of non-compliance by States either with their own obligations 

or with international decisions concerning their wrongful acts, international 

Despite the existence of t 
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7.55 NATIONAL LIBERATION MOVEMENTS 

The emergence of organized groups fighting on behalf of a whole ‘people’ mame 

colonial powers is a characteristic feature of the aftermath of the Second Wor ar. 

Liberation movements arose first in Africa, then in Asia; they then mushroomed 

in Latin America and—to a lesser extent—in Europe. Africa, however, has been the 
principal home of liberation movements. Along with the gradual expansion of 
the liberation phenomenon from Africa to other continents, the movements also 
broadened their objectives, invoking new goals, in addition to anti-colonialism, 
namely struggles against racist regimes and alien domination. Struggles of this type 
were prevalent from the 1960s until the 1980s. At present they seem to be on the wane. 
Consequently, this class of international subjects is dwindling.!* 

A characteristic of a few of these movements has been the acquisition of control 
over some part of the territory in which they were (or are) fighting (for example, the FLN in Algeria, the two movements in Zimbabwe, the two liberation movements in Eritrea, POLISARIO“in Western Sahara). However, most of them were hosted in a friendly country, from where they conducted military operations against their adversaries (for example, the PLO, SWAPO, ANC). Control of territory, therefore, is not their distinguishing trait, in contrast to insurgents. Their chief characteristic is their international legitimation based on the principle of self-determination. They are 

FRELIMO (Liberation Front of Mozambique), the two movements which fought in Zimbabwe (ZAPU and ZANU); (ANC: African National Congress, and PAC: Pan African Con Organization), in Namibia; POLISARIO, struggling against Morocc 
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: consequence of this legitimation that no ban is imposed on States to refrain from 

providing national liberation movements with humanitarian, economic, and military 

en neencerrans ae Servs nai people or a group entitled to it). 

- However, this does not mean that the territorial factor is ruled out altogether: it is 

present, albeit in a very singular way. Liberation movements are elevated to the rank 

of international subjects because they tend (or at least strive) to acquire control 

over territory. In this context territory amounts to a ‘prospective’ factor. Liberation 

movements could not be recognized as members of the world community if they did 

not aspire to possess (once their struggle is over) the basic feature proper to primary 

subjects of the community, that, is, effective control over a population living in a given 

territory. 

In order to be owners of rights and subjects of obligations, it is necessary for them 

to have an apparatus, a representative organization that can come into contact, as it 

were, with other international legal persons. Once a people falls into one of these three 

categories and is endowed with a representative organization or apparatus, it can 

claim to possess international status. This was clearly spelled out in Article 96.3 of the 

First Geneva Protocol of 1977 (see 20.6.1). In indicating the categories of peoples 

entitled to make a Declaration for the purpose of being bound by the Protocol, it 

specified that such a Declaration could be made by ‘the authority representing a people 

engaged against a High Contracting Party in an armed conflict of the type referred to 

in Art. 1.4’, that is, a conflict against a colonial, racist, or alien Power. In its judgment 

of 28 June 1985 in Arafat and Salah, the Italian Court of Cassation held that national 

liberation movements such as the PLO 

‘enjoy a limited international personality. They are granted locus standi in the international 

community for the limited purpose of discussing, on a perfectly equal footing with territorial 

States, the means and terms for the self-determination of the peoples they politically control, 

pursuant to the principle of self-determination of peoples, to be considered a customary rule 

_of a peremptory character ... Reference to the recognition, whether de jure or de facto, of the 

PLO granted by some Governments is irrelevant. Indeed, recognition does not constitute the 

_ international legal personality, for it belongs to the political domain and consequently is devoid 

_ of effects from the legal viewpoint’ (at 884-9). 

What are the rights and duties of the organi
zed peoples referred to above? In short: 

(1) The right to self-determination.
 This right is general in character and

 applies to 

all member States of the international commu
nity: it is a community right (see 1.8.2, 

3.8.3, and 3.8.4). 

(2) The rights and obligations deriving from general principles on the conduct of 

hostilities (jus in bello) (see 20.6). 
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Arafat and Salah, on the questionable grounds that customary rules on y (a . 

right on entities endowed with “complete international personality’, such as States 

(at 887). 

By contrast, the organized peoples do not possess the right to dispose of the terri- 

tory or its natural resources. However, as long as conflict between the organized 

_ people and the colonial or dominant State is under way, the colonial or dominant 

Power is barred from entering into international treaties concerning the territory of 
4 “the people concerned. An arbitral tribunal in Delimitation of the Maritime Boundary 

_ between Guinea-Bissau and Senegal (award of 31 July 1989) laid down this principle 
($$49-52). It should be noted that in their submissions to the tribunal both Senegal 
and Guinea-Bissau agreed on the principle. 
International organizations also have obligations deriving from international rules, 
as the ICJ stated in Interpretation of the Agreement between the WHO and Egypt (at 
$37). Such rules include for instance the customary rules on respect for territorial 
sovereignty of States and the duty to make reparation for any damage unlawfully 
caused to States or other international subjects. International organizations also are _ under the obligations deriving from the international treaties into which they may | have entered. A breach of such obligations by an organ or agent of the organization _ may entail the international responsibility of the entity, as the ILC stated in 2003 in Article 3 of its Draft on Responsibility of International Organizations (Un doc.A/58/ - 10, at 48-9), 

7.6 INDIVIDUALS 
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entitlement which lacks any attendant substantive right or the power to enforce a 
possible decision of the international body favourable to the individual. 

We will see below that the international condition of individuals is much more 
complex and multifaceted. In any case, here too international law 
dramatic changes in recent times. 

After briefly sketching out the condition of individuals under traditional inter- 
national law, I will examine the relevant modern rules, to establish whether it may be 
said that they grant rights to, or impose obligations on, individuals, and it is therefore 
warranted to regard human beings as international legal subjects. 

has undergone 

7.6.1 TRADITIONAL LAW 

Over a long period of time—in fact during the whole of the first stage of development 

of the international community, from the seventeenth to the early twentieth century— 

human beings were under the exclusive control of States. If, in time, individuals 

acquired some relevance in international affairs, it was mostly as ‘beneficiaries’ of 

treaties of commerce and navigation, or of conventions on the treatment to be 

accorded to foreigners, etc. Or else they constituted the ‘reference point’ of States’ 

powers (think, for example of the customary rule granting States the right to exercise 

diplomatic and, if legally possible, judicial protection of their nationals wronged by a 

foreign country). The general position of international law with regard to individuals 

was aptly set out in 1928 by the PCIJ in its Advisory Opinion in Danzig Railway 

Officials, as follows: 

‘It may be readily admitted that, according to a well-established principle of international 

law, the Beamtenabkommen [a treaty between Poland and Germany] being an international 

agreement, cannot, as such, create direct rights and obligations for private individuals. But 

it cannot be disputed that the very object of an international agreement, according to the 

intention of the Contracting Parties, may be the adoption by the Parties of some definite rules 

creating individual rights and obligations enforceable by the national courts’ (at 17-18). 

Traditional international law did not include general rules conferring rights on 

individuals regardless of their nationality. The question of a possible international 

legal status for individuals mainly arose with regard to piracy (any attack on a ship 

committed for private ends, on the high seas, by the crew or the passengers of a 

private ship; see 1.8.1 and 21.1), a phenomenon that, while it was widespread in the 

seventeenth and eighteenth centuries, gradually disappeared, although more recently 

it has been somewhat revived in certain areas of the world. It thus remained a matter 

of controversy whether international rules reached individuals directly or through the 

intermediary of national legal systems. 

Some leading scholars (such as Westlake and, in more recent times, Kelsen)'* argued that 

international rules imposed direct obligations concerning piracy on individuals while at the 

14 J. Westlake, Chapters on the Principles of International Law (Cambridge: Cambridge University Press, 

1894), at 2; Kelsen, Principles, at 203-5. 
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decided to exercise such protection vis-a-vis another State. Second, it seemed rather 

odd to speak of individuals as subjects of international law, when allegedly they had 

obligations deriving from international rules but were not at the same time granted 

rights and powers. 

The question remal 

in its heyday individua 

7.6.2 MODERN LAW 

The situation appears to be different today. At present, as a result of historical events 

and the spread of new ideologies, States have lost their exclusive monopoly over 

individuals, in addition to gradually yielding some of their powers to other entities 

such as international organizations. Individuals have gradually come to be regarded 

as holders of internationally material interests but also as capable of infringing 

fundamental values of the world community. Their demands and concerns as well as 

their possibly reprehensible conduct have been taken into account. Thus, individuals 

have been granted legal rights that are operational at the international level. By the 

same token, States have deemed it fit to extend obligations to them, by enjoining them 

to comply with some new fundamental values and calling them to account for any 

breach of such values. 

(a) Customary rules imposing obligations on individuals 

Sacmuscnenteittenibune eroceee: toes 
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engaging in an international war break the cul ) F — era’: \< a ies, ons 

liable for such breaches, regardless of their ictal ‘ vies ate, WET, eee 
da position as State agents. Subsequently 

general rules ou the punishment of other international crimes evolved (on crimes 

neat noe in particular genocide, on aggression and terrorism, as well as tor- 
iy = Pra r% scope of the rules on war crimes has expanded (see infra, 21.2.1). 

_ias inv psn unde may inrainligatns, same sly 
sion, terrori ; ; crimes against humanity, genocide, aggres- 

upon ha ad ons concerning peacetime. These obligations are aia 
e world. they are all obliged to refrain from breaching the 

15 . > D. Anzilotti, ‘L’azione indivi : : ee arsaceirmonay mae yew contraria al diritto internazionale’, 5 Rivista di diritto internazionale 
ia ,a 3, repr. in his Scritti di diritto internazi : : 
egislazt bee . nazionnale pubblico (Padua: Cedam, 



OTHER INTERNATIONAL LEGAL SUBJECTS 145 

aforementioned rules; if they do not do so, they are accountable for their trans- 
gression. This is so regardless of whether the national legal system within er 
individuals live contains a similar or the same obligation (translated into national 
legislation). In other words, this is an area where the international legal system enters 
into direct contact, as it were, with individuals, without the medium of national legal 
systems. As the International Military Tribunal (IMT) at Nuremberg stated, 

‘the very essence of the Charter [of the IMT] is that individuals have international duties which 
transcend the national obligations of obedience imposed by the individual State. He who 
violates the laws of war cannot obtain immunity while acting in pursuance of the authority of 
the State if the State in authorizing action moves outside its competence under international 
law’ (at 233). 

Furthermore, those obligations are incumbent on individuals both when they act as 
State officials (this is by far the most normal occurrence) as well as, under certain 
conditions, when they engage in the prohibited conduct qua individuals, that is, in a 
private capacity. Individuals breaching one of the obligations under discussion are 
criminally liable and can be brought to trial before the courts of any country of the 
world: see 21.4.1 (or before an international criminal tribunal, if such a tribunal has 
been established and has jurisdiction over the crimes; see 21.5). 

(b) The holders of the corresponding rights 

Who is legally entitled to enforce the above-mentioned obligations? Two views are 
admissible. First, it could be maintained that at the present stage in the development 

of the world community individuals may not yet be held entitled to seek enforce- 

ment of those obligations at the international level. Only States would be in a position 

to advance such a claim, with the concomitant power to pursue enforcement by 

bringing to trial, before international criminal tribunals (such as the International 

Criminal Court: ICC), those allegedly responsible for breaches of the obligations. 

A different view could also be entertained. It could be contended that the ‘foray’ 

of international values, hence of international rights and obligations, into areas 

previously subjected to national legal systems has been so extensive as to give indi- 

viduals a role that was previously unthinkable. As has just been pointed out, all 

individuals in the world, whatever their nationality and whether or not they are so 

enjoined by the national legal system of the country where they live, are now under 

the strict international obligation fully to respect some important values (mainten- 

ance of peace, protection of human dignity, etc.). It would be not only consistent from 

the viewpoint of legal logic but also in keeping with new trends emerging in the world 

community to argue that the international right in respect of those obligations 

accrues to all individuals: they are entitled to respect for their life and limbs, and 

for their dignity; hence they have a right not to become a victim of war crimes, crimes 

against humanity, aggression, torture, terrorism. At least for the time being, this 

international right, deriving from general international rules, is not, however, 

attended by a specific means, or power, of enforcement that belongs to individuals. 
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universal jurisdiction (see 21.4.1). Alternatively, they can bring the alleged breaches y 

the attention of the Prosecutor of the ICC. They can also peution a 

human rights bodies calling into account the State of which the alleged author of a 

crime is an agent. That a substantive right is not attended by a specific legal entitle- 

ment to enforce that right is by no means novel or surprising, in legal termas. it may be 

noted that the power, granted by the ICC Statute to victims of international crimes, to 

put forward their legal views and concerns in proceedings set in motion before the 

Court by the Prosecutor, by States, or by the SC, may bear out, at least to some extent, 

the legal construction just delineated. It should be added that, strictly speaking, there 

is nothing to prevent States from providing in international rules for obligations 

incumbent upon individuals and corresponding rights accruing to them, in the inter- 

national field. What matters is the intention of the lawmakers. In terms of the view 

under discussion, it could be contended that the States that deliberately or unwittingly 

contributed to the formation of customary rules on international crimes intended to 

grant corresponding rights to individuals. py 9? ae’ 

To grasp what this view implies, it may prove useful to emphasize the difference between the 
general rules under discussion and treaty provisions on human rights (e.g. those of the UN 
Covenant on Civil and Political Rights). The latter provisions seem to confer substantive (as 
opposed to procedural or adjective) rights and obligations on individuals; in fact all they do is to 
oblige States to grant rights and impose obligations on individuals in. their respective national 
systems. As a consequence, should a contracting party fail to impiement one of those provisions 
by legislative action in its domestic legal system, individuals would not possess the substantive 
rights and obligations laid down in that Provision. By contrast, the obligations and rights we 
are discussing are directly conferred on individuals by international rules. They therefore accrue 
to, Or are incumbent upon, persons even if a national legal system has not implemented those international rules domestically or has passed legislation contrary to them. Clearly, in this case the international legal order reaches out to individuals and gets to them without relying upon or going through, national legal systems. This unique legal regulation is significant evidence of the growing direct impact of the i ‘cn st nr pa € international legal system on the action_of individuals living in 
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problem also arises with regard to the procedural right to petition international bodies. 
As pointed out above, it is apparent from international treaties on human rights that 

the substantive rights they lay down may only be exercised by individuals within the 
domestic legal system of each contracting party. The position is different as regards the 
right to lodge a complaint with an international body established by treaty. 

This trend began in Latin America. The treaty concluded by five Central American republics 
(Costa Rica, El Salvador, Guatemala, Honduras, and Nicaragua) for the establishment of 
the Central American Court of Justice (1908-18) granted to individuals, as well as to States and 
domestic institutions, the right to appear as parties before the Court. Individuals could bring 
complaints against one of those States (other than their own), for violations of international 

law. Indeed, individuals brought five of the ten cases heard by the Court; however, none of these 
cases was successful. 

After the First World War, the framers of the ILO decided to confer on industrial associations 

of workers and employers the right to demand compliance with ILO Conventions by member 

States. At the time this was a great improvement indeed. It went hand in hand with another 

similar development in the field of the international protection of minorities (racial, religious, ’ 

or linguistic): representatives of such minorities gained the right to lodge ‘petitions’ with 

the League of Nations, if in their view the States concerned failed to honour their inter- 

national undertakings. In both cases the rationale behind this significant change can easily be 

accounted for: as ILO Conventions and international treaties on minorities were calculated 

‘to protect workers (or employers) and minorities respectively, it was quite logical to grant 

their beneficiaries the right to protest in the case of alleged violations. This appeared all the 

more sensible since the treaties in question did not lay down any synallagmatic (reciprocal) 

_-tules (see 1.8.1), but merely imposed obligations erga omnes (contractantes) relating to acts to 

be performed by each contracting State within its own municipal territory, regardless of any 

direct interest or benefit that might accrue to other contracting States. Consequently, had the 

groups of individuals directly concerned not been authorized to denounce possible violations, 

no State would have been likely to protest. 

However, the potential practical benefits of this important new right were never fully real- 

ized. Associations of workers and employers lodged very few complaints with the ILO, and 

minorities made scant use of their right of petition. Historical conditions were manifestly not 

yet propifious to a legal development that was in many respects far in advance of its time. 

After the Second World War the ILO principles were reaffirmed and the machinery for 

implementing them was gradually strengthened. Treaties on minorities, which had collapsed 

long before the outbreak of the war, were replaced by a number of Conventions on 

human rights, which no longer protected groups of individuals as such, but rather single 

human beings. Some of them granted their beneficiaries the right to make States accountable 

for possible contraventions. Individuals consequently came to possess a certain measure of 

international status. 

On close scrutiny, it appears that, as stressed above, the right to petition inter- 

national bodies is conferred on individuals regardless of whether or not they are 

accordingly authorized by the national implementing legislation of those treaties. 

In other words, this right is granted to individuals directly by international rules, 

and exists whatever the content of national legislation. The right therefore is an 

international right propet. 
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However, tiis right is subject to the following limitations: 

(1) Individuals are given only a procedural right, raps the ot e pce 

national proceedings before an international body, or ra ener a ng 

whether the State complained of has violated the treaty to mene os 

individuals. In addition, this right is usually limited to Suerte complaint, e 

complainant is not allowed to participate in international proceedings. 

A notable exception is the European Convention on Human Rights of 1950, as revised in te 

by virtue of Protocol 11 of 1994 (Protocol 14, further revising the Convention, is not yet in 

force): in addition to instituting proceedings, individuals may submit memorials, take part in, 

and make representations at the hearings; after delivery of the judgment by a Chamber, they 

may request that the case be referred to the Grand Chamber if they consider that it raises a 
serious question of interpretation or application or a serious issue of general importance. 

Normally the individual has no right to enforce or promote the enforcement of any 
international decision favourable to him (again, a limited deviation from this rule can 
be found in the practice relating to the European Convention). Once the international 
body has pronounced upon the alleged violation, the applicant is left in the hands of 
the accused State: cessation of, or reparation for, the wrongful act will substantially 
depend on its good will (however, under the European Convention on Human Rights 
the State is under the obligation to comply and in addition the Council of Europe 4 Committee of Ministers has the power to monitor compliance with the Court’s. ~ judgment). 

(2) The right in question is only granted by treaties (or, in a few instances, by international resolutions). Consequently, it exists only with respect to certain well- defined matters (e.g. labour relations, human rights). 
As to the ILO, Article 24 of its Constitution grants associations of workers or employers the right to submit complaints with respect to any ILO Convention ratified by the State com- plained of; in addition, a few resolutions adopted in 1950 provide for the right of associations 

Racial Discrimination of 1965 (Article 14), = 1967 and 1970 respectively, whereby individuals Or gr communications’ to certain hu 
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(3) Another limitation lies in the fact that not all States that are parties to the above 
treaties accept being made accountable to individuals (the European Convention on 
Human Rights being a notable exception) 

To enable States opposed to the presence of individuals in the international community to 
ratify the treaties concerned without submitting to supervisory procedures set in motion 
by individuals, a special device has been resorted to: the authority of international bodies 
to consider individuals’ petitions has been laid down in particular clauses of the treaties. 
Consequently, only those contracting States which also accept the clauses explicitly, submit to 
the control mechanisms. 

(4) A further weakness is that the procedures individuals are authorized to initiate 
are quite different from those existing in domestic law. Three things in particular stand 
out. First, international bodies responsible for considering petitions are generally not 
judicial in character, although they often tend to behave in conformity with judicial 
rules. Second, often international proceedings are themselves quite rudimentary; in 
particular, there are notable limitations concerning the taking of evidence. Third, and 
even more important, the outcome of the procedure is not a judgment proper, but a 

fairly mild act, such as a report setting out the. views of the international body, a 

recommendation, and the like: no legally binding decision is envisaged (again, the 

European and the American Conventions on human rights are important exceptions). 

It is thus apparent that the role of individuals’ international procedural rights is 

limited on many scores. In addition it is precarious, for it rests on the will of States. As 

soon as they decide to terminate the treaty or to repeal the international resolution 

granting procedural rights to individuals, these rights cease to exist in the international 

arena. Similarly, as soon as a State that has ratified one of the treaties in question 

withdraws its acceptance of the international bodies’ authority to deal with complaints 

of individuals, the latter can no longer sue that State on the international plane. 

Despite these deficiencies, the importance of individuals in relation to the right to 

petition international bodies directly should not be underestimated. It is not easy for 

States to deprive themselves of some of their sovereign prerogatives, such as their 

traditional claim to exercise full control over individuals subject to their jurisdiction. 

Given the present structure of the world community and the fact that States are still 

the overlords, the limited status of individuals can be regarded as remarkable pro- 

gress. In addition, individuals are granted the right to petition international organs 

irrespective of their nationality, whether they be citizens of the State complained of, 

or nationals of other States (be they parties to the treaty or not), or even stateless 

persons. The right is therefore granted to physical persons qua human beings. 

No bond of nationality nor any other form of allegiance is taken into account. This in 

itself represents a momentous advance. | 

Furthermore, in a great many cases where States have accepted the authority of 

international bodies to consider complaints of individuals, they have eventually come 

to respect the decisions by which those bodies have determined violations. In other 

words, international techniques of supervision set in motion by physical persons (or 
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9 less effective than other international devices for ensuring compliance with 

international law. One should therefore not be discouraged by the paucity of 

international mechanisms based on individuals’ petitions. Like all international 

instruments denoting a bold advance, treaties granting procedural rights to human 

beings are destined to be fruitful in the long run. 

7.6.3 THE LEGAL STATUS OF INDIVIDUALS IN INTERNATIONAL LAW 

In sum, in contemporary international law individuals possess international legal 

status. They have a few obligations, deriving from customary international law. In 

addition, procedural rights enure to the benefit of individuals, not however vis-a-vis all 

States, but only towards the group of States that have concluded treaties, or the 
international organizations that have adopted resolutions, envisaging such rights. 
Clearly, the international legal status of individuals is unique: they have a lopsided 
position in the international community. As far as their obligations are concerned, 
they are associated with all the other members of the international community; in 
contrast, they do not possess rights in relation to all members of that community. 
Plainly, all States are willing to demand of individuals respect for some fundamental 
values, while they are less prepared to associate them to their international dealings, 
let alone to grant them the power to sue States before international bodies. To differ- 
entiate the Position of individuals from that of States, it can be maintained that while States have international legal personality proper, individuals possess a limited locus 
por dilincae ou unlike States, individuals possess a limited 

therefore be equated ith other nit poss a — are = oa — me oe ail ceili, aaet wna ss ate international subjects: insurgents, inter- 
' ional liberation movements). 
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8.1 INTRODUCTORY REMARKS 

8.1.1 TRADITIONAL LAW 

From the beginning of the international community States have evolved two principal 
methods for creating legally binding rules: treaties and custom. Both were admirably 
suited to the exigencies of their creators. Both responded to the basic need of not 

imposing obligations on States that did not. wish to be bound by them. No outside 

‘legislator’ was tolerated: law was brought into being by the very States that were to 

comply with it. Consequently there was complete coincidence of lawmakers and those 

to whom law was addressed. Treaties in particular, being applicable to the contracting 

parties only, perfectly reflected the individualism prevailing in the international 

community. Custom, although it gave rise to rules binding on all members of the 

community, also ultimately rested on consent. Accordingly in the past some leading 

authors contended that custom boiled down to ‘tacit agreement’ (tacitum pactum), 

that is, customary rules resulted from the convergence of will of all States.’ Various 

national courts took substantially the same stand, for instance, British courts* and 

in 1927 the PCIJ, in Lotus.’ It was consequently felt that any member could object to 

the applicability of a customary rule, at least at the moment of its formation, 

thereby avoiding being restrained by rules that were not to its liking. (For instance, in 

! See Anzilotti, Corso, i, at 71-6. 

2 See Keyn (The Franconia) (1876) and the West Rand Central Gold Mining Co. Ltd. (1905) cases. In 1876, 

in Keyn (The Franconia), a British court held that ‘To be binding, [international] law must have received the 

assent of the nations who are to be bound by it. This assent may be express, as by treaty or the acknowledged 

concurrence of governments, or may be implied from established usage’ (per Cockburn, C.J., at 780). 

In 1905 another British court took the same stand in West Rand Central Gold Mining Co. Ltd. It held that 

international law ‘rests upon a consensus of civilised States . . . It includes rules or practices “so universally 

approved or assented to as to be fairly termed . . . law” ’ (at 289). ‘It is quite true that whatever has received the 

common consent of civilised nations must have received the assent of our country, and that to which we have 

assented along with other nations in general may properly be called international law’ (at 291). . 

3 In Lotus the PCI) stated as follows: ‘The rules of law binding upon States . . | emanate from their own 

free will as expressed in conventions or by usages generally accepted as expressing principles of eo 

established in order to regulate the relations between these co-existing independent communities or with a 

view to the achievement of common aims’ (at 18). 
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ici fore -itish-American Arbi- 
3 the British counsel so (implicitly) suggested before the British ice 

weet | 
pressly) in 1825 the US Supreme 

al Tri ur Seal arbitration,* as did (ex eae 
= seat = . e German-Venezuelan Mixed Claims Commission"). | 

The unfettered freedom of States was reflected in another icature of jntorantions: 

lawmaking: the absence oi any hierarchy between custom and treaties as souroms of 

law (whilst there was of course a hierarchy between these two sources and secondary 

source-setting processes envisaged in Treaty rules, for instance judicial decisions based 

on equitable principles, see infra, 10.3.2). In other words, rules created by means of 

bilateral or multilateral treaties were not stronger than, or superior to, Customary or 

‘general’ rules, and vice versa. Both sets of rules possessed equal rank and status. It 

follows that the relations between rules generated by the two sources were governed 

by the three general principles which in all legal orders regulate the relations between 

norms deriving from the same source: a later law repeals an earlier one (lex posterior 

derogat priori); a later law, general in character, does not derogate from an earlier one, 

which is special in character (lex posterior generalis non derogat priori speciali); a 

special law prevails over a general law, or lex specialis derogat generali. 

Furthermore, both categories of norms could regulate any subject matter, and in any 

manner to be decided upon by the parties concerned. Thus two or more States could 
elect to derogate inter se from customary international law; by the same token, a new 
customary rule could supplant a treaty concluded by two or more States. The complete 
interchangeability of the two sources plainly sanctioned the wish of sovereign States 
not to tie their hands for good; they were able to dispose of their obligations by mutual 
agreement as soon as fulfilling them proved contrary to the parties’ interests. 

The US counsel had invoked principles of justice and morality. The British counsel dismissed this claim noting that ‘International law, properly so called, is only so much of the principles of morality and justice 3 the nations have agreed shall be part of those rules of conduct which shall govern their relations one with rien In or words, international law, as there exists no external superior power to impose it, rests upon ~ Ne “ consent. In the words of Grotius, Placuitne gentibus? Is there the consent of nations?’ (Moore, : pro a 3 ine ve ). age the President of the Tribunal asked the counsel for Great Britain whether wthiian’s > arwthann he replied: When I say “to which they have agreed” of course I mean ite nati, te isto aaa . express or written agreement, but by any mode in which agreement wih taal ‘el Ta e Tri unal may arrive at the conclusion that they have so agreed’ (ibid., noted that the USA did not challenge the British views on this matter. The Tribunal did not pronounce on the issue although Fines 2 
5 generally speaking it upheld the British clai In The Antelope, the US Supreme Court had to deal . e British claims. 

was at the time normally prohibited, Previously it had been legal and States 
ew rule. The Court held that ‘No principle of 
ct equality of nations. Russia and Geneva have 
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In addition to not regulating the norm-creating process of customary rules (which 

is quite normal, given the inherent characteristics of custom), characteristically inter- 

national rules did not define in detail the processes by which a treaty came into being 

(as we all know, in domestic legal orders the position is quite different: there, con- 

stitutional and similar legal precepts normally regulate the complex procedures for 

legislating; they define the subjects and bodies called upon to make law, the various 

stages of the law-making process, and so on). This is not accidental. States wished to 

be as free as possible in their dealings. Indeed, freedom of States was the fundamental 

feature of the international community (see above, 1.6). 

To a large extent this legal regime is still valid today, although some of its most 

glaring failings have been considerably attenuated. 

8.1.2 NEW TRENDS 

It should be noted, first, that the emergence in the twentieth century of a great 

number of States, many of them with different ideological, political, and cultural 

backgrounds (first the socialist countries and later developing States) meant that the 

international regulation of treaties had to become more certain, detailed, and con- 

sonant with the demands of these new States. As a result of the consequent need to 

codify, reshape, and develop traditional rules, States agreed to devote a whole treaty to 

the ‘birth’, ‘life’, and ‘death’ of international agreements. This was the 1969 Vienna 

Convention on the Law of Treaties, which regulated all the main features of inter- 

national treaties (it was followed in 1986 by the Vienna Convention on the Law of 

Treaties between States and International Organizations). 

Second, in recent years a set of fundamental values has emerged. States agree both 

on their content and on their crucial importance. By the same token, a new category 

of general international rules has come into being designed to enshrine those values: 

peremptory rules or jus cogens (see Chapter 11). They place restraints on the other- 

wise unfettered freedom of States. They also establish some sort of hierarchy within 

the body of international law: States may not derogate from peremptory norms 

through treaties or customary rules that do not have the special legal force of such 

norms. It follows that jus cogens is hierarchically superior to all the other rules of 

international law; hence, the three general principles governing the relationship 

between international rules do not apply to them. 

Third, as we shall see (infra, 11.5.3), it is, now, at the least questionable whether 

States may object to the formation of a customary rule thereby remaining outside it. 

The international community is less anarchic and individualistic, and far more inte- 

grated than in the past. Consequently, community pressure on individual States, 

including Great Powers, is such that it proves difficult for a State to avoid being bound 

by a new general rule. 
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Article 38.1(b) of the Statute of the IC)’ lists, among the sources of law upon which 

ruicte 20. 7 paket: Seal al practice accepted 
cantuiisl tial Gin ‘international custom, as evidence of a general fine : : 

. oo . ; have 

as law’. This is the most authoritative definition, although a number of scholars a 

i : of two 

questioned it. It also reflects the widely held view that custom 1s made up 

or usus or diuturnitas, and the conviction that such 

lements: general yractice, 
. - 

. : 
d by social, economic, 

practice reflects, or amounts (0, law (opinio juris) or is require 

or political exigencies (opinio necessitatis). 

The main feature of custom is that norma at 

process. As we shall see, in the case of treaties, States come together willingly to agree 

upon legal standards of behaviour acceptable to all those participating 1n the law- 

making process. Their main and conscious intent is to bring about those standards, In 

the case of custom, States, when participating in the norm-setting process, do not act 

for the primary purpose of laying down international rules. Their primary concern is 

to safeguard some economic, social, or political interests. The gradual birth of a new 

international rule is the side effect of States’ conduct in international relations. That is 

why Kelsen defined custom as ‘unconscious and unintentional lawmaking’ (Principles, 

at 307-8) and some Italian international lawyers (Giuliano, Ago, Barile) defined it as a 

‘spontaneous process’ .* 

lly it is not a deliberate lawmaking 

’ The sources of international law were enumerated in Article 38 of the Statute of the PCIJ (corresponding 

to the present Article 38 of the Statute of the ICJ) as follows: 

. oer are whose function és to decide in accordance with international law such disputes as are submitted to 
it, shall apply: 

(a) international conventions, whether general or particular, establishing rules expressly recognized by the 
contesting States; 

(b) international custom, as evidence of a general practice accepted as law; 
(c) the general principles of law recognized by civilized nations; 
(d) subject to the provisions of Article 59 (‘The decision of the Court has no binding effect except between the 

parties and in respect of that particular case’], judicial decisions and the teachings of the most highly qualified bl 7 I ° - I - 1j f, } | 4 . f } | ‘al | 
> y Fs ? Tl : — } il - 1j ; f } C j id | if } . 

One should not be misled by this provision into believin 
the sources of international law are listed in Arti 
Court. Treaties being special 
the Court should look into th 

8 M. Giuliano, La comuni 

g that treaties override customary rules. In fact a cle 38 in the order in which they should be used by the sae personae and possibly even ratione materiae vis-a-vis customary rules m Detore resorting to customary rules, if any. . ta internazionale e il diritto (Padua: Cedam, 1950), at 161 ff.; R. Ago, Scienza 
vii ), at 78-108; G. Barile, ‘La rilevazione e l’integrazione 

at 150 © Pprezzamento del giudice’, 5 Comunicazioni e studi (1953), 
It should be noted that as earl y as 1928 D. ilotti ; 

almost unconscious manifesta Anzilotti had written ; that customar ‘ 
of certain needs of social life’ ( y rules are ‘spontaneous, Corso, at 73: Cours, at 74). 
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As pointed out above, a second feature differentiating custom from treaties is that customary rules are normally binding upon all members of the world community (or of a regional group of States, in the case of regional customs), whereas treaties only 
bind those States that ratify or adhere to them. 

8.2.2 ELEMENTS OF CUSTOM 
lair 

Let us now go back to the fundamental elements constituting custom: State practice 
(usus or diuturnitas) and the corresponding views of States (opinio juris or opinio 
necessitatis). 

As for practice, its scope is epitomized in a celebrated holding of the ICJ in the 
North Sea Continental Shelf cases. There the Court stated that ‘State practice, 
including that of States whose interests are specially affected, should ... [be] both 
extensive and virtually uniform’ ($74). As the same Court stated in Nicaragua (merits) 
($186), possible instances of non-compliance with a rule do not necessarily mean that 
the rule has not come into being. State practice need not be absolutely uniform. 
Individual deviations may not lead to the conclusion that no rule has crystallized but 
can on the contrary confirm the existence of a rule, in that either they are regarded as 
breaches of international law or the State concerned claims that its conduct was 
justified by exceptional circumstances.’ , 

Should this practice always ‘show a general recognition that a rule of law or legal 

obligation is involved’, as the ICJ put it in the North Sea Continental Shelf cases (at 

$74)? It would seem that the two elements need not be both present from the outset. 

Usually, a practice evolves among certain States under the impulse of economic, 

political, or military demands. At this stage the practice may thus be regarded as being 

imposed by social or economic or political needs (opinio necessitatis). If it does not 

encounter strong and consistent opposition from other States but is increasingly 

accepted, or acquiesced in, a customary rule gradually crystallizes. At this later stage it 

may be held that the practice is dictated by international law (opinio juris). In other 

words, now States begin to believe that they must conform to the practice not so 

much, or not only, out of economic, political, or military considerations, but because 

an international rule enjoins them to do so. At that moment—difficult to pinpoint 

9 In Nicaragua (merits), in establishing the content of customary rules on the ‘non-use of force and non- 
intervention’, the Court stated the following: ‘It is not to be expected that in the practice of States the 

application of the rules in question should have been perfect, in the sense that States should have refrained, 

with complete consistency, from the use of force or from intervention in each other's internal affairs. The 

Court does not consider that, for a rule to be established as customary, the corresponding practice must be in 

absolutely rigorous conformity with the rule. In order to deduce the existence of customary rules, the Court 

deems it sufficient that the conduct of States should, in general, be consistent with such rules, and that 

instances of State conduct inconsistent with a given rule should generally have been treated as breaches tec 

rule, not as indications of the recognition of a new rule. Ifa State acts ina sid pI fac ie is ee ie 

recognized rule, but defends its conduct by appealing to exceptions or a as pet oa ae - “* " 

itself, then whether or not the State’s conduct is in fact justifiable on that basis, the signi c 

attitude is to confirm rather than to weaken the rule’ ($186 i 



150 
E NAI ( NAL LEGAL STA J DS 

ess —a Customary rule may be said to 
tly. since it is the result of a continuous process—a Cust “~ : aise a eXaculy, Sifiec : . > sta 

have evolved. It would seem that it is only with regard to this stag avec : 
wes ief that... [a given] practice 
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is rendered abeigntery sanders feel that they are conforming to what sequence that the ‘States concerned must .. : nb ost be Conthianadl Shaidiats 
amounts to a legal obligation’, as the IC) put in the No 

a examples of customary rules based at the outset on Siren Pies 
subsequently turned into opinio juris, are the rules on the continental shelf (where y 
each coastal State has exclusive jurisdiction over the natural resources of the subsoil 
and the seabed of the continental shelf beneath the high seas but contiguous to its 
coast; see above, 5.3.6) and on outer space (5.6). . It should be added that whenever there exist at the outset conflicting (economic 
or political) interests, the usus element may acquire greater importance for the 
formation of a customary rule. This, for instance, applies to the creation of the rule 
on the continental shelf. In other instances usus is less important: for example, in the 
case of outer space, it is a fact that only two Great Powers (the Soviet Union and the USA) had. the technological resources for using that portion of air; hence, once their substantial convergence had come about, it was easy for a customary rule to evolve in very little time (so much so that a distinguished commentator spoke of ‘instant custom’). In-other instances opinio acquires a prominent role, among other things because it is based on evident and inherently rational grounds; this, for example, holds true for the customary rules prohibiting genocide, slavery, torture or racial discrimination. 
Plainly, also the. time element in the formation of customary rules may vary, depending on the circumstances of the case and the States’ interest at stake. Neverthe- less, what ultimately matters is that the two aforemention namely the subjective: element (the conviction that a new standard of behaviour is . 

a well-settled State practice). In North Sea Continental Shelf the Court had to establish whether the 

publ a State not Party to the Convention. The tion in the negative. After noting that little time had elapsed 

me is not necessarily, or of itself, a bar to the 
f what was originally a 

10 rae See B. Cheng, ‘United Nat: ons Resoluti « 
5 THIL (1965), at 23-43 “solutions on Outer Space: “Instant” International Customary Law?’ 
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purely conventional rule, an indispensable requirement would be that within the period in 

stion, short though it migh Sti WO eR Pa 3 

al ‘ally affected ld Oi nee Shake he including that of States whose interests are 

specially al ected, should have been both extensive and virtually uniform in the sense of the 

mpysion invoked;—and should moreover have occurred in such a way as to show a general 

recognition that a rule of law or legal obligation is involved’ (at §74). 

The Court then emphasized that no ‘settled practice’ had emerged and in addition 

the States’ ‘feeling’ that they were conforming to what amounted to a legal obligation 

was lacking. It therefore concluded that no customary rule had evolved. 

There are various examples of how international or national courts have established the 

existence of a customary rule. One of them, little known, is a case brought in 1939 before the 

Italian Court of Cassation (De Meeiis v. Forzano: decision delivered by the Court in plenary 

session on 16 November 1939, at 93-5). In 1922 the same Court had held that diplomatic 

agents were not “mmune from civil jurisdiction for acts and transactions performed in their 

private capacity in the receiving State. That decision had triggered a firm note of protest lodged 

by the dean of the diplomatic corps in Rome with the Italian Foreign Ministry." When a 

similar case arose a few years later concerning a Belgian diplomat, and the matter was brought 

before the Supreme Court, this found that a customary rule had envolved in the international 

community granting foreign diplomats immunit
y from civil jurisdiction for private acts (as for 

the few exceptions, see supra, 6.4). As evidence of the existence of such a rule the Court 

mentioned the protest, just referred to. The Court noted that it emanated not from the diplomat 

concerned but from the whole diplomatic corps; it therefore had ‘the value of an indication of 

the awareness, in the international circles concerned, of the legally binding nature of the 

customary rule and of its recognition by civilised States’ (at 94). The Court then referred to 

various treaties, some of them ratified by Italy, others to which Italy was not a party. It pointed 

out that, although Italian legislation did not regulate the matter by specific provisions, 

nevertheless it was of significance that in 1929 Italy had ratified and implemented a treaty with 

the Holy See that, in mentioning in Article 12 the immunity in question, did not provide for 

any restriction. The Court added that Italy had taken the same stand in the Hague Agreement 

of 22 May 1928 between the President of the PCI) and the Netherlands concerning the 

immunities and privileges of members and staff of the Court; this Agreement laid down 

‘the rules that at the time were held applicable to diplomatic immunities 
and privileges’; Italy 

‘had not been extraneous to it’ (ibid.). The Court then cited the Havana Convention of 

28 February 1928 on diplomatic officers, which provided in Article 19 along the same lines." 

It concluded that ‘the combination of all these specific elements .-- proves the existence 

pellant. Hence, as there are no contrary legis- 

(of Italy] and conversely there are elements 

this was applicable in Italy 

. (at 95). 
7 
“ 

fi 
t 

International Legislation (Washington, 

s Recht, 32 (192
4), at 474, in footnote. 

rican Conference. See text in M.O. Hudson, 

3401 et seq., and 22 AJIL 1 Text, in French, in Zeitsc
hrift fur internationale 

12 H dopted by the sixth Pan-Ame 
‘ 

"igen tla
 BC: Carnegie Endowment, 

1931-50), 15 

_ (1928), Suppl., at 138 ff. 

| 
: 



2G st DS 

INTERNATION
AL LEGAL STANDAR 

160 
! 

tablish whether a customary rule has evolved. Accord- 
Ste 

; 
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3 protest of other States concerned, the rule 
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States is not faced with the opposition OF 

“this clash of interests. And in any 
lly evolving out of this clash of in volinee Bes + 

em Pen. on the specific issue—so the distinguished international lawyer 
of arbitre 

went on to write in 1928—that one may surely infer that a customary were _ 

crystallized. This position was in a sense echoed in 1934 by the US I ur 

Judge Benjamin Cardozo in New Jersey V. Delaware (for whom insornetscor = om- 

ary law ‘has at times, like the common law within states, a twilight existence during 

which it is hardly distinguishable from morality or justice, till at length the 

imprimatur of a court attests its jural quality’, at 383). 

8.2.3 THE ROLE OF USUS AND OPINIO IN INTERNATIONAL 

HUMANITARIAN LAW 

Usus and opinio, as elements of customary law, play.a different role in a particular 

branch of international law, the humanitarian law of armed conflict. This is because 

of the celebrated Martens Clause, adopted in 1899 at. the Hague Peace Conference 

and couched as follows: ‘Until a more complete code of the laws of war has been 
issued, the High Contracting parties deem it expedient to declare that, in cases not 
included in the Regulations adopted by them, the inhabitants and the belligerents 
remain under the protection and the rule (sous la sauvegarde et sous l’empire) of 
the principles of the law of nations, as they result from the usages established 
among civilised peoples, from the laws of humanity, and the dictates of the public 
conscience.” a ied 

The clause was first inserted at the suggestion of the Russian publicist Fyodor Fyodorovich 
Martens (1845-1909), in the preamble of the 1899 Hague Convention I] containing the Regulations on the Laws and Customs of War on Land, and was then restated in the 1907 Hague Convention IV on the same matter. “ ; 

The Martens Clause was essentially 
clash between small and Great Powers.'? Nevertheless, it was subsequently taken up in a number of treaties, including the 1949 Geneva Conventions and the First Additional 

anticipated. 
Th | 

c 
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€ clause puts the ‘laws of humanity’ and the ‘dictates of public conscience’ on 

ca See A. Cassese, “The Marte mS Clause: H . 
4 For a perusal of this — cave law see Bid, at 202-8 mply Pie in the Sky?’, 11 EJIL (2000), at 193~202. 
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the same footing as the “usages of States’ (that is, State practice) as historical sources 
of ‘principles of international law’. In consequence it is logically admissible to infer 
(and is borne out by practice) that the requirement of State practice may not need 
to apply to the formation of a principle or a rule based on the laws of humanity 
or the dictates of public conscience. Or, at least, this requirement may not be so 
high as in the case of principles and rules having a different underpinning or 
rationale. In other words, when it comes to proof of the emergence of a principle 
or general rule reflecting the laws of humanity (or the dictates of public conscience), 
as a result of the impact of the Martens Clause on international law the require- 
ment of usus may be less stringent than in other cases where the principle or rule 

may have emerged as a result of economic, political, or military demands. By the 

same token, the requirement of opinio juris or opinio necessitatis may take on special 

prominence. As a result, the expression of legal views by a number of States and 

other international subjects about the binding value of a principle or a rule, or 

the social and moral need for its observance by States, may be held to be conducive to 

the formation of a principle or a customary rule, even when there is no widespread 

. and consistent State practice, or even no practice at all, to back up those legal views. 

- Thus, arguably the Martens Clause (in its present legal dimension) loosens, in the 

limited area of humanitarian law, the requirements prescribed for usus, while at 

.+ the same time elevating opinio (juris or necessitatis) to a rank higher than that 

£ normally admitted. 

~~ - What would justify this conclusion? Essentially, the need—in the area of the law of 

warfare—for humanitarian demands to keep a balance between military 

activities and their devastating impact on human beings, even before such humani- 

tarian demands have been translated into practice. What would be the purpose of 

requiring prior State practice for the formation of a general legal ban, when what is at 

stake is, say, the use of deadly means or methods of warfare that seriously imperil 

civilians? To wait for the development of practice would mean, in effect, legally to step 

in only after thousands of civilians have been killed. The original ‘restructuring’ of 

the norm-creating process in the area of humanitarian law, as suggested here, would 

thus serve as a sort of antidote to the destructiveness of war: combatants must comply 

with restraints on the most pernicious forms of belligerence whenever they are 

authoritatively required to do so by States and other international subjects, even if 

such restraints have not been previously put into practice. 

Traditional State and judicial practice concerning the Martens Clause does not run 

counter to the above interpretation; recent judicial pronouncements would seem to 

uphold it, at least in part."” 

ayed down the role of usus, on account of the entry 
ae rt has pl 

peer nie Rem mentoeenicnse Whe SO f he ICTY, Trial Chamber II, in Zoran Kupreski¢ et al., 

into play of the Martens Clause, see the judgment of the ICTY, em 

14 January 2000, para. 527 (on the question of reprisals against civiians/. 
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Mention has already been made of the previously prevalent view. ad ete: ¥ “— 

agreement. Under this view the express or tacit consent of as eer joer he 

rule to emerge in the world community. This approach, assuming that it aja ormen y 

sound, is no longer tenable today. At present, when they gradually crystallize in the 
world community, customary rules do not need to be supported or consented to by all 
States. For a rule to take root in international dealings it is sufficient for a majority of 
States to engage in a consistent practice corresponding with the rule and to be aware 
of its imperative need. States shall be bound by the rule even if some of them have 
been indifferent, or relatively indifferent, to it (one may think of the position of 
landlocked States, in the process of formation of the law of the sea), or at any rate have 
refrained from expressing either assent or opposition. That universal (express or 
implicit) participation in the formation of a customary rule is not required js 
evidenced by the fact that no national or international court dealing with the question . 
of whether a customary rule had taken shape on a certain matter has ever examined the views of all States of the world. 

. 

8.2.5 OBJECTION BY STATES TO THE FORMATION OF A CUSTOMARY RULE 

Another important question arises: can a State that objects to the formation of a . . customary rule disassociate itself from such a rule and thus remain free from the - - obligations it imposes? 

y 
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features. This proposition can be advanced on two grounds. First, no one could 
deny the current community-oriented configuration of international relations 
(which are much less individualistic, and more social values oriented). At present it is 
extremely difficult for an individual State to eschew the strong pressure of the vast 
majority of members of the community. Second, there is no firm support in State 
practice and international case law for a rule on the ‘persistent objector’. The 
only explicit contention in favour of this doctrine is set out in two obiter dicta of 

the IC) (in Asylum and Fisheries) and in the pleadings of the UK and Norway in 

Fisheries.’ 

Hence, the contention is warranted that a State is not entitled to claim that it is 

not bound by a new customary rule because it consistently opposed it before it 

ripened into a customary rule. Admittedly, the strong opposition of major Powers 

to a new rule may either prevent or slow down its formation. But this is a factual 

opposition not amounting to a legal entitlement once the rule may be held to have 

crystallized. 

Thus, although the world community still lacks a superior authority, and in par- 

ticular a lawmaking body capable of enacting ‘heteronomous’ legal precepts (that is, 

imposed by an entity external to the addressees), some sort of law also imposing 

obligations on those who were not willing or prepared to be bound, is gradually 

emerging. es Me 

Similarly, whenever a new. State emerges in the international community, it is bound by 

all the pre-existing general rules of international law and may not challenge them legally 

(although of course it may contest their scope and purport politically, in the relevant 

international fora). i 

8.3 LOCAL CUSTOMARY RULES 

In addition to customary rules applicable to all international legal subjects, there 

may exist customary rules that are only binding upon States of a certain geographical 

area or region. The ICJ has admitted in Asylum (at 276) that such rules may 

exist. Colombia relied against Peru on a ‘regional or local custom peculiar to Latin 

American States’ granting diplomatic asylum and in particular conferring on the State 

granting asylum the right to characterize the offence committed by the asylum seeker 

by a unilateral and final decision, binding on the territorial State. The Court held, 

however, that Colombia had failed to prove the existence of such a rule. 

case (at 277-8). In addition te being obiter 
17 = d previously the Asylum 

See the Fisheries case (at 131) ane P : t about the existence of a customary rule or 

dicta, neither case appears to provide a watertight pronouncemen 

principle on the matter. 

For references to the pleadin 

Customary International Law’, 272 HR (1998), 

gs of the UK and Norway in Fisheries, see M. Mendelson, ‘The Formation of 

at 235, n. 216. 
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sary rebellion had broken out in Peru, but had been suppressed on the same re 

maton ort 3 ls. Victor Raul Haya de la Torre, sought asylum in the Colom ian 

es = _— rar = hte authorities refused to give him a safe-conduct for leaving 

we ole p> han before the IC] various treaties as well as a regional customary 
the country, 

ylum to political offenders. According to Colombia this rule conferred on the 
g as rule grantin nce as falling under those 

refugee is within the territory of the State where the offence was one pewra ae 

asylum involves a derogation from the sovereignty of that State. t wi hare ae 

the jurisdiction of the territorial State and constitutes an intervention in m ¥ fe 

exclusively within the competence of that State. Such a derogation from terrHorial sovereignty 

cannot be recognized unless its legal basis is established in each particular case (at 274-5). 

With specific regard to an alleged regional customary rule, the Coust held that The Party 

which relies on a custom of this kind must prove that this custom is established in such a 

manner that it has become binding on the other Party. The Colombian Government must 

prove that the rule invoked by it is in accordance with a constant and uniform usage practised 
by the States in question, and that this usage is the expression of a right appertaining to the 
State granting asylum and a duty incumbent on the territorial State’ (at 276). The Court then 
stated that the practice was too uncertain, fluctuating, and even contradictory, and in addition 
had so often been influenced by considerations of political expediency, to be able to give rise to 
a customary rule. It concluded that Colombia had failed to prove the existence of such a rule. 
The Court added that ‘even if it could be supposed that such a custom existed between certain 
Latin-American States only, it could not be invoked against Peru which, far from having by 
its attitude adhered to it, h{ad], on the contrary, repudiated it by refraining from ratifying 
the Montevideo Conventions of 1933 and 1939 [on political asylum], which were the first to include a rule concerning the qualification of the offence in matters of diplomatic asylum’ (at 277-8). 

It would appear from the ruling of the ICJ in this case that, according to the Court, a regional customary rule must be based on the two elements (objective and subjective) required for all customary rules. However, it also must meet two special requirements: (i) it has to be tacitly accepted by all the parties concerned (thereby boiling down to a sort of tacit agreement, as has been rightly noted by some commentators); (ii) its existence must be proved by the State that invokes it, with the consequence that if this State fails to discharg 

» it is for the court to find the applicable law). Arguably the 
requirements. 

for these two 

The ICJ also held in Right of P ' : 
that is binding upon Fo sage over Indian Territory (merits th . two States only (at 39). ) that a local custom may exist In that case Portugal relied on a local custom as 
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regulating its right of passage over Indian territory as between the Portuguese enclaves (the 

Court found that Portugal did indeed have such a right, but it was limited to the passage of 

private individuals, civil servants and goods, at 40). It may however be contended that in such 

cases it would be more appropriate to speak of a tacit agreement. 

8.4 THE PRESENT ROLE OF CUSTOM 

After the Second World War custom increasingly lost ground in two respects: existing 

customary rules were eroded more and more by fresh practice, and resort to custom 

to regulate new matters became relatively rare. These developments were largely 

due to the growing assertiveness of socialist countries and the massive presence of 

Third World States in the international arena. Both groups insisted on the need 

radically to revise old customary rules, which appeared to them to be the distillation 

of traditional Western values, the quintessence of the outlook they opposed. They 

demanded legal change. Custom is not the most suitable instrument for achieving 

such change. The insecurity inherent in its unwritten character and its protracted 

process of development rendered it disadvantageous to the Third World. As we shall 

see (Chapter 9), treaty making, by contrast, had a number of merits. The majority 

‘of States accordingly turned to the codification and progressive development of 

international law through treaties. “peacoat et ae 

Another general reason for the demotion of custom is that the membership of the 

world community is far larger than in the heyday of international customary law (in 

the space of one hundred years the number of States has risen from about 40 to nearly 

200). Even more important, members of the world community are deeply divided 

economically and politically. It has, therefore, become extremely difficult for general 

rules to receive the support of the bulk of such a large number of very. diverse States. 

By the same token, it is nowadays exceedingly difficult to ascertain whether a new rule 

has emerged, for it is not always possible to get hold of the huge body of evidence 

required. 

‘Nevertheless, the existence today of so many international organizations to a 

great extent facilitates and speeds up the custom-creating process, at least in those 

areas where States are prepared to bring general rules into being. In particular, 

the UN makes a major contribution as it offers a forum where States are able to 

exchange and, where possible, harmonize their views to arrive at some form of com- 

promise with other groups. Wi
thin UN representative bodies, chiefly the GA, as well 

as in other international fora, general consent on the lowest common denominator 

often evolves: the majority of States eventually succeed in overcoming ie 

by individual States, and in achieving general standards of behaviour. The
 va 

come to constitute the normative core of subsequent practice and the are si ; 

drafting of treaties (or the evolution of customary rules). In other words, Mioee 

t a sort of bridge between the previous 

general standards of behaviour represen 
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ee . fut normative vacuum and the — ue os ; 

~ustomary law. They provide basic guidelines; the treaty provisions (or customary 
c \ ° 

cules) which usually follow in time provide the nuts and bolts, as it ees tech- 

nicalities calculated to bind international standards together and make : em ee 

detailed—besides, in the case of treaties, setting up the necessary techniques 0 

. a 18 

aon that custom is by no means on the wane everywhere. There are at least 

three areas where it plays a significant role, and is indeed acquiring growing 

importance. . 

The first is in emerging economic interests such as, for example, those relating to 

the law of the sea. The rapid growth of new economic demands often cannot be as 

rapidly co-ordinated and regulated by treaties in this area as in others. This is because 

numerous conflicts between groups of States and the complexity of all the closely 

interrelated matters need to be taken into account. By contrast, solutions to specific 

issues, propounded by one or more States, may come eventually to satisfy the interests 

and needs of others and thus bring about the gradual emergence of customary rules. 

Typical illustrations of such newly emerged norms are those on the continental shelf (see 
above, 5.3.6), and on the exclusive economic zone (whereby States have the exclusive power to 
exploit fishing and natural resources in a zone reaching out as far as 200 miles from their coasts: 
see above, 5.3.5). 

Second, there is the area of major political and institutional conflicts, where new. 
needs in the international community give rise to strong disagreements between 
States, and it may therefore prove extremely difficult to achieve regulation via treaty 
rules. 

An example of a customary rule that has evolved in this area is the customary modification of Article 27.3 of the UN Charter (requiring an ‘affirmative vote of nine members including the concurring votes of the permanent Members’ of the SC for a decision on a substantive matter to be adopted); through a customary process, a decision may now be made even if one or more permanent members abstain. 

PRPS of this broad area are several rules on warfare and on the law of ies (see infra, 20.5.6 and 9.2). Here, the updating has been carried out by means 

word. ; ‘3 
supplemented and elaborated upon b * Certain parts of traditional law have been 

‘ee Y conventional rules carryi ——— general rules in spite of their being consecrated in treaties Te oS SNe 

18 
Ju Ti , i ini 

See Judge anaka’s Dis enting Opinion in the South West Africa case (at 291) 

ure detailed regulation afforded by treaty making or — 
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8.5 CODIFICATION 

ee ee ee tae teaties po ain and result from the willing par- 
ticipation of contracting parties in the negotiating process. Between the 1960s and the 
1980s this natural preference for treaties became more pronounced, because new 
States began actively to participate in international relations and insisted that the old 
law be changed so as to take account of their needs and concerns. The ‘old’ States 

considered it advisable to update the law by a treaty-making process, so as to be in a 

position actively to discuss and negotiate the adaptation of the law to new realities. 
This process is called ‘codification’. 

Two major channels have been used to this end. In the more traditional and 

classical areas of codification (in particular: law of the sea; diplomatic and consular 

immunities; law of treaties; State succession; State responsibility) draft treaties were 

elaborated by the UN ILC (made up of 34 experts, many with diplomatic experience 

and, therefore, sensitive to States’ demands) and subsequently discussed by the Sixth 

Committee of the GA. They were then the subject of negotiation in diplomatic 

conferences. 

Thus, important codification treaties were adopted such as four Conventions on the Law of 

the Sea of 1958 (superseded by the 1982 Convention of the Law of Sea), the 1961 Vienna 

Convention on Diplomatic Relations, that on Consular Relations of 1963; the Vienna 

Convention on the Law of Treaties of 1969, followed by the Convention on the Law of Treaties 

with International Organizations, of 1986; two Conventions on State Succession, of 1978 and 

1983, etc. 

In other areas, or in the same areas when existing law was in need of radical change 

or major differences persisted, the technical co-operation of the ILC was shunned: 

States preferred to keep the discussion and negotiation under their direct control. 

Accordingly, a Special Committee consisting of their representatives was set up to 

report to the GA. In some instances where the matter was too controversial for a 

detailed agreement to be reached,. the upshot was the adoption of a Declaration 

(such as the 1970 Declaration on Friendly Relations). In other cases the GA, after 

taking account of the discussions in the Special Committee, referred the matter to a 

diplomatic Conference. 

An important illustration of this process is the laborious work carried out from 1973 to 1982 

on the new law of the sea, which led to the adoption of the 1982 Convention. In 1958, when 

four Conventions on the matter were adopted, the main purpose was to restate, codify, and 

update existing law, and consequently the co-operation of the ILC iis indispensable. 

By contrast, in the 1970s the main object was to change the law radically; to this end direct 

negotiation among States was regarded as a more suitable method. 

ns between codification treaties and custom- . the relatio The ICJ has lucidly stressed the r and the legal literature has 

ary international law in a string of important judgments, 
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produced forceful theoretical treatment of the subject."” Codification treaties may 

have the following effects. 

(1) A declaratory effect, that is they simply codify or restate on ae rennet 

rule as the ICJ noted in Legai Consequences for States of the earn!
 resence 4 

South Africa in Namibia (at 47) and ICAO Council (at 67), where, he suust saines 

that Article 60 of the Vienna Convention on the Law of Treaties concerning ter mi- 

n account of breach was merely declaratory of existing 

Article 62 of the same Convention, 

e of circumstances, in Fisheries 

nation of a treaty relationship 0 

law: the Court stated the same with regard to 

on termination of treaties on the ground of chang | 

Jurisdiction (at 18); see also the Case Concerning the Gabcikovo-Nagymaros Project 

(§§46~7; see also §$101-4); in this same Case the Court held that Article 12 of the 

1978 Vienna Convention on Succession of States in Respect of Treaties reflected a rule 

of customary law ($123) ). 

(2) A crystallizing effect, in that they bring to maturity an emerging customary rule, 

that is a rule that was still in the formative stage (as the ICJ stressed in the North 

Continental Shelf cases (at 39), with regard to Articles 1 and 3 of the Convention 

on the Continental Shelf defining the continental shelf and the rights of States relating 

thereto, and in Icelandic Fisheries (at 14), with regard to Article 52 of the Vienna 

Convention on the Law of Treaties, on coercion as a ground for the invalidity of 

treaties). 

(3) A generating effect, which materializes whenever a treaty provision creating 

new law sets in motion a process whereby it gradually brings about, or contributes to, 
the formation of a corresponding customary rule (in the North Sea Continental Shelf 
case the ICJ considered as legally admissible a process whereby a treaty provision, 
while only conventional or contractual in its origin, subsequently passes into the 
general corpus of international law and is ‘accepted as such by the opinio juris so as to 
have binding effects even for countries other than the parties to the treaty (at 41); 
subsequently in the Fisheries Jurisdiction Case (UK v. Iceland) (merits) it returned * 
w§ ay although it did not find that the effect at issue had come about in casu (at 

a arama relations may also come about with regard to texts other than ri es, Pe example resolutions or Declarations adopted by the UN GA. Thus, for ze ai wi age yo evolved among States in the late 1950s on the use of oulet <i s the rst rockets and satellites were launched, was reflected and in a Declaration (1962-XVIII) adopted in 1963 by the GA (Article 2). It was sub the Aahamcalt “ ee - spelled out in the 1967 Treaty on Principles Governing 
ates in the Explorati : 

elaborated upon a set of pri Ss Caan aa Spang Space. This Treaty clearly nciples that were already part of general law. By the same 

19 ; 
See in particular th ; € comments by E. Ji : Century’, 159 HR (1978-1), a 426 by E. Jimenez de Aréchaga, ‘International Law in the Past Third of a 
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token arguably some provisions of the Treaty led to the formation of corresponding 
rules of customary international law. 

Recently, in its Advisory Opinion on Legality of the Threat or Use of Nuclear 

Weapons, the IC] has pointed out that GA resolutions may have ‘normative value’ and 

in particular may (i) ‘provide evidence important for establishing the existence of a 

rule or the emergence of an opinio juris’, or they may (ii) ‘show the gradual evolution 

of the opinio juris required for the establishment of a new rule’ (at $70). The Court 

went on to examine various resolutions on nuclear weapons and found that they 

did not evince the existence of a customary rule prohibiting the use of nuclear 

weapons in any circumstance; this was proved, among other things, by the fact that 

those resolutions had been adopted ‘with substantial numbers of negative votes and 

abstentions’ ($$71-3). 
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TREATIES 

9.1 GENERAL 

The most frequent means of creating international rules is the conclusion of agree- 

ments. These are also called treaties, conventions, protocols, covenants, ‘acts’, and so 

on. The terminology varies but the substance is the same: they all denote a merger of 

the wills of two or more international subjects for the purpose of regulating their 

interests by international rules. 

A major feature of treaties is that they only bind the parties to them, that is the 

States that have agreed to be bound by their provisions. As the PCIJ in 1926 put it 

in Certain German Interests in Polish Upper Silesia (Merits), ‘a treaty only creates law 
as between the States which are parties to it’ (at 29). Hence, for third States treaties 
are something devoid of any legal consequence: they are a thing made by others 
(res inter alios acta). To put it differently, treaties may neither impose obligations on, 
nor create legal entitlements for, third States (pacta tertiis nec nocent nec prosunt). 
Both in the old law and in the law that has gradually emerged in modern times and 
was codified in Articles 35-6 of the 1969 Vienna Convention of the Law of Treaties, 
it is provided that third States may derive rights and obligations from a treaty 
only if they consent to assuming the obligations or exercising the rights laid down 
haptoms ear ac . ver patan State’s assent may be ongpnigercoe ‘as 
deus: the cone of ebinatione das nless the treaty otherwise provides 3 in con- 

That means that only shee seit alate ae a oa rag pp | 
in the case of obligations) sci bch gwar, De eee ee hlitiies et da nani en, agreement designed to extend the rights or 

» may a third State derive a legal entitlement or an obligation from the treaty. | - In short, nothing can be : sovereign State. g done without or against the will of a 

< 72 THE OLD’ AND THE ‘NEW’ LAW 
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were introduced, and to a large extent ‘codified’, in the 1969 Vienna Convention on 

the Law of Treaties, entered into force in 1980. 

Two observations are apposite here, one concerning the formal aspects of the law 

enacted through the Convention, the other regarding the political and ideological 

concepts underlying it. 

As for the status of the Convention, most of its provisions either codify customary 

Jaw or have given rise to rules belonging to the corpus of general law. Consequently, 

those which do not, will retain their status of treaty stipulations as long as they do 

not turn into customary rules. It follows that, for the time being, the Convention as a 

whole does not yet constitute general international law. Nevertheless, it seems most 

likely that, as the ‘old’ law withers away, the ‘new’ one, destined gradually to replace it, 

will evolve along the lines set forth in the Convention. This instrument is therefore 

endowed with great significance, even in those areas where it only appears to be 

potential customary law. 

Let us now consider the ‘political’ or ideological philosophy underlying the main 

innovations of the Convention. 

Three principles inspire the bulk of the text. First, it introduces restrictions on the 

previously unfettered freedom of States. States are no longer at liberty to do whatever 

they wish but must respect a central core of international values from which no 

country, however great its economic and military strength, may deviate (Articles 53 

and 64, on jus cogens; see Chapter 11). Second, there is a democratization of inter- 

national legal relations. While the previous oligarchic structure allowed Great Powers 

formally to impose treaties upon lesser States, this is no longer permitted: coercion on 

a State to induce it to enter into an agreement is no longer allowed (see Article 52 and 

the Declaration on the Prohibition of Military, Political or Economic Coercion in the 

Conclusion of Treaties, annexed to the Convention). Moreover all States can now 

participate in treaties without being hampered by the fact that a few contracting 

parties can exercise a ‘right of veto’ (see Articles 19-23 on reservations). Third, the 

Convention enhances international values as opposed to national exigencies. Thus the 

interpretation of treaties must now emphasize
 their potential rather than give pride of 

place to States’ sovereignty (see Article 31 on interpretation). 

It should be emphasized, however,
 that the ‘new’ law has not complete

ly superseded 

the ‘old’. First of all, the Convention itself lays down in Article 4 that ‘it applies only 

‘to treaties which are concluded by States after the entry into force of the present 

Convention with regard to such States’. It follows that treaties made before that date 

are still governed by the ‘old’ law. Second, not all members of the world communit
y 

have become parties to the Convention. Consequent
ly irene made by countries that 

are not parties (or treaties made before the Convention s entry into force) are only 

governed by the Convention to the extent that it is declaratory of, or has turned into, 

customary law. 
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States enjoy full freedom as regards the modalities and form of agreement, ni ne: 
are no rules prescribing any definite procedure or formality. However, over : ri. ears 

two main modalities of treaty-making have evolved in State practice. The first is that 

of treaties concluded ‘in a solemn form’. 

Plenipotentiaries (that is, diplomats endowed with ‘full powers’ to engage in negotiations) 

of the contracting States negotiate treaties. Once a written text is agreed upon and adopted, 

it is signed (or initialled and subsequently signed) by the diplomats and then submitted to 
the respective national authorities for ratification. Usually modern constitutions require the 
intervention of the legislature before the Head of State—or some other prominent State 
agency —signs the instrument of ratification. ‘Ratification’ does not mean ex post endorsement 
or confirmation of the manifestation of the State’s will to be bound by the treaty. In fact, it is by 
ratification that a State expresses its intent to be legally bound by a treaty. Until the instrument 
of ratification is drawn up, signed, and exchanged with the other parties, or deposited with one’ 
of them. or with an international organization, and the minimum number of ratifications 
required for. the entry into force of the treaty is reached, the State is not bound by the treaty, 
although it must refrain from acting in such a way as to stultify the object and purpose of the treaty (see Article 18(a) of the Vienna Convention). States that have signed a treaty are not obligated to ratify it. 

Second, there are treaties concluded ‘in simplified form’ (also called ‘executive ' agreements’). 

d ges speaking, it is however for States to decide how to bring into being legally 
a gu ertakings. It all depends on their will. Hence, there have been cases in 

“rational practice where it was not clear whether a § international bindin 7 8 agreement proper, or had ; 

BS me 
prope ad instead y 

Satisfy itself that its jurisdiction was ba Prime Ministers of Greece and Turk been directly issued to 

: 
Oe Pe sores = a. # communiqué jointly issued in Brussels by the zap : € document was not signed or even initialled; it had ) § 4 press conference held at the conclusion of the Prime 
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eos pr aaepaaienai magenta pmana 
submit a dispute to arbitration or judicial settlement’ aon iain ile eral oe 

leit: s . It then noted that whether or not 

the gommunique constituted an agreement ‘essentially depends on the nature of the act or 

transaction to which the Communiqué gives expression; and it does not settle the matter 

simply to refer to the form—s communiqué—in which that act or transaction is embodied. On 

the contrary, in determining what was indeed the nature of the act or transaction embodied in 

the Brussels Communiqué, the Court must have regard above all to its actual terms and to the 

particular circumstances in which it was drawn up’ (ibid.). The Court then carefully considered 

the positions taken by the two States prior to the issuing of the Communiqué (§$100-6). It 

concluded as follows: ‘Having regard to the terms [of the Communiqué] and to the context in 

which it was agreed and issued, the Court can only conclude that it was not intended to, and 

did not, constitute an immediate commitment by the Greek and Turkish Prime Ministers, on 

behalf of their respective Governments, to accept unconditionally the unilateral submission of 

the present dispute to the Court’ ($107). 

By contrast, in Maritime Delimitation and Territorial Questions between Qatar and Bahrain, 

Boundary, the Court held in 1994 that the minutes of a meeting of 25 December 1990 of the 

Foreign Ministers of Bahrain and Qatar, in the presence of the Foreign Minister of Saudi 

Arabia, constituted an international agreement serving as the basis for the Court's jurisdiction. 

After examining the contents of the minutes, the Court noted that the minutes ‘include a 

reaffirmation of obligations previously entered into; they entrust King Fahd [of Saudi Arabia] 

with the task of attempting to find a solution to the dispute during a period of six months; and ~ 

lastly, they address the circumstances under which the Court could be seised after May 1991. . 

Accordingly, and contrary to the contentions of Bahrain, the Minutes are not a simple record 

of a meeting .. .; they do not merely give account of discussions and summarize points of 

agreement and disagreement. They enumerate the commitments to which the Parties have 

consented. They thus create rights and obligations in international law for the Parties. They 

constitute an international agreement’ ($25). 

9.4 RESERVATIONS 

Traditionally, when a Sta
te participating in the negotiations for a multilateral treaty 

found that some of its clauses were too onerous but nonetheless wished 
to enter into 

the treaty, it made reservations, that is, unilateral statements intended to either (a) 

exclude the application of one or more provisions, OF (b) place a certain inter- 

pretation on them. Howev
er, reservations (attached to the signature or to ratification 

-_ of the treaty) had to be ac
cepted by all other contra

cting parties for the reser
ving State 

to become bound by th
e treaty. The principle of unanimity 

favoured the integrity . 

treaties’. However, in practice it gave a sort of right of veto
 to alt other parties. (T re 

situation is, however, different for bilateral treaties; ‘reservations to such ; — ° 

fact amount to a proposal for a new text and consequently 
they may only produce 

legal effects if accepted by the other pa
rty-) 
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yin ate mbershi ri 
This old regulation of reservations proved totally inadequate when laa | I : 

em ' ere Was ; reater nee Or universa 
the international community increased (and there Sa gr at & ; 

‘ -ONOMIC, a t ties) the more so because the newcomers belonged to politica , econ . nd 
Treaties), 

cultural areas different from those of Western Christian countries. pat very liberal 

doctrine of ‘universality of treaties’ came therefore to be upheld. jem z P ee 
envisaged, first in the important Advisory Opinion delivered in 19: | byt a on 

Reservations to the Convention on Genocide (at 15-30) and then in the 1969 Vienna 
Convention. 

Under the regime established in the Vienna Convention, States can append reserva- 

tions at the time of ratification or accession, unless such reservations (a) are expressly 
prohibited by the treaty (because the treaty either prohibits any reservation or only 
allows reservations to provisions other than the one that is the object of a reserva- 
tion), or (b) prove incompatible with the object and purpose of the treaty. The treaty 
comes into force between the reserving State and the other parties (as modified, 
between the State and the other parties, by the reservation). One of the latter States 
may object to the reservation within 12 months after its notification (among other 
things, because it considers the reservation to be contrary to the object and purpose 
of the treaty). Normally the objection does not have mayor legal consequences: just as in the case of non-objecting States, the objection merely entails that the provisions 
covered by the reservation do not apply as between the two States to the extent of the reservation. Therefore, when the reservation is aimed at excluding the applicability of a particular provision, there is no difference between acceptance of a reservation and objection to it: in both cases the treaty applies, except tor the excluded provision, as 

objects to the reservation, the treaty applies as between the reserving and the objecting State with the exception of the Provision covered by the interpretative reservation. Instead, as between the “eserving State and the States which have not objected to the reservation, the treaty applies in full, but the provision covered by the reservation wil] have the scope Suggested in the reservation. 
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important innovations have been recently introduced in the area of treaties on 

human rights by two monitoring bodies. First the European Court of Human Rights 

(notably ina number of cases: Belilos, (at $60) Weber, (§S§38—40) and Loizidou (pre- 

liminary objections, at §$90-8)), and then the UN Human Rights Committee (in a 

General Comment of 1994)' and in a decision of 1999 on the Rawle Kennedy case, 

(at $§6.4-6.7); have propounded the following view: if a State enters a reservation to a 

human rights treaty that is inadmissible either because it is not allowed by the treaty 

itself or because it is contrary to its object and purpose, it does not follow that the 

provision reserved does not operate with regard to the reserving State, or that this 

State may not join the treaty. It only follows that the reservation must be regarded 

as null and void, at least in those parts that prove to be incompatible with the object 

and purpose of the treaty. Clearly, under this view standards on human rights must 

prevail over the concerns of sovereign States. If there is conflict between the two 

requirements (the international community’s need for contracting parties to remain 

bound as far as possible by international standards on human rights, and the intent 

‘of one of these parties to eschew the legal impact of such a standard), the former 

‘must prevail. 

This view, although some major Powers have attacked it, is in keeping with the 

‘object and purpose of human rights law. It therefore commends itself as appro- 

- priate, as long as there exists an international independent body empowered to pro- 

~ nounce on the matter. It could also be extended to other treaties, whenever they set up 

- supervisory bodies charged with monitoring compliance. These bodies, if endowed 

_ with judicial or quasi-judicial powers, could be in a position to appraise impartially 

_ «whether a reservation is consonant with the purpose and object of the treaty, or even 

_- forbidden by the treaty, and decide accordingly. 

. ! Human Rights Committee, General Comment 24/52 on Issues relating to Reservations to the UN 

Covenant on Civil and Political Rights, adopted on 2 November 
1994, para. 17, in 34 ILM (1995) at 845. The 

** Committee has offered the following rationale for the conclusion just referred to: 

‘(Human rights] treaties, and the [UN] Covenant {on Civil and Political Rights] specifically, are
 not a web of inter- 

State exchanges of mutual obligations. They concern the endowment of individuals with rights. Th
e principle of 

inter-State reciprocity has no place . . . And because the operation of the classic rule
s on reservations Is SO inadequate 

for the Covenant, States have often not seen any legal interest in or need to object to spessihseran The 
absence ie 

protest by States cannot impl
y that a reservation is either compatible or incompatible with e, obje

ct en 

the Covenant. Objections have been occasional, made by some but not by others, ~ on OR a
e a 

specified . . . In short, the pattern is so unclear that it is not safe to assume that a non-o Pe: a . nabs 

_ particular reservation is acceptable. In the view of the Committee, because of = ee c sae hee 

Covenant as a human rights treaty, it is open to question what effect objections have
 wT ches anaes os d 

necessarily falls to the Committee to determine whether a specific reservation 1s compatible 
j 

~ purpose of the Covenant’ (ibid., paras 17 and 20). 
aaa 

P it should be noted that the USA, the UK, and France strongly objected to the eeccnisog ie i
 o 

severability of reservations 
contrary to the object and purpose of human rights treaties: see ’ 

at 422 ff. 
YILC (1997- 

See also the Special Rapporteur 
A. Pellet’s Second Report 

to the ILC (A/C/N.4/447/Add.1) 
and ( 

II) Part Two, at 48-9, 53-6, paras 75-
87, 124-56. 

a he ee 
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95 GROUNDS OF INVALIDITY 

In the past the law also turned a blind eye to possible coercion we weaker rosie by 

_" nlitical, or military coercion exerted by one stronger ones. Thus duress—economic, pe ns norte tee 

State over another to compel it to enter into a given agreement was no 

to invalidate a treaty. Similarly, corruption of the State officials negotiating or, more 

generally, concluding a treaty did not render it null and void. Furthermore, there 

were no rules placing restrictions on the freedom of States as to the object of 

treaties. States were therefore allowed to regulate their own interests as they thought 

best, and even to agree on offences or attacks on other States or on the partition of 

their territory. The only grounds of invalidity were minor ones: (i) using force or 

intimidation against the State official making the treaty; (ii) inducing the other 
party through misrepresentation to enter into an agreement (for example, the con- 
clusion of a boundary treaty based on a map fraudulently altered by one of the 
parties); (iii) the circumstance that consent was based on errors as to. facts (for 
example, an incorrect map, in the case of a boundary treaty). In addition, (a) all of 
these grounds of invalidity were on the same legal footing: they could all make a 
treaty voidable if the party against which the grounds of invalidity had been 
invoked was willing to consider the treaty null and void, or a dispute. resolution 
mechanism made it possible for the parties to reach agreement; (b) only-the party 
to a treaty allegedly damaged by the treaty’s invalidity was legally entitled to claim that the treaty was not valid; the other parties (in the case of a multilateral treaty) had no say in the matter. erat 

- 
covers coercion by the threat or use of military force contrary to the UN Charter, while a Declaration Conference calls upon States to refrain from eco- 

— at corruption of a State Parties is a cause of invalidity. Furthermore, the larification as regards error (Article 48), fraud (Art- 
negotiating the treaty 
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now necessary for that violation to be ‘manifest’ and to concern a national rule ‘of 

fundamental importance’). 

What is very novel, and marks a momentous advance in the field of the law of 

treaties, is the distinction drawn in the Convention between ‘absolute and ‘relative’ 

grounds of invalidity. The former (coercion against a State representative; coercion 

against the State as a whole; incompatibility with jus cogens; on this notion see 

Chapter 11) implies that: (1) any State party to the treaty (that is, not merely the State 

which has suffered from possible coercion or which might be prejudiced by actions 

contrary to a peremptory rule) can invoke the invalidity of the treaty; (2) a treaty 

cannot be divided into valid and invalid clauses, but stands or falls as a whole (Article 

44.5); and (3) possible acquiescence does not render the treaty valid (Article 45). If 

one of these grounds is established, the treaty is null and void ex tune, that is since the 

moment it was concluded. 

In contrast, grounds of relative invalidity are: error, fraud, corruption, manifest 

violation of internal law or of the restrictions of the powers of the State representative 

who has concluded the treaty. These grounds may only be invoked by the State that 

has been victim of error, fraud, corruption or whose representative has acted in 

manifest breach of internal law or of the restrictions on his powers. Furthermore, 

these grounds of invalidity may be cured by acquiescence or subsequent express con- 

sent by the aggrieved party. Finally, these grounds of nullity may vitiate only some 

provisions of the treaty. Also these grounds of invalidity operate ex tunc, that is, they 

render the treaty or some of its provisions null and void as from the conclusion of the 

treaty. However, acts performed bona fide by the aggrieved party before the treaty is 

declared null and void may be regarded as valid and legally effective, depending upon 

the specific circumstances of each case. 

The important question arises of whether, when a treaty is tainted with absolute 

nullity, this nullity may be invoked by a State not party to the treaty. Under Article 65 

of the Vienna Convention only a party to the defective treaty may invoke its incon- 

sistency with jus cogens, and the same seems to apply to other grounds of absolute 

invalidity (see Articles ‘52 and 54). However, it would seem that the customary rules 

corresponding to the Vienna Convention’s provisions on invalidity of treaties should 

be interpreted to the effect that any State concerned, 
whether or not party to the treaty, 

may invoke jus cogens Or coercion of a State representative or of a State. This con- 

struction is in keeping with the spirit, object, and purpose of the distinction between 

the two classes of invalidity or nullity. The distinction is of great importance, for it 

points to an area of values which the international community has upgraded 4 

establishing a specific regulation: use of force or other behaviour inconsistent with a 

peremptory rule have been stigmatized to such an extent as to ek ene sere 

cluded by resorting to either of them particularly vulnerable. If this 
is so, one ails 

‘nvoke the nullity of the treaty to a third State 

see why one should deny the right to in : ge PRs ested (een 

that may be directly affected by a treaty. Think, for examp eae intitle ire. 

two or more States and providing for unlawful forcible action ina 5 mi ia 

to the sovereignty of a third State, oF genocide of PE Ea 
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—_ avi ations in 
suppression of the right of scit-determmnation = a ee wen i 

third State. By the same token a third State is at guably enti can 

a treaty between two other States resulting from the threat al = of oe ' a 

them against the other, if the conclusion of such a treaty ried ave p : 

sions for the State in question (for instance, the treaty stipulates that force may be 

inv e third State). 

pe em apne institutions is the third State authorized to invoke 

the absolute invalidity? Arguably, before an international court or tribunal having 

jurisdiction under the relevant jurisdictional clauses; if such jurisdiction is lacking, 

the third State is entitled to call upon the relevant contracting States or State to either 
undertake negotiations with a view to legally settling the matter, or bring the issue 
before an arbitral or judicial body. 

9.6 INTERPRETATION 

As Anzilotti emphasized in 1912,? in the past there were no binding rules on inter- 
pretation. The criteria for construing treaty law were merely ‘rules of logic’, borrowed from national law or developed by arbitral courts, or ‘those very general criteria which could be inferred from the nature and character of the [international] legal order’. States and courts tended to agree that the main purpose of treaty interpretation was to identify and spell out the intention of the draftsmen. However, views differed when it came to specifying how this intention could be found. Some States, under the influence of their own legal systems, favoured resort to the negotiating history (so- called preparatory work or travaux préparatoires). This held true for such countries as France, Italy, the USA. Some commentators termed this approach ‘subjective interpretation’. Other countries, such as Britain, preferred instead a construction 

commentators ‘objective interpretation’). Courts tended to take different views depending on the cultural background of the judges, 

2 
. a Anzilotti, Corse, at 10? ’ Corso, i ( Parte Senerale) (Roma: 
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subject of an obligation must be chosen; in other words, limitations of sovereignty 

must be strictly construed). 

This tricky area received a balanced and satisfactory regulation in Articles 31-3 of 

the Vienna Convention. Although some important questions, such as inter-temporal 

interpretation, were left out, the rules on construction upheld the most advanced 

views. Basically the Convention gave pride of place to literal, systematic, and 

teleological interpretation (Article 31.1: ‘A treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose’). Thus, great weight was attributed 

to the purpose pursued by contracting parties, as laid down in the text of the treaty. 

Also, the authors of the Vienna Convention set great store by the principle of 

“effectiveness (ut res magis valeat quam pereat), whereby a treaty must be given an 

interpretation that enables its provisions to be ‘effective and useful’, that is, to have the 

appropriate effect. This principle is plainly intended to expand the normative scope of 

treaties, to the detriment of the old principle whereby in case of doubt limitations of 

sovereignty were to be strictly interpreted. ou: 

Under the Vienna Convention recourse to preparatory. work may only be regarded 

as ‘a supplementary means of interpretation’. Pursuant to Article 32 the records of 

the negotiating history of a treaty may only be relied upon ‘in order to confirm the 

meaning’ resulting from literal, systematic, and teleological interpretation, or to 

determine the meaning when the interpretation based on those criteria either leaves 

the text ‘ambiguous or obscure’ or ‘leads toa result-which is manifestly absurd or 

unreasonable’. It is interesting to note that the ICJ ina string of decisions,’ as well 

as numerous arbitral courts,* have held that both Article 31 and Article 32 reflect 

customary law. Bs Sta ae 

Under Article 33, when a treaty has been authenticated in two or more languages, 

the text is equally authoritative in each language, and the terms of the treaty are 

presumed to have the same meaning in each authentic text. When however there 

appears to be a difference of meaning, the meaning must prevail which best reconciles 

the texts, having regard to the object and purpose of the treaty (paragraph 4 of 

Article 33, which recently the ICJ in LaGrand (at §101) held to reflect customary 

international law). 

In modern times, international courts have increasingly applied the ‘implied powers doctrine 

when interpreting a particular category of treaties, that is, the constitutive instruments of 

international organizations. This doctrine was first suggested by the US Supreme Court 

Maritime Delimitation and Territorial Questions between 

Qatar and Bahrain, Jurisdiction and Admissibility, 1995 at $33; 1996 at §23; oil pine sais 

Exceptions (Iran v. United States), at $23; Kasikili/Sedudu Island ( Botswana Vv. Namibia), at $1 8; ] pe 
case 

(Germany v United States), at $99; Sovereignty over P
ulau Litigan and Pulau Sipadan

 (Indonesia v. Ma ysia), 

; Il, at $94. 

ee apap ae 
rnal Debt, at $16; The Delimitation of the 

Sanna tes abe 2 eae an ago case concerning Apurement des Comptes 

a 
. 

. 
4 7 a ; 

Maritime Frontier between Guinea and Guinea-Bissau, 

(Netherlands v. France), at §§57-67. 

3 See Territorial Dispute (Libya v. Chad), at 941; 
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when interpreting the US Constitution with a view to broadening the powers of the tederal 

authorities with respect to those of member States: it was propounded in 1819 by Chief Hsatice 

Marshall in McCulloch v. The State of Maryland (at 407-37), and reaffirmed, among others, in 

1920 in Missouri v. Holland (at 376~7). It was taken up at the international level by the PCIJ® 

and then the ICJ® to broaden the powers of the ILO and UN respectively vis-a-vis member 

States. Under this doctrine, organs of international organizations may be deemed to possess all 

the powers necessary for the discharge of their express powers or the fulfilment of the organiza- 

tion’s goals. This doctrine, based on the so-called federal analogy (namely, the equation of 

relations between member States of a federal State and the federal authorities, to the relations 

between member States of international organizations and organs of these organizations) is 

controversial. In particular, opponents argue that this doctrine ends up granting excessively 
broad powers to organs of international organizations, especially when it is relied upon to 
derive implied powers from general and loosely worded goals of the organizations (as in the 
case of the UN). 

9.7 TERMINATION 

In the past, to ari even greater extent than the ‘birth’ and life of treaties, their ‘death’ was regulated by a handful of rules containing numerous loopholes. Major Powers made treaties to their advantage and released themselves from treaty obligations when 

a explains some acerbic comments made by Bismarck, in 1879°—which in recent Imes, It Is reported, were (not suprisingly) taken up somewhat by de Gaulle.® 

5 PCI, ‘ = Advisory Opinions of 23 July 1926 on Competence of the ILO Concerning Personal Work of the 
Employer, Series B, no. 13, at 18 , » No. 15, , and of 8 De ‘aA nas 
the Danube, Series haa tiatee cember 1927 on Jurisdiction of the European Commission of 

? Frédéric Il, ‘Histoj » Histoire de mon tem “a ; ps, Avant- ,mo - rh 
( Berlin: Voss et Fils, 1789), i, at 11, 14. PINpOss in Oeuvres posthumes de Frédéric Il, roi de Prusse 

esident De Gaulle, upon signir 
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More specifically, it was not clear under what circumstances the material breach of 

treaty provisions authorized the other contracting party to consider itself relieved 

of treaty obligations. Similarly, it was unclear whether the outbreak of war between 

two contracting States terminated all treaties between them or whether it left some of 

them unaffected. The import of the principle rebus sic stantibus (whereby a change in 

the basic conditions underlying the making of a treaty could terminate it) was also 

confused, for international practice on the matter was not conclusive. The most 

widely accepted mode of terminating treaties was denunciation by one of the con- 

tracting parties. However, even in this field it was questionable if and under what 

circumstances a State could denounce a treaty when the right of denunciation was not 

provided for in the treaty itself. 

One of the major advances made in this area in the Vienna Convention was clarifi- 

cation of the concept of “material breach’, which one of the parties could invoke as a 

ground for terminating the treaty or suspending its operation. Thus, under Article 

60. such a breach consists in “(a) a repudiation of the treaty not sanctioned by the 

present Convention; or (b) the violation of a provision essential to the accomplish- 

ment of the object or purpose of the treaty’. Furthermore, the principle rebus. sic - 

stantibus was restated, clarified, and elaborated u
pon. In particular: (1) it was clarified 

that, to warrant recourse to the clause, the change of circumstances must meet two 

requirements: (a) ‘the existence of those circumstances constituted an essential basis 

of the consent of the parties to be bound by the treaty’; (b) “the effect of the change - 

is radically to transform the extent of obligations still to be performed under the - | 

treaty’ (Article 62(a) and (b)). In addition (2), two exceptions to its operation. were 

enunciated. Under Article 62.2 the clause cannot be invoked ‘(a) if the treaty estab- 

lishes a boundary; (b) if the fundamental change is the result of a breach, by th
e party 

invoking it, either of an obligation under the treaty or of any other international - 

obligation owed to any other party to the treaty’. Jus cogens (see Chapter 11) was 

called into play for the termination of treaties as well. Under Article 64 ‘if a new: 

peremptory norm of general international law emerges, any existing treaty which 
is in 

conflict with that norm becomes void and terminates’. 
ae 

Provisions were also laid down to clarify the role and legal effects of withdrawal 

from a multilateral treaty, or termination of a bilateral treaty, upon denunciation, 

when the treaty does not contain any clause regarding its termination OF denunci- 

ation. Article 56 provided that the treaty is not subject to termination or withdrawal 

unless: (a) it may be establishe
d that the parties had the

 intention of allowing 
for this 

possibility, or (b) ‘a 
right of denunciation 

or withdrawal may be
 implied by the nature

 

of the treaty’. 

In light of these pro
visions the UN Human Rights Committee, 

in its General Comme
nt 26(61) 

of 1997, held that t
he UN Covenant on Civil and Political Rights is not subject to denunciat

ion 

or withdrawal because (i) ‘the drafters of the Covenant deliberately intended to exclude the 

possibility of denunciation’, and (ii) ‘the Covenant is not the type of Se nar o its 

nature, implied a right of denunciat
ion - - - [it] codifies in treat

y form re en 
ie 

rights enshrined 
in the Universal 

Declaration of Human Rights .. . As such, the Covena ‘ 
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not have a temporary character typical of treaties where a right of a is deemed to be 

admitted, notwithstanding the absence of a specific provision to that effect . 

The Vienna Convention also spelled out a cardinal principle, namely that, except — 

for what is stipulated by Article 64, the various causes of termination do not make 

treaties come to an end automatically but can only be invoked by one of the parties 

as a ground for discontinuing the treaty. It was also provided that, in addition to 

authorizing a party to claim that a treaty should cease, the above clauses could also 

have a more limited effect: that is to say, they could authorize a party to claim the 

mere suspension of the treaty. 

In addition to the aforementioned grounds of termination of treaties, the Vienna Convention 
also regulates other grounds, namely those which are explicitly or implicitly provided for by the 
parties in a treaty (final term, final condition (Article 54)); abrogation by subsequent treaty 
(Articles 54 and 59), and subsequent impossibility of fulfilment (Article 61). Furthermore, the 
Convention provides that some grounds of termination of treaties may also be invoked as 
grounds of suspension of the legal effects of the treaty. In contrast, the Convention did not 
regulate the effect of war on treaties. 

'© Human Rights Committee, General Comment 26(61), adopted by the Committee at its 1631 st meeting, http://www l.umn.edu/humanrts/gencomm/hrcom26.htm, paras 2-3. 
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OTHER LAWMAKING 

PROCESSES 

10.1 GENERAL 

Custom and treaties constitute the two most important sources of international law. 
They are envisaged by two basic ‘constitutional’ rules of the international community, 
which lie at the very apex of the legal order (they are often designated by the Latin 
expressions: consuetudo est servanda, that is, all international subjects must comply 
with customary rules, and pacta sunt servanda, that is, the parties to international 
agreements must abide by them). . 

Article 38 of the ICJ Statute refers to these two sources. In this respect this Article 
codifies existing general rules. However, other sources of international law exist. 
Article 38 mentions two of them (general principles of law recognized by civilized 

nations and judicial decisions taken ex aequo et bono, namely on the strength of 

equitable principles). There are other sources to which that provision makes no 

reference, but which are nonetheless envisaged by international law and applied by the 

ICJ itself: unilateral acts of States creating rules and binding decisions of international 

organizations. 

Some of the above sources may be termed ‘primary’, in that they are contemplated 

by general ‘constitutional’ rules: custom, treaties, unilateral acts of States creating 

rules of conduct, general principles of law recognized by the community of nations. 

Binding decisions of international organizations, as well as judicial decisions made ex 

aequo et bono, are ‘secondary sources, because they are provided for by rules produced 

by primary sources (treaties). Resort to these sources must be made based on special- 

ity; that is, one should first look for the most specific provision applicable to a 

particular case and, if it is lacking, fall back on the more general rule. Thus, one must 

first look for a treaty or a source deriving from a treaty; failing an applicable rule, one 

should search for a customary rule or a general principle of international law. Only at 

that stage, if no relevant rule or principle can be found, may one apply general 

ecognized by the domestic legal orders of States. This particular 
rinciples of law r 8. 

: ; 
‘subsidiary source’. 

category of general principles makes up what one may term a 
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10.2 UNILATERAL ACTS AS SOURCES 

OF OBLIGATIONS 

This process for making law, although not provided for in Article 38 of the Statute of 

the ig is envisaged by a general rule which has the same rank as those providing for 
custom and treaty-making. | +: poke: 

Not all unilateral acts give rise to new binding rules providing for specific conduct, 
not predetermined in its content. Indeed, most unilateral acts produce other legal 
effects, which are always predetermined by customary law. 

For instance, protest is a unilateral declaration designed to object to an act or action per- 
formed by another State; its purpose and legal effect is to show that the Protesting State 
does not recognize, accept, or acquiesce in the act or action, or preserves the right to challenge 
that act or action. Similarly, recognition of a situation or conduct is a unilateral transaction 
(or, in the case of tacit or implicit recognition, conduct) aimed at considering as legitimate that situation or conduct; its legal effect is to bar the recognizing State from subsequently challenging what had been previously recognized; in other words, it produces estoppel (see above, 4.3). Renunciation is the willing unilateral abandonment of a right; this abandon- ment, although it may be explicit or tacit, must however be deliberate and clear; as Anzilotti rightly pointed out, it may not be inferred from simple inertia, or non-exercise of a right, or mere passage of time (Corso, at 297). Notification is the act by which a State makes other States cognizant of a certain action it has performed (for instance, in the case of naval blockade in time of war, customary law requires that the blockading State should notify neutral States of the blockade). Its legal effect is to preclude the other States from subsequently claiming that, not knowing the action notified, they were entitled to behave differently. 
In a decision of 22 December 1999 in United States—Sections 301-310 of the Trade Act of 1974, a Panel established by the World Trade Organization pronounced upon yet another 

; — : » if applied in a certain manner, could bring 
a Out an infringement of international obligations undertaken by the USA towards the other 986-94; in Particular, Articles 3, 21, 22, and 23 of 

= mes Pap ep Was to preclude US authorities from 
ae - y the US Trade » ‘t, in a manner that would be incons; 

sation of the USA (ibid., at 7125-6). Thus the pr 
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declaration was to forestall a possible wrongful act by the USA giving rise to its international 
responsibility. 

Promise is the only unilateral transaction giving rise to international obligations 
proper, that is, establishing a new rule binding the promising State towards one or 
more other States. Promise is a unilateral declaration by which a State undertakes 
to behave in a certain manner. This obligation is assumed independently of any 
reciprocal undertaking by other States (otherwise the declaration would amount to 
one element of a contractual legal transaction). 

In the North Sea Continental Shelf cases the IC] stressed that the unilateral assump- 

tion ‘by conduct, by public statements and proclamations, and in other ways’, by a 

State not party to a convention, of the obligations laid down in the convention was 

‘not lightly to be presumed’, because “a very definite, very consistent course of con- 

duct’ was required (at $§27—8). In Nuclear Tests the same Court held that France’s 

declaration, that it would cease conducting atmospheric nuclear tests, entailed that it 

had assumed an obligation to do so. The Court required, for a unilateral declaration 

to produce this effect, that the State making the declaration should have the clear 

intention to be legally bound by it, and that the undertaking be given publicly (at 

267-71). 

Promise was also considered as a legal transaction giving rise to obligations in 

Nicaragua (merits) ($261), and in the Case Concerning the Frontier Dispute (Burkina Faso v. © 

Mali) (at §§39—40). 

10.3 SOURCES ENVISAGED IN 

INTERNATIONAL TREATIES 

10.3.1 BINDING DECISIONS OF INTERNATIONAL ORGANIZATIONS 

s of treaties sometimes provide for norm-setting processes (to 
Rules created by mean eee 

uch a process: this is quite natural, for 
date, no customary rule has ever envisaged s 3 

States are still reluctant to be bound by legal standards enacted by virtue of a general 

rule over which they cannot exercise the control that is implied in the fact of accepting 

or not ratifying a treaty). Normally, when treaty rules establish norm-creating 

processes, they do so within the framework of an intergovernmental organization. 

A body of the organization is empowered to adopt binding legal standards, oe 

by majority vote. The rules enacted by the body eet with this function by the 

mber States of the organization. 
ain 

Oe ede i; of law are hedged around with these eins is one 

understandable. States only accept being bound by written rules other t . a 

based on consent, if they have previously accepted
 the spheaianiats a 

rb 

a treaty, that is, have previously manifested in writing their willingness 
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n international body. Furthermore, just as the treaty rules 

tion bind only the member States of that 

ya constituent body of the organization 

in future by rules set by a , 

that make up the statute of an organiza 

organization, similarly the rules enacted b 

cannot bind third States. 
asia or. 

it is apparent that the existence of this category of sources of law is a characteristic 

feature of modern international law. The needs it was intended to meet are clear: in 

some specific and well-defined areas ‘t would be difficult and time consuming for 

States to get together and unanimously agree upon a set of rules as soon as the 

necessity for such rules arises. It is easier and more expeditious for an international 

body to enact such rules. | 

The power to pass binding resolutions is provided for in the UN Charter. The 

Security Council is empowered to issue binding legal standards when acting under 

Chapter VII of the UN Charter (concerning action with respect to threats to peace, 

breaches of the peace, and acts of aggression). Article 41 of the UN Charter pro- 

vides that ‘The Security Council may decide what measures not involving the use of 

armed force are to be employed to give effect to its decisions’. When the Security 

Council decides not to resort to recommendations but to issue decisions, these 

are binding on the strength of Article 25 of the UN Charter (“The Members of the 

United Nations agree to accept and carry out the decisions of the Security Council in 

accordance with the present Charter’). The UN may impel compliance with these 

decisions by third States, namely those very few States that are still not members of 
the UN, through sanctions or other measures taken on the strength of Article 2.6 
of the UN Charter (“The Organization shall ensure that States which are not members 

of the United Nations act in accordance with these Principles [laid down in Article 2] 
so far as may be necessary for the maintenance of international peace and security’) 
(see infra, Chapters 16 and 17). 

Particularly since the end of the cold war, the UN Security Council has passed many 
decisions .on sanctions, such as bans on exports and imports an 
with « particular States (for example, Iraq, 
Montenegro), Somalia, Liberia, Libya, Haiti, 
and the ICTR (see infra, 17.2). 

d other economic relations 
the Federal Republic of Yugoslavia (Serbia- 
etc.). It also adopted the Statutes of the ICTY 

‘ sere einer an organization endowed with norm-setting powers is the a. na ivil sidan Organization (ICAO), whose Council is authorized to eal neon a sheig international standards concerning air traffic. These Maesaie es | ing on member sae three months after their adoption unless ty of member States has meanwhile notified their disapproval. 
The Statutes of the three European Communities which fi . 

grant even greater powers to th orm one of the pillars of the 
€ European Council of Ministers. The 

become binding on all sae; , ication i the Communities), and decisi in the Official Journal of 
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their Botincation to the State, individuals, or enterprise concerned). For some matters, absolute 
majority is sufficient for the adoption of regulations or directives; for other matters a ‘qualified 
majority, as defined in Article 205.2 of the Treaty on the EC is required. Unanimity is 
necessary for some matters. 

It would seem that the same principles of construction as apply to treaties are 

relevant to the interpretation of the rules under discussion, as is shown, among other 

things, by the case law of the ICTY and the ICTR relating to the interpretation of the 

Statute of each of these two tribunals. 

10.3.2 JUDICIAL DECISIONS BASED ON EQUITABLE PRINCIPLES 

Some treaties grant international courts and tribunals the power to make decisions 

based not on existing law, but rather on principles of equity. This power is also laid 

down in Article 38.2 of the ICJ Statute, although States have never granted the Court 

specific jurisdiction to make decisions ex aequo et bono. 

Whenever an international court or tribunal applies equity, it creates law between 

the parties to the dispute. 

For example, under Article V.3 of Annex II to the Dayton-Paris Accord of 1995 the Arbitral 

Tribunal charged with pronouncing on the establishment of an Inter-Entity Boundary Line 

between the Federation of Bosnia and Herzegovina and the Republika Srpska in the Brcko area, 

was authorized to apply ‘the relevant legal and equitable principles’. In its first judgment, of 

14 February 1997, the Arbitral Tribunal drew upon ‘the demands of impartiality, justice and 

reason’ (at 399 et seq.). In its second, ‘supplemental award’, of 15 March 1998, the Arbitral 

Tribunal put off a final decision on the matter, deciding that the interim international 

supervisory system set up by the first award should continue. It justified this decision as being 

equitable and not based on ‘purely political considerations’.! In its third and final award, of 

5 March 1999, the Arbitral Tribunal went so far as to legislate on the matter: it established 

a permanent self-governing Brcko District, independent of the two Entities, to be held 

in condominium by them, and subject to the sovereignty of Bosnia and Herzegovina (at 536 

et seq.). 

1 The Arbitral Tribunal stated the following: ‘Referring to the Tribunal’s duty pees according to 

“relevant legal and equitable principles,” some may argue that the foregoing rulings are improperly st 

on purely “political” considerations and lack any adequate basis in law or equity. For pean ie eeindth 

explained, we disagree. One of the unique qualities of the present arbitration 1s | _ une ae ee 

encompasses political considerations, requiring as it does that the Tribunal allocate politica responsit : i os 

between the Entities in a manner that will advance the goals of Dayton. Moreover, although eae eS 

has a duty to make a final decision as soon as “that can be done consistent ir retire ¢ ee 

equitable principles” ($102), it should not act until matters have become sufficiently stabilized to a 

i 
101). We therefore think there is 

i i to endure over the long term (see § re : 

a iioa-a Ged ataiiis 
y short delay to collect additional facts relating 

i ‘ustification for ordering 4 relativel arabia las 
a S ebe eraniak ceils with Dayton and the future relationship between the two Entities 

(§20). 
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10.4 GENERAL PRINCIPLES OF LAW RECOGNIZED 

BY THE COMMUNITY OF NATIONS, AS A 

SUBSIDIARY SOURCE 

evita. In addition to primary and secondary sources of law, international law also — 

encompasses subsidiary sources. These are norm-setting processes that bring about 
rules to which recourse may only be had if and when no rule produced by a primary — 
or secondary source (treaties, customs, unilateral acts giving birth to obligations — 

proper) regulates a certain matter. fat | | 
These principles must not be confused with the general principles of international 

law (see Chapter 3), which are sweeping and loose standards of conduct that can be 
deduced from treaty and customary rules by extracting and generalizing some of their 
most significant common points. They do not make up a source proper. Most of them 
primarily serve the purpose of filling possible gaps or of making a particular construc- 
tion prevail at any time when two of more interpretations are possible. Moreover, 
some principles (that is those on.sovereignty, on non-interference in the affairs of 
other States, on the prohibition of the threat or use of force, on the peaceful settle- 
ment of disputes, on respect for human rights, and on self-determination of peoples), 
as we have seen above (Chapter 3), play the major roie of forming the ‘constitutional 
principles’ of the world community (together with other norms of Jus cogens (see Chapter 11) and the rules on ‘primary sources’, on which see above 10.1). _ 
The need to resort to general principles of international law, which a US-British Claims Tribunal aptly emphasized in 1923 in Eastern Extension, Australasia and China Telegraph Co.,? is all the more conspicuous in the international community, where there is no central lawmaking 

y the specific matters of concern to the relevant contract- rmally come into being slowly and by definition cannot of States. In this community, general principles constitute 

‘[E]}ven assuming that there was in 1898 no trea c 
thet dete ie pater =o atti bach Principle of international | i 
and generally does not contain, express rules decisive of part; al law, as well as domestic law, may not contain, 

alr Jurisprudence; it is the method by whi 
country resulting in she defer by which the law has been gradua ' individuals’ (2¢ 114-45), on and settlement of legal relations as well as between g ™ lly evolved in every 
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might unduly restrain their freedom of action; in consequence, they seldom invoke such pri 

err when they consider it advantageous to use them against another tins 2 te 

elie principle exists limiting the sovereignty of that State. Normall 3 be “i 

spctied out by courts, when adjudicating cases that are not entirely cui : Sree: « 

customary rules. In this respect courts have played and are increasingly playing “4 desi 

role: they identify and set out principles ‘hidden’ in the interstices of the normative network 

thus considerably contributing to the enrichment and development of the whole body si 

international law. It cannot be denied that by so acting courts fulfil a meritorious function very 

close to, and almost verging on, the creation of law.’ 

3 At present, in the world community, two distinct classes of general principles may be relied upon. First, 

there are general principles of international law, namely those principles which can be inferred or extracted by 

_ induction and generalization from conventional and customary rules of international law. Some of 

principles have been restated by States in international instruments designed to set out the fundamental 

standards of behaviour that should govern the relations among members of the international community (see 

3.1). Second, there are principles that are peculiar to a particular branch of international law (the law of the 

sea, humanitarian law, the law of State responsibility, etc.). These principles are general legal standards 

overarching the whole body of law governing a specific area. See for instance Article 21 of the Statute of the 

ICC, providing that the Court shall also apply general principles of international humanitarian law, or the 

decision of the ILO Administrative Tribunal in Diallo, mentioning ‘the general principles of law that govern 

the international civil service’ (at $4). 

_ Both categories of principles serve two major functions. The first is to fill possible gaps in the body of treaty 

and customary rules. It is often contended that the purpose of resort to principles is that of avoiding as much 

as possible a non liquet (this is an expression meaning ‘it is not clear’, used by Roman judges when they found 

that the law did not settle the dispute), that is, a ruling by courts that the dispute cannot be adjudicated for 

Tack of legal rules governing the matter. In reality in contentious proceedings a non liquet cannot be envisaged, 

for, if the court cannot find any rule or principle material to the claim made by a party, it must simply dismiss 

‘the claim, on the strength of the principle that whatever is not prohibited is allowed by law. A non liquet can 

however arise in non-contentious proceedings, as happened in the Threat or Use of Nuclear Weapons case. The 

ICJ had been requested to issue an Advisory Opinion on the legality of resort to nuclear weapons. It held 

among other things that ‘in view of the current state of international law, and the elements of fact at its 

disposal the Court [could not} conclude definitively whether the threat or use of nuclear weapons would 

be lawful or unlawful in an extreme circumstance of self-defence, in which the very survival of a State would 

be at stake’ (at §105(2)(E) ). In its judgment in FurundiZija the ICTY, faced with the legal issue of deciding 

_ whether forced oral penetration constituted rape as a crime against humanity or a war crime, after establish- 

ing that there was no uniformity in the national legislation of States, had recourse to a general principle. It 

held that the ‘general principle of resp
ect for human dignity is the basic underpinning and indeed the very 

A 
. 

* 
_ ~ 

. 
= ~ ~ 

. . as become
 

raison d’étre of international humanitarian
 law and human rights law; indeed, in modern times it h 

of such paramount importance as to permeate the whole body of international law. This principle is intended 

whether such outrages are carried out by 

to shield human beings from outrages upon their personal dignity, 
oa 

unlawfully attacking the body o
r by humiliating and debasing 

the honour, the self-respect ane prs gn
 

being of a person’. The Tribun
al drew the conclusion that it was ‘consonant with this ioe e that suc 

extremely serious sexual outrage as forced oral penetration sho
uld be classified as rape (§183). 

The second function is to choose between two or more conflicting interpretations 
of a treaty or peau 

rule. International courts have often had recourse to the two categories of ee 9 ets 3 : 

instances of general principles
 of international law, one may mention that -

 am cy pat ate 

general and well-recognized principles, namely: elementary
 considerations 0 wisee’ . nae oe 

in peace than in war; the principle of the free
dom of maritime Ee 

3 eh ples att
 

not to allow knowingly its territory to be used for acts contrary to the rights of other 

at 22). Other general principles are eae above en gpa a « ceasti
rnb ine? ora eae 

As i f general principles peculiar to 4 par ae eigen 

Si Beas, pin ees she IG} spoke of a
nd applied ‘the general principles of humanitarian 

tan’ , in the Case 

which the [1949 Geneva] Conventions merely give specific expressio
n’ (at 219). In the same year 
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10.4.1 RESORT TO SUCH PRINCIPLES IN THE PAST 

In the nineteenth century and at the beginning of the wentietn century tat. 
adjudicating disputes between States, faced with CAE WERIERE NO peer or cuntomnary 

rule regulated the matter submitted to arbitration, felt it necessary to ave recourse to 
some general principles common to the domestic legal systems of most countries (in 
that period that of course meant European countries plus some advanced States of 
other continents such as the USA). This was an adroit manner of filling legal Baps, 
thereby developing the then rather rudimentary and incomplete body of international 
law. It should be noted that the courts set out these principles without engaging in a 
comparative survey of national law. They simply enunciated principles that had very 
general purport and which indisputably were common to all major Western legal 
systems. No State protested, which is not surprising since the courts applied general 
principles familiar to the States concerned. 

The principles at issue embraced necessity,’ force majeure,° res judicata,® denial of justice,’ and, turning to more specific areas, the principle whereby in the case of wrongful acts, the delinquent State must pay compensation including both damnum emergens and lucrum cessans.* 

(eight from the West, a Brazilian, and a Japanese).? The Chairman, the. Belgian E. E, F. Descamps, Proposed that, in addition to treaties and custom, the Court should also apply ‘the rules of international law as recognized by the legal ‘conscience of civilized nations’ ,!° Interestingly, in moving to adopt such an approach, he cited in 

* See Neptun : tae Pinkney) in leeans aren a“ 156-7 (adhe a be moneda ine 1797 (Opinion of piven 
: rae - »1,a it s ould b -_ . ‘ 

national legislation but only some famous Publicists). See Ps oe mbps. Page eee 

id, 4 177-8 

of Commissioner Trumbull, Russian Indemnities Case, at 443 (orig; o French; 
pare fun of te Cate coat = for the English text see AJIL 7 (1913), at 178 ff.) 

, P % See Fabiani, at 364— 
a 

Ret te aecdone ditinins caine Ms v. US and Great Britain (at 402), and Cape Horn Pigeon et al. case (at 65) 

eR — ire international Petroleyyp Ltd v. National Iran; j " ' 

epublica of Indonesia (at 504). 
tite, an 186) and AMCO 

See the speech of he r 
Put forward at the 13th Meeting date Verbaux, cit. a note 22, 
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support the Martens Clause!’ (referred to above: see 8.2.3) and explicitly insisted 
that she nen Court should ‘conform to the dictates of the legal conscience of civilised 
nations .'° 

In Goenmenting upon and reacting to the proposal, the Committee split into two groups. The 
majority proved a be in favour. They had two aims in mind. First they wished to expand the 
sources of international law, by making applicable ‘the fundamental law of justice and injustice, 
deeply engraved on the heart of every human being and which is given its highest and most 
authoritative expression in the legal conscience of civilized nations’ (Descamps).'° Plainly, the 
advocates of this doctrine endeavoured to introduce ‘principles of objective justice’, that is, 

natural law principles in international relations. Second, where a dispute was not governed 

either by a treaty or by custom, they wished to avoid the possibility that the Court might 

declare itself incompetent through lack of applicable rules. Three members (the American 

Root, the Englishman Lord Phillimore, and the Italian Ricci-Busatti) strongly opposed this 

approach, adopting one that was markedly positivist.'* In an earlier meeting the leader of this 

group, Root, had emphatically stated that ‘Nations will submit to positive law, but will not 

submit to such principles as have not been developed into positive rules supported by an accord 
between all States’. And he asked, “Was it possible to compel nations to submit their disputes 

to a Court which would administer not merely law, but also what it deems to be the conscience 

of civilised peoples?”'® In ‘short, the minority clung to the traditional concept that the Court 

should solely apply rules and principles derived from the will of States and embodied in treaties 

Orcustom.-. -°_ ie 

Given this radical difference of views, Root and Lord Phillimore eventually suggested a 

compromise: the Court should be empowered to apply ‘the general principles of law recognised 

by civilised nations’. The proposal was accepted and in the end became Article 38.3 of the 

Court’s Statute. Clearly, the formula agreed upon followed a middle course between the two 

opposing views. The Court was empowered to apply something more than treaties and custom, 

and was thus able to go beyond the law resting on the will of States. However, it could not apply 

general and vague ‘principles of objective justice’ (in which case it would ultimately have been 

endowed with the power to create law), but only those principles which were clearly laid down 

in the municipal law systems of (dominant) States. 

In spite of the looseness of the formula adopted in 1921, the fact that international 

courts previously had already drawn upon general principles of law proclaimed in 

national legal systems, and had not been challenged by the States concerned, justifies 

the view that Article 38.3 eventually codified what had become over the years an 

unwritten rule on general principles. 

\l [bid., at 323-4 (text of the speech made by Descamps to introduce his proposal). 

12 [bid., at 318 (emphasis added). 

13. [bid., at 310-11. oe lege . 

14 See the statements of Root, ibid., at 293-4 and 308-10, of Ricci-Busatti, ibid., at 315-25, and of Lord 

Phillimore, ibid., at 315—27. 

15 Tbid., at 287. 
16 Tbid., at 294. 
17 See the text submitted by Root, ibid., at 344; at th Ther 

_ prepared the text ‘in collaboration with Lord Phillimore’ (ibid., a 
e 15th Meeting Mr Root pointed out that he had 
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it should again 
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of the principle nemo judex in re sua, the duty of repara 1 

. advantage of one’s Own 

international wrongs,” the principle whereby one cannot i advantag ; 

misconduct,” the inadimplenti non est adimplendum 
principle.” In addition, there are some 

ee 
22 

principles relating to the interpretation 
of treaties, such as that contra proferentem. 

Mention may be made 

Second, the principles themsel
ves were not identified through a

 detailed investiga- 

tion of the legal systems of the various members of the international community
. 

This, in itself, corroborates the view that they were actually not applied qua general 

principles obtaining in foro domestico, but as general tenets capable of being induced
 

from the rules of international law or deduced from legal logic. Third, the prin
ciples 

resorted to were not indispensable for the final decision in the case. They were only 

mentioned ad adjuvandum, that is, to bolster a proposition that could already be 

formulated on the basis of other rules or principles. 

When the IC] replaced the PCIJ the new Co
urt, and other courts, resorted eve

n less 

frequently to these principles.” 

Mention may be made of the principle of good faith,” the rule of law,25 the principle expressio 

unius est exclusio alterius,° and the principle whereby a rule must be construed ‘within the 

framework of the entire legal system prevailing at the time of the interpretation’.”” 

18 PCI}, Mosul Boundary case, at 32. 

19 PCI), Chorzow Factory (merits), at 29. 

20 PCI], Chorzow Factory (merits) case, at 31 (‘one party cannot avail himself of the fact that the other has 

not fulfilled some obligation, or has not had recourse to some means of redress, if the former party has, by 

some illegal act, prevented the laiter from fulfilling the obligation in question, or from having recourse to the 

tribunal which would have been open to him’). 
> 9 oy m ‘ _— P 

se See Anzilotti’s Dissenting Opinion in the Prise d’eau a la Meuse, Series A/B, no. 70, at 50. 

PCI], Brazilian Loans, Series A, no. 20-1, at 114. 

a Lebanese Judge Ammoun, in his Dissenting Opinion in North Sea Continental Shelf, harshly and 

= y criticized the outmoded and discriminatory reference to ‘civilised nations’ (at 133-4) 

P a ICj, Nuclear Tests case, at $46 (‘One of the basic principles governing the creation and performance 

) “ye obligations, whatever their source, is the principle of good faith’). 

i ra Po oe of the ILO Administrative Tribunal in Nissing, Peters and Roussot, at §5 (‘Any author- 

rhe = y sen it has itself issued until it amends or repeals them. The general principle is that rules 

nly what is to happen henceforth, and it is binding on any authority since it affords the basis for 
relations between the ies j parties in law. Furthermore, a rule is en 
brought to the notice of those it applies to.’). a tah 

See al i ee also IC}, Nicaragua (merits), at §§218-220; Case Concerning the Frontier Dispute, at §23 
26 See, for instance ; 
aa. , the judgment of the ILO — ry 

Zoran Kupreskic et al. case, pangs ; ae Ss SS oS ee 

7 7 IC}. Advi na 
CJ, Advisory Opinion on South West Africa, at 31; Aegean Sea case, at 33 
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It would seem that the main reason for the decline of these principles is that in the 
meantime in the international community a whole network of treaty nites had bee 
established and in addition numerous customary rules had emerged Werdiseie 
general principles of international law into treaty or customary Faith eB a beat 
sequence, it was felt that there was no need in traditional areas of international law 
to have recourse to these general principles. 

10.43 THE PRESENT ROLE OF PRINCIPLES 

Could it be held that, since it was so rarely invoked, the general rule on general 
principles recognized by the community of nations gradually withered away? In fact it 
has not fallen into desuetude. It has remained dormant, as it were, for a long time. 

However, as soon as it has appeared that new areas of international law contained 

conspicuous gaps, the rule in question and the source it envisages have been revital- 

ized. This applies to various areas, for instance international administrative law (gov- 

erning the relations between international organizations and their staff). It applies in 

particular to international criminal law, a body of law: that is still rudimentary and 

replete with lacunae. In this area the newly established ad hoc international criminal 

tribunals have frequently resorted to general principles of criminal law recognized in 

the principal legal systems of the world—common law systems and civil law systems. 

Also Article 21 of the ICC Statute envisages the possibility that the Court might resort 

to such a subsidiary source. 7 

Courts have proclaimed general principles of law relating to the judicial process, such as those 

whereby tribunals must be established by law,” that of the equality of parties,”’ as well as the 

criminal law principle of specificity (also referred to by the maxim nullum crimen sine lege 

stricta). Se 

In Erdemovié in 1996 an ICTY Trial Chamber held that ‘there is a general principle of law 

common to all nations ... whereby the most severe penalties may be imposed for crimes 

against humanity’(§31); in Furundzija another Trial ‘Chamber of the same Tribunal held 

that the definition of rape as a crime against humanity resulted from the convergence of 

the principles of the major legal systems of the world (§§174-81); in Zoran Kupreskié et al. the 

same Trial Chamber found in principles common to the various legal systems the ‘criteria for 

deciding whether there has been a violation of one or more provisions’ when the same conduct 

can be regarded as breaching more than one provision of criminal law (question of cumulation 

of offences) ($637 et seq.; $680 et seq.); in Blaskié another ICTY Trial Chamber held that the 

28 ICTY, Appeals Chamber, Tadic (Interlocutory Appeal) at $42. % a 

29 [CJ, Judgments of the ILO Administrative Tribunal, at 85. In its Advisory Opinion on Application 

for Review of Judgment no. 158, at 181, the Court stated that: ‘General principles of law and the judicial 

character of the Court do require that, even in advisory proceedings, the interested parties should necessarily 

have an opportunity, and on the basis of equality, to submit all the elements relevant to the questions which 

have been referred to the review tribunals. But that condition is fulfilled by the submission of written 

statements.’ 
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it should be added that of course, as international courts ng cnet 

emphasized, the general principles under discussion can only oe oe de ee 

national level if they are compatible with the essential features -” egal | 

‘ty. It would be inappropriate mechanically to import into 
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specificities of international relations and which consequently cannot fit into the body 

of international law (see Judge Cassese’s Dissenting Opinion in Erdemovic (Appeal), 

3 pat seem that courts, after looking for treaty rules (as well as, if needed, 

unilateral acts of states or binding decisions of international organizations), and 

subsequently for customary rules, should, in cases where there are gaps or an unclear 

regulation, search first for general principles specific to a certain branch of inter- 

national law and then for general principles of international law. Only at this stage 

may a court look for general principles of law common to all the major legal systems 

of the members of the community of nations. The reason for so proceeding is that 

logically one should first of all apply principles that are peculiar to international law, 

hence more specifically suited to regulate a matter arising within the international 
community. Only subsequently may one turn to more sweeping principles that 
underpin all systems of law. In other words, one should gradually move from a more 
specific to a more general legal regulation, in keeping with the overarching principle 
whereby special law should always prevail over general law. 

10.5 THE IMPACT OF PROCESSES THAT 
TECHNICALLY ARE NOT LAW CREATING 

10.5.1 JUDICIAL DECISIONS NOT BASED ON EQUITY 
According to Article 59 of the ICJ Statute, the Court’s decisions have ‘no binding force except between the parties and in respect of that particular case’. Under Article 38.1(d) of the same Statute, the Court ‘shall apply, subject to the rovisions of Article 59, judicial decisions --. aS subsidiary means for the denedialens in of the ntended that these provisions have either codified urned into customary rules. Hence, they apply to all courts. It follows that judgments of such courts do not mon law doctrine of stare decisis, or binding precedent, 

customary international law or t 
decisions of international 

However, 93 given the rudimentary character of international law, and the lack of both 
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cee doar ee lad hcomaaon | dara ost authoritative courts (in particular 
the ICJ) are bound to have crucial importance in establishing the existence of 

- customary rules, or in defining their scope and content, or in promoting the evolution 
f ee at 8.2.2, the famous proposition of Judge Cardozo in 

| It may suffice here to mention a few landmark decisions: the award rendered in 
| 1872 in The Alabama (United States v. Great Britain), which laid down the basic 

principles on neutrality; (at 543-682) the award made in 1928 by the Swiss arbitrator 
Max Huber in Island of Palmas ( United States v. The Netherlands), where the notion of 

territorial sovereignty was set out (at 838—40); the arbitral award in Naulilaa, spelling 

out the requirements of reprisals (at 1025-8). One should also mention various 

judgments handed down by the IC): that in Barcelona Traction, which propounded, in 

- acelebrated obiter dictum, the notion of obligations erga omnes (at §33) and in effect 

reversed the judgment of 1966 in the South West Africa cases (where the Court, by 

the President’s casting vote, had held that a member of the League of Nations did 

not have legal standing to vindicate a right belonging to any member of the League, 

because actio popularis, that is, the right to institute proceedings on behalf of the 

community, did not exist in international law; the Court had consequently denied 

legal standing to Ethiopia and Liberia in their action against South Africa; at 38—47);. - 

the judgment in the North Sea Continental Shelf cases, where the relations between ; 

in Nuclear Tests, where the Court enunciated the doctrine of legal effects of promise 

(at 267-71), that in Nicaragua (merits), where the Court set out in compelling terms 

(i) the principal aspects of the body of customary law on the imputability to a State of 

acts of individuals not having the status of, or not acting as, State officials or agents; " 

(ii) the principles on the use of force, in particular_under Article 51 of the UN 

Charter; (iii) the principle of non-intervention; and (iv) the fundamental principles 

of humanitarian law (at 38—66, 94-106, 106-12, 113-15). One may also mention the | 

judgment of the ICTY in Tadic (Interlocutory Appeal), delineating the category of war . 

crimes in internal armed conflicts (at $94-137), and in Zoran Kupreskic¢ et al., setting 

out the principles of international criminal law and international procedural law on 

‘cumulation of charges’ (concursus delictorum) (at §§637-748). 

In addition, in a few instances the IC) has even gone so far as, in fact, to set new 

international rules, in spite of its aforementioned lack of a formal power to do so. 

As one distinguished commentator noted,” this happened when the ICJ set out 

the implied powers doctrine whereby international organizations may be deemed 

ernational’, in J. Makarczyk, ed., Essays in 

at 358 ff. A different view is taken by 

le développement du droit inter- 

0: Estudios en homenaje al 

30 P Cahier, ‘Le réle du juge dans l’élaboration du droit int 

_ Honour of K. Skubiszewski (The Hague, London, Boston: Kluwer, vt, 

G. Abi-Saab, ‘De la Jurisprudence —Quelques réflexions sur son réle ry ; 

national’, in M. Perez Gonzalez, ed., Hacia un nuevo orden internacional y europ 

Profesor Don Manuel Diez de V
elasco (Madrid: Tecnos, 1993), at 20 ff. 

treaties and custom were delineated in a masterly manner (at 32-43); the judgment - . : 
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ba sega Shelf cases: at 46-8). It is notable that no State has ever objected to, or 

conidia about, these pronouncements. Thus, States have implicitly accepted or at 

least acquiesced in the normative role sometimes played by the IC]. 

10.5.2 SOFT LAW 

In recent years a new phenomenon has taken shape in the international community: 

the formation of what has come to be termed ‘soft law’ (as opposed to ‘hard law’, 
which makes up international law proper). This is a body of standards, commitments, 

joint statements, or declarations of policy or intention (think, for instance, of the 

Helsinki Final Act of 1975), resolutions adopted by the UN GA or other multilateral 

bodies, etc. Normally ‘soft law’ is created within international organizations or is at 

any rate promoted by them. It chiefly relates to human rights, international economic 

relations, and protection of the environment. 

These instruments or documents have three major features in common. First, they 
are indicative of the modern trends emerging in the world community, where inter- 
national organizations or other collective bodies have the task of promoting action on 
matters of general concern. Second, they deal with matters that reflect new concerns of 
the international community, to which previously this community was not sensitive 
or not sufficiently alert. Third, for political, economic, or other reasons, it is, however, 
hard for States to reach full convergence of views and standards on these matters so 
as to agree upon legally binding commitments. As a consequence, the standards, 
statements, and other instruments at issue do not impose legally binding obligations. 
Nevertheless, these matters, although they remain legally unregulated, become the ‘iste aii ies NENG of common positions or policies. These may 

> ute the building blocks, for the gradual formation of customary rules or treaty provisions. In other words, gradually ‘soft law’ may turn into law proper. 

Boundary, decided by the same Court in 1994). Finally, th y, the question may arise of the conditions on which a Piece of ‘soft law’ may 
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be regarded as declaratory, or indicative, of a customary rule, or instead as helping 

to crystallize such a rule. Clearly, these conditions are the general conditions to be 

fulfilled for establishing whether a customary rule exists or is in the process of for- 

mation: ascertaining whether usus and opinio have evolved on a certain subject (see 

above, 8.2.2). 



11 

THE HIERARCHY OF RULES 

IN INTERNATIONAL LAW: 

THE ROLE OF JUS COGENS 

11.1 TRADITIONAL INTERNATIONAL LAW 

Normally, in municipal law there exists a hierarchy both of sources of law and of 
legal rules produced through such sources. Thus, for instance, in States having a ‘rigid’ 
constitution and also a constitutional court monitoring compliance with it; normally 
there are three main sources of law, each prevailing over that below it: the constitu- 
tion, laws enacted by Parliament, and administrative regulations passed by political and administrative bodies, or by-laws made by subordinate bodies (government departments, local authorities, etc.). The hierarchy is even more extensive in such federal States as the USA: there, one must distinguish between the Constitution, federal laws, state laws, and subordinate legislation such as local regulations. The hierarchy of sources entails a hierarchy of rules: a law may not derogate from or be inconsistent with a constitutional provision; a regulation may not run counter to a law (and a fortiori to a constitutional rule). This normative hierarchical structure reflects the will of the people to make some legal commands (those comprised in the Constitution) more important and ‘stronger’ than others, for they. reflect values shared by the overwhelming majority of citizens, while rules set through a law may only reflect the will of the majority. 

" In contrast, as stated above (8.1), in classic international there did not exist any hierarchy of sources or rules of international law, at least as between 
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Asa result of lack of any hierarchy, the relations between rules generated by thetwo 

imary sources were governed by the thre inci ie 

BD tate the aaa <sraneiesicaehin hoe ‘as ie au ee ee g trom the same source (a later law 

_ repeals, or may derogate from, an earlier one; a later law, general in character, does not 

_ derogate from an earlier one, which is special in character; a special law prevails over a 

_ general law). Thus two or more States could elect to derogate inter se from customary 

international law; by the same token, a new customary rule could supplant a treaty 
- concluded by two or more States. 

An obvious corollary of the full interchangeability of the two sources was that both 

categories of norms could regulate any subject matter, and in any manner the parties 

concerned agreed upon. 

This general condition has recently changed in some respects. No hierarchy has been 

created encompassing the two main sources of law, which remain on the same footing. 

Nor has a hierarchical order been established embracing all the rules generated by 

_ one source (say, custom) and those set through the other source (treaty). Rather, a 

special class of general rules made by custom has been endowed with a special legal 

force: they are peremptory in nature and make up the so-called jus cogens, in that they 

may not be derogated from by treaty (or by ordinary customary process); if they are, 

the derogating rules may be declared null and void. Thus, these peremptory norms 

have a rank and status superior to those of all the other rules of the international 

community. 

11.2 THE EMERGENCE OF JUS COGENS 

The upgrading of certain fundamental rules produced by traditional sources of law 

occurred in the late 1960s, chiefly as a result of the endeavours of socialist and 

developing countries. These countries claimed that certain norms governing relations 

between States should be given a higher rank than ordinary rules deriving from 

treaties and custom. According to the proponents of this view, the norms in question 

covered self-determination of peoples, the prohibition of aggression, genocide, 

slavery, racial discrimination, and, in particular, racial segregation Or apartheid. 

What were the political and ideological motivations 
behind this move? It seems that 

the two groups of countries were impelled by slightly different, though somewhat 

overlapping, motives. 

To developing countries, the proclamation of jus cogens represented a further 

means of fighting against colonial (or former colonial) countries. The representative 

of Sierra Leone at the 1968 Vienna Conference made this point, when he noted that 

_ the upholding of jus cogens ‘provided a golden opportunity ° es pegeone 

slavery, forced labour, and all practices that violated oy principle the equa x a 

human beings and of the sovereign equality of States’ (UN ee on pe. 

of Treaties, First Session (1968), Official Recor Gt 97) 
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a he outset 
fensive: some of them (in pat- 

rom the outs 

ticular, France (ibid., 309-10, §§26-34) and, less strongly, Switzerland (ibid., at 

373-4, §§25-31) ) immediately expressed serious doubts, while others (such as 

the Scandinavian countries and a number of others, including Greece (ibid., at 295, 

§§ 18-19), Cyprus (ibid., at 305-6, 5566-71), Israel (ibid., at 310, §§35-8), Italy (ibid., 

at 311, $$41-3), Spain (ibid., at 315, §§1-5) and Canada (ibid., at 323, §§21-4) ) 

became aware of the need to bow to the will of the majority, either because of their 

strong humanitarian oF legal tradition, oF under the influence of national jurists 

who had supported the concept of jus cogens. In the event, Western countries, with the 

support of some Latin American and Afro-Asian States, accepted the socialist and 

developing countries’ initiative, subject however to a strict condition: that some 

mechanism for judicial determination of peremptory norms be set up. In their view, 

since no general agreement existed on the list of specific rules having peremptory 

character, in order for them to accept the new notion it was necessary to ensure that 

an impartial judicial body be called upon to establish, in case of dispute, whether or 

not an alleged peremptory rule did in fact belong to this corpus of higher-ranking 

norms. This judicial mechanism was embedded in the ICJ.’ Thus, in Vienna a sort 

of package deal was made: jus cogens was accepted but on condition that any State 

invoking it be prepared to submit its determination to the IC). 

Western countries were on the de 

fit ond wa ‘axcia rey ef oe the alee a made at Vienna by Romania (UN Conference 

rocoto : cel ), Official Recor s, at 312-313, §§55-63) and Ukraine (ibid., at 322, 

ci rt a ve aw echoed by Mali (ibid., at 327, §$68-70). 

dite tna ite anaes wa ae of Treaties, Second Session (1969), Official Records, Verbatim Records 

3 The introduction of this notion into international law in a sense translated into terms of positive law 

ea and constructs that had been propounded in the seventeenth and eighteenth ideas by some 

: vo ae r= German jurists Samuel Rachel (1628-91), Christian Wolff (1679-1754), and Georg 

iol had & aos na ara and the Swiss publicist and diplomat Emer de Vattel (1714-67). They 

i te Sein d Poe: er rv three spheres. (i) internal law (jus civile) pertaining to the internal life 

sneunbebehapeal app tae to relations among civilized States, that is the law pertaining to the 

inant e A < composed of treaties (jus gentium, also called jus voluntarium, on account 

he th of acide de 7e = coat of the various States); and (iii) natural law (jus naturae), regulating 

of law, in that it derived from reason ind ‘iniaily, "ry 7 eee or a necessary body 

treaties. ’ ch it perforce prevailed over jus voluntarium or 
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11.3 ESTABLISHMENT AND SCOPE OF JUS COGENS 

Pr em Convention on the Law of Treaties of 1969 (as well as that of 1986) 

provided, in Article 53, as follows: 

‘A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general 

international law. For the purposes of the present Convention, a peremptory norm of me 

international law is a norm accepted and recognized by the international community - States 

as a whole as a norm from which no derogation is permitted and which can be modified 

only by a subsequent norm of general international law having the same character.’ (See also 

Article 64, whereby ‘If a new peremptory norm of general international law emerges, any 

existing treaty which is in conflict with that norm becomes void and terminates.’) 

As a great authority, Jimenez de Aréchaga, rightly emphasized, the definition of 

peremptory rules contained in these provisions is very defective. As he put it, 

“this description of jus cogens fails to apprehend its real essence, since the definition is based on 

the legal effects of a rule and not on its intrinsic nature; it is not that certain rules are rules of 

jus cogens because no derogation from them is permitted; rather, no derogation is allowed 

because they possess the nature of rules of jus cogens .* 

Article 66(a) (and Article 66.2 of the 1986 Convention) provide for resort to the 

Court in the event of disputes on the actual content of jus cogens in specific instances. 

Pursuant to these provisions if, in the case of dispute on the applicability of jus cogens, 

no solution has been reached through conciliation, within a period of 12 months 

following the date on which the objection to the applicability of jus cogens was raised, 

‘any one of the parties to a dispute concern
ing the application or the interpretation of 

Articles 53 or 64 may, by a written application, submit it to the International Court 

of Justice for a decision unless the parties by common consent agree to submit the 

dispute to arbitration’. 

Clearly, a peremptory norm can only take shape if the most important and repre- 

sentative States from the various areas of the world consent to it. It is in this sense that 

R. Ago, the President of the Vienna Diplomatic Conference, authoritatively inter- 

preted the formula of Article 5
3 of the 1969 Vienna Convention.’ The president of t

he 

Drafting Committee in Vienna, Ambassador Yasseen, had to some extent adumbrated 

this interpretation (and also e
laborated upon its implications) when he had 

noted that: 

> in Article 50 the Drafting Committee had wished 

f requiring a rule to be accepted and recognized as 

that would mean 
‘(Bly inserting the words “as a whole 

to stress that there was no question 0 

peremptory by all States. It would be enough if a very large majority did so; | 

that, if one State in isolation refused to accept the peremptory character of the rule, or if that 

State was supported by a very small number of States, the acceptance and recognition of 3 

_ peremptory character of the rule by the international community as 4 whole would not be 

- affected’ (ibid., 472, $12). 

he Past Third of a Ce
ntury’ 159 Hik (1978-1), at 64. 

4 EB ii : ional Law int 
E. Jimenez de Aréchaga, Internationa jo Vienne’, 134 HR (1971 IW), at 297. 

5 R. Ago, ‘Droit des traité
s a la lumiére de la Con

vention 
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3S is point at Vienna (ibid., at : 
ee ee . the Vienna Convention on jus ait aroused ees 

hopes, in some, and fiercer opposition and fear, in others, than was tr " a 

realistic prospect of their application. In fact, instances of flagrant violations of jus 

cogens would be infrequent. One should therefore not make of those rules a mystique 

‘that would breathe fresh life into international law’ or ‘an element of the destruction 

the concept of peremptory rules should not be 

aking as the delegate of Uruguay, rightly 

He noted that at the time of their 

of treaties and of anarchy’. 

Nonetheless, much headway was made, in that a body of supreme or ‘consti- 

tutional’ principles was created (see also 10.4). 

11.4 INSTANCES OF PEREMPTORY NORMS 

So far no State practice proper has developed with the attendant opinio juris or opinio 

necessitatis (that is, legal conviction) of the peremptory character of a specific norm. In 
particular, no dispute has arisen between States as to the jus cogens nature of a specific 
rule. Nor have one or more States insisted on the peremptory nature of a rule in a 
dispute with other States, accompanied by either acquiescence by other States or 
contestation by them. Nor has any international tribunal, let alone the IC], settled any 
dispute revolving around the question of whether or not a specific rule must be 
regarded as belonging to the corpus of norms under discussion. 

Nevertheless, considerable agreement has evolved among States at the level of 
opinio juris (or opinio necessitatis), to the effect that certain rules indisputably belong 
to jus cogens. 

' 
An important clue to the identification of peremptory norms can be found in the ¢ ; 

?— ormer Article 19 of the ILC Draft Articles on State Responsibility (now deleted for reasons other than the enumeration of fundamental norms; see infra, 13.5.3). In that Nee Proposed by the Special Rapporteur R. Ago and initially accepted by the 
» Mm I in ; i ; 

pes ee was made of norms laying down international obligations ‘so essential rotect ] j 1 
sah oa ion of fundamental interests of the international community that [their] adore recognized as a crime by that community as a whole’ (emphasis added). ust . Y of Wustration, reference was made there to the norms prohibiting aggression e establishment or maintenance by force of colon; ination’ 
_ y of colonial domination’, slavery, genocide T apartheid, as well as ‘massive pollution of th é 

One could add ds a € atmosphere of the seas’. € norms prohibiti 
: p iting the use or threat of force (see 3.4). In this 
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(egestas cede aa : : \uwait by Iraq in breach of 

the ban on the use of force laid down in the UN Charter as null and void (res. 662 

(1990) ). Although the SC did not use the term ‘jus cogens’ the ablicasan is ae t 

that it substantially relied upon this notion, for it clearly articulated the idea that ‘ 

illegality of Iraqi occupation rendered the occupation legally invalid and all ee 

States were bound not to recognize the annexation. One may also mention the 

customary rules banning racial discrimination® or torture’ as well as the general rules 

on self-determination (see 3.7). In addition, at the Vienna Diplomatic Conference 

on the Law of Treaties, various delegates stated that the fundamental principles of 

humanitarian law belong to jus cogens,® a statement echoed in 1993 by the Hungarian 

Constitutional Court? and in 2000 by the ICTY in Zoran Kupreskié et al., where the 

Tribunal referred to ‘most norms of international humanitarian law, in particular 

those prohibiting war crimes [and] crimes against humanity’ ($520). 

. Recently, a Belgian judge in Pinochet (at 286), and the Swiss Government in an 

official ‘message’ to Parliament of 2000,'° took the same stand, with reference to 

crimes against humanity. 

It is apparent from the examples mentioned above that all the peremptory norms 

that have so far evolved in the international community impose community obliga- 

tions and by the same token confer community rights (on these notions see 1.8.2). . 

11.5 LIMITATIONS OF JUS COGENS AS ENVISAGED 

IN THE VIENNA CONVENTION 

The provisions of the Vienna Convention on peremptory norms, however important, 

suffer from a major limitation: they may only be invoked by a State that is party both 

6 See for instance, US Restatement of the Law Third—The Foreign Relations Law of the United Nations 

(St. Paul, Minn.: American Law Institute Publishers, 1987), ii, at 167. 

7 See Furundiztja, §$§153-7, Pinochet (Third), Lord Browne Wilkinson, in 38 ILM (1999), at 589; Lord 

Hope of Craighead, ibid., at 626, Lord Millet, ibid., at 649-50. 

8 Delegates of the following States took this 
position: Finland (UN Conference on the Law of Treaties, First 

Session (1968), Official Records, at 294-5, §1
3, on the treatment of war prisoners); Lebanon (ibid., at 297, $297, 

on the treatment of war prisoners, the
 wounded, and the civilian population)

; Poland (ibid., 302, $35, on ‘some 

of the rules of land warfare’); Italy (ibid., at 311, §41, on the four Geneva Conventions; see also UN Conference 

on the Law of Treaties, Second Session (1969), Official Records, Summar
y Records of the plenary meetings, at 

104, §38); Switzerland (First Session, op. cit., at 324, §26, referring to the four Geneva Conventions). 

See also the ICJ’s Advisory Opinio
n in Legality of the Threat or Use of Nuclear Weapons, at $79. 

9 In Statutory Limitations, the Hungarian Constitutional Court held that ‘The rules relative to the pun- 

ishment of war crimes and crimes against humanity are jus cogens norms of international law, because these 

crimes threaten mankind and international co-existence in their apes A State refusing to undertake 

i igati ici in the international communit
y’ (at 2836). 

@ gin he senses of the Svise Government (Conseil fédéral) to Parliament: Message sees au ons la 

Cour pénale internationale, a la loi fédérale sur la coopération avec la Cour pénale internationale 
ainsi qua une 

révision du droit pénal, 15 Nove
mber 2000, at 470, $5.2. 
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11.6 PARTIAL REMEDIES TO THOSE LIMITATIONS, 
PROVIDED BY CUSTOMARY INTERNATIONAL LAW 

This flaw of the Vienna Convention is somewhat mitigated by (i) the customary rules 
on invalidity of treaties, whose content has gradually evolved following the adoption 
of the Vienna Convention; reference has already been made above (9.5) to these rules; (ii) the gradual emergence of a customary rule on peremptory law. 
On the strength of customary rules on invalidity, any State directly affected by a treaty contrary to a peremptory rule of international law, whether or not party to the treaty, may invoke the invalidity of the treaty. Examples have already been given above (9.5). Also, one should recall that in 1979 the USA pointed out that a 1978 Agreement between the Soviet Union and Afghanistan, if construed in such a manner as to support the Soviet intervention in Afghanistan, was null and void.as contrary to the jus cogens prohibition against the use or threat of force (in 74 AJIL (1980), at 419; however, it would seem that the USA did not follow up on this statement with any action). 

consent was achieved on jus 
it came to uphold the notion, as is 

e Council of Europe Guidelines on 
adopted on 11 July 2002 by the ( 

at ‘In this fight against terrorism, in Breach of Peremptory norms of international law . . .’), The 
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eeeepr crates both within and outside the UN (see the numerous instances men- 

tioned above, at 11.4). In addition, various national courts have adverted t | 

tory norms, albeit in obiter dicta. Furthermore, 
in at least two cases (Amin 4 peremp- 

; : s ol v. Kuwait 

at 587-8, and Guinea/Guinea Bissau Maritime Delimitation, at 24-30) Sina 

arbitral courts implicitly upheld the notion of jus cogens (they found that the specific 

‘rules invoked by a pasty were not peremptory in nature and hence did not make a 

contrary treaty provision null and void). 

The view is therefore warranted that in that short space of time a customary rule 

evolved to the effect that certain general norms of international law are peremptory 

| in nature and consequently possess special legal force, that is, they have the capacity 

to prohibit any contrary norms and to quash those made contrary to them. It is 

: warranted to contend that, given the broad acceptance of the concept of peremptory 

norms in the world community, this customary rule also applies to (i) normative 

acts performed by international subjects other than States (for instance, agreements 

entered into by insurgents, or by national liberation movements); and (ii) legal 

standards other than those laid down in treaties (for example, unilateral normative 

acts, binding resolutions of the SC). 

Of course this general rule on jus cogens does not embody any reference to the 

ICJ’s compulsory jurisdiction laid down in the Vienna Conventions. It would seem, 

however, that the very spirit of this doctrine is based on the notion that whoever 

invokes jus cogens must be prepared to submit to arbitral or judicial determination. In 

| other words, the linkage of jus cogens with independent, 
third-party establishment of 

whether a claim grounded in the existence of a peremptory norm is well founded is 

integral to the very concept of jus cogens. 

The effectiveness of this legal regulation remains, however, limited. True, as noted 

above, a party to a multilateral or bilateral treaty that is not party to the Vienna 

Convention may invoke jus cogens. However, if the State against which jus cogens is 

relied upon objects to its application and also refuses fo submit to negotiation, con- 

ciliation, or adjudication, there will again be no judicial or,
 more generally, third-party 

determination of jus cogens. The contestant States will have to fall back on the general 

mechanisms for settling international disputes, if applicable. If they are not applicable, 

the State invoking a peremptory norm is left without legal means of redress, except 

for the traditional remedies available in the case of aggravated State responsibility 

(see 13.5.4(b)), on the assumption of course that the application by the contested 

party of the treaty allegedly contrary to 4 peremptory rule has resulted in an 

international wrongful act giving rise to such responsibility. 

11.7 LEGAL EFFECTS OF JUS COGENS
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other provisions are not closely intertwined with, or dependent on, the invalid one, 

If Article 44.5 is literally construed and the possibility in question is excluded for 

States parties to the Vienna Convention, one could nevertheless admit it under the 

customary rule on jus cogens, whenever the States at issue are not at the same time 

bound by that Convention. 7 

In addition, a court may be led to construe a treaty provision possessing a 

dubious scope in a sense consistent with a peremptory norm on the matter, rather 

than in any other sense. This also applies to resolutions adopted by the UN SC. 

Indeed, peremptory norms are also binding on the UN SC, as the ICTY Appeals 

Chamber rightly held, albeit obiter, in 1999 in Tadi¢ (Appeal) (at §296) (and as 
Judge Sir Elihu Lauterpacht had already stated in his Separate Opinion in Applica- 
tion of the Convention on Genocide (Provisional Measures) (at §§100 and 102) ). It 
follows that if the SC disregards one of those norms, its resolution ought to be 
interpreted in such a manner as to be rendered consistent with jus cogens, unless 
the incompatibility is such that the resolution must be held to be invalid (or, if 
possible, partly invalid). 

Thus, for mstance, it is Warra 

As an illustration of the former case one may mention the conflict between SC res. 1497, of | August 2003,"' and the Geneva Conventions of 1949, whose criminal provisions are ‘grave breaches’ (see 21.2.1) 
‘ ef 

ty no doubt belong to jus cogens (they are among the most fundamental Provisions of the four Conventions, and are therefor 
nature, as the IC] held in Threat or Use of Nuclear We 

other State party to t ; unless extiedasd party to the Conventions, he may (and ition with the’ Ge na 1S Inconsistency may be solved by co- 

fe 

s and thereby Placing a strict interpretation — 
tn es : ,; Jn this resolution see in particular S. Zappala, in | JIC] (2003) , 

hy, at 671-8. 



THE HIERARCHY OF RULES IN INTERNATIONAL LAW 207 

on the former: if the person in question is apprehended in the territory of another State, the 

| national State may request his extradition, and the forum deprehensionis State must penta fe b 

the same token, upon apprehension of the person, this State is bound immediately to ie Sn 

the State of active nationality to extradite the suspect or accused. In this way the notion of 

‘exclusive’ jurisdiction boils down to that of ‘primary’ jurisdiction. However, it is warranted to 

contend that, if the forum deprehensionis State can bona fide satisfy itself that the national State 

will not prosecute the person, or will not conduct a ‘genuine’ trial, it may refuse extradition and 

either try the person itself or hand him over to another country (the bisritewial State or State 

commissi delicti, or the State of passive nationality), if such State has made out a prima facie 

case and is likely to genuinely prosecute the alleged offender. This contention is grounded on 

the basic concept underlying the Geneva Conventions that the alleged authors of grave 

breaches must not enjoy impunity. 

Peremptory norms can also produce other effects. A first effect is essentially meta- 

legal. As the ICTY emphasized in Furundzija (with specific reference to the norm 

prohibiting torture), peremptory norms produce a ‘deterrent effect’ in that they signal 

to all States and individuals that their prohibition enshrines absolute values ‘from 

which nobody must deviate’ (§$$154-7). | 

Furthermore, jus cogens may have a bearing on recognition of States. The Arbitration 

Commission on Yugoslavia rightly stated in its Opinion No. 10, of 4 July 1992, that 

{W]hile recognition is not a prerequisite for the foundation of a state and is purely declaratory 

in its impact, it is nonetheless a discretionary act that other states may perform when they 

choose and in a manner of their own choosing, subject only to compliance with the imperatives 

[normes impératives du droit international général, in the French authoritative text] of general 

international law, and particularly those prohibiting the use.of force in dealings with other 

states or guaranteeing the rights of ethnic, religious or linguistic minorities’ (in 4 EJIL (1993), 

at 90). 

It would follow among other things that whenever an entity with all the hallmarks 

of statehood emerges as a result of aggression, or is grounded on systematic denial of 

the rights of minorities or of human rights, other States are legally bound to withhold 

recognition. 
re 

Another effect of peremptory norms relates to the entering of reservations to multi- 

lateral treaties. Some members 
of the ICJ (Padilla Nervo, Tanaka, and Sorensen) had 

already noted in 1969, in their separate or dissenting opinions in the North Sea 

Continental Shelf cases (respectively at 97, 182, and 248), that inconsistency with a 

peremptory norm makes a reservation ‘nadmissible. In 1994 the UN Human Rights 

Committee took up this issue and cogently stated in its General Comment no. 24 of 

1994, that 

| 

. 
. 

e 

Reservations that offend peremptory norms would not be compatible with ie sakes and 

purpose of the [UN] Co
venant [on Civil and Political Rights]. Although treaties that are mere 

changes of obligations between States allow them to reserve iter se application of rules of 

- : 
human rights treaties, which are for the benefit 

general international law, it is otherwise in «the Covenant that represent 

of persons within their jurisdiction. Accordingly, provisions uebid 

é 
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- norm, for instance those against torture or 

the possible violation of a peremptory norm, for : S 

= : :9i0US thnic grounds, would authorize a State not to 

rsecution on racial, religious, OF e une $5 ie 

. ith tradition treaty under which it would otherwise be obliged to 

-omply with an extrac 
il 

an an individual. The Swiss Supreme Court has taken a similar and much 

ex ' tae 

tring of recent decisions (see below, 11.9). | aa 

y impact on State immunity from the jurisdic- 

tion of foreign States, in that they may remove such immunity. Judge Wald, a member
 

of a US Court of Appeals, convincingly argued in her dissenting opinion in Princz vy, 

Federal Republic of Germany that ‘a State is never entitled to immunity from any act 

that contravenes a jus cogens norm, regardless of where or against whom that act was 

perpetrated’ (at 618). Also, as the ICTY held in Furundzija (at §§154-7), peremptory 

norms may produce legal effects at the municipal law level: they de-legitimize any 

legislative or administrative act authorizing the prohibited conduct. Consequently, 

national measures (including national laws granting amnesty to the authors of the 

prohibited conduct) may not be accorded international legal recognition or at any rate 

are not opposable to other States. In addition, according to the ICTY: ppo g 

ns may also have a bearin 
Jus coge 

a 

international implied in a resolution 

clearer position in as 

Furthermore, peremptory norms ma 

‘Proceedings could be initiated by potential victims [of conduct contrary to jus cogens] if they 

had locus standi before a competent international or national judicial body with a view to 

asking it to hold the national measure to be internationally unlawful; or the victim could bring 

a civil suit for damage in a foreign court, which would therefore be asked inter alia to disregard 

the legal value of the national authorizing act’ ($155). 

It is interesting to note that Spanish courts have also taken this position recently 
with regard to amnesty laws, which they have held not applicable as contrary to jus 
cogens (for instance, see Scilingo, Legal Ground 8, Pinochet, Legal Ground 8). Argen- 
tinean courts (for example in Simon Julio, Del Cerro Juan Antonio, at 64-104) have 
tak é.8 

~ en the same position, as well as the Swiss Government, with regard to genocide.'? 
Finally, according to various courts,'4 

character bestowed upon the prohibitio 
courts of universal criminal jurisdiction 

one of the consequences of the peremptory 
n of certain acts may be the granting to State 
over the alleged authors of those acts. 
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11.8 THE LIMITED RELIANCE ON JUS COGENS 

IN INTERNATIONAL DEALINGS 

r rte of jus cogens has been in 

invoked in States’ pronouncements, or upheld i ate a es : oe a ope nial ! pheld in obiter dicta of international arbitral 

or judicial bodies, or invoked in declarations of international bodies such as the UN 

GA or the Commission on Human Rights as well as in legal arguments of some of the 

litigants before the ICJ.'° It has not been relied upon in legal disagreements between 

States, as one of the major issues in dispute, or by international courts for the purpose 

of settling international disputes. In other words, it has not yet been used to invalidate 

a treaty provision (as stated above, at 11.6, courts have instead relied upon the notion 

of jus cogens to rule out the invalidation of a specific treaty). In addition, the ICJ has 

carefully avoided pronouncing on the matter or has used rather elusive language.'® 

All this can be easily explained. As emphasized above, peremptory rules primarily 

pursue a deterrent effect. Jimenez de Aréchaga perceptively underlined this unique 

feature. After noting that a set of values of vital importance has emerged in the 

international community (peace, respect for human rights, etc.), he pointed out that 

it was not considered sufficient to attach special consequences to their violation (see, 

on aggravated responsibility, 13.5). It also was felt a eee 

‘necessary to lay down in anticipation the preventive sanction of absolute ‘nullity in respect 

of one of the preparatory acts, namely the conclusion of a treaty by which two or more 

States contemplate the execution of acts constituting a violation of those basic principles. The 

| function of jus cogens is thus to protect States from contractual arrangements concluded in 

defiance of some general interests and values of the international community as a whole’ 

(159 HR (1978-1), at 65). 

_ Furthermore, at present, States still hesitate to raise crucial issues of alleged devi- 

ance from the basic values accepted in the world community, the more so because 

. 
the Agent and one of the Counsel (Professor I. Brownlie) for the 

15 See for instance the statements by 

Federal Republic of Yugoslavia (Serbia and Montenegro) before the IC) in Legality of Use of Force, Hearing of 

10 May 1999 (morning), at 13 and 25 (the prohibition of the use of force belongs to jus cogens). 

16 For instance, in its order of 15 December 1979 in United States Diplomatic and C
onsular Staff in Tehran, 

ovisional Measures, the Court stated that ‘while no State is under any obligation to main
tain diplomatic or 

consular relations with another, yet it cannot fail to recognize the imperative obligations inherent therein, 

now codified in the Vienna Conventions of 1961 and 1963, to which both Iran and the United States are 

rties’ (at §41). In the Advisory Opi
nion of 8 July 1996 on Legality of the Threat or Use 

of Nuclear Weapons, 

ne Court stated that the fundamental rules of humanitarian law applicable in armed conflict ‘are to be 

observed by all States whether or not they have ratified the conventions that contain Sree 
they 

constitute intransgressible principles of international 
customary law’ (at $79). ne President Bedjaoul, 

~ in his Declaration, said that those rules ‘form part of jus cogens (ibid., at 273, para. 21). = 

In 1986, in Nicaragua (merits) the Court mention
ed that both Nicaragua and t

he ita a he Y i ne
 

_ Memorial and Counter-Memorial, had asserted that the prohibition of the wid bed ke p
ee 

recognized as jus cogens. After mentioning these concordant views, the Court refraine 

forth its own view on the matter (at §§190-1). 
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the furtherance of ‘public’ interests still remains in the background, in the present 
international community. 

On the other hand, one should not underrate the role peremptory norms may play 

in guiding and channelling the conduct of States. The existence of a core of funda- 

mental values enshrined in peremptory norms may serve and indeed is serving to bar 

States from behaving in a certain manner and at the same time to induce them to 

fashion their conduct consistently with those values. In other words, jus cogens is 
already working as a host of ‘world public order’ standards, sometimes dissuading 
States from performing certain acts, and at other times impelling them to behave in a 
certain manner. This preventive role may—to some extent—account for the lack of 
invocation of jus cogens in disputes between States. 

Be that as it may, the fact remains that undeniably, at least at the level of State-to- 
State relations, hitherto peremptory norms have largely remained a potentiality. 
We will now see that instead peremptory norms have played a significant role at the 
national law level. 

11.9 NATIONAL CASES USING JUS COGENS AS A 
RATIO DECIDENDI AND NATIONAL LEGISLATION 

RELYING UPON THE SAME NOTION 

Some cases have been brought before national courts where jus cogens was in fact the ~? decidendi (that is, the Proposition of law determining the outcome of the case), not however for declaring a treaty null and void, but rather for the limited purpose of 

. ng other things, that, if 

rey 
» that, if extra nal in Argentina, because the two kidnappers (one a tmy) had criticized the Argentinean au 
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did not contain a definition of such crimes. The Court held then that for the interpretation of 
this notion it could rely upon Article 3.2 of the 1957 European Convention on Extradition 
(whereby a State may refuse to grant the extradition requested for a common crime when the 
extradition request is in fact aimed at prosecuting or punishing the person on grounds of race 
religion, nationality, or political opinion, or the condition of the person is likely to be Hot 
vated on one of those grounds), as well as on Article 3 of the European Convention on Human 
Rights (prohibiting torture or inhuman or degrading treatment or punishment). The Court 
held that, although only Switzerland but not Argentina was a party to both treaties, the 
provisions just mentioned were applicable qua ‘general principles of international law’. It went 

on to specify that the former principle could help define the notion of ‘political crime’ as also 

embracing the common crimes envisaged in Article 3.2. In this respect the extradition could 

therefore be refused in the case at issue (ibid., at 410-12). The Court then referred to Article 3 

of the European Convention on Human Rights. It adverted to one of its previous judgments (in 

Lynas at 541, §7b), where it had raised the question of whether extradition must be refused by 

virtue of ‘a peremptory rule of international law’, without however settling this issue. The 

Court held that the prohibition of torture must be taken into account when pronouncing upon 

requests for extradition and went on to say that ‘the question left open in Lynas could therefore 

be answered in the affirmative’ (at 412, §8a). The Court therefore refused the extradition on 

this ground as well. 

Clearly, the Court, while in one respect framed the issue as one of interpretation of 

the bilateral Convention on Extradition of 1906, in another applied jus cogens, for it 

held that the peremptory rule on torture imposed the non-fulfilment of a binding 

treaty obligation. 

Arguably, it is on account of the novelty of the problem that the Court used a 

roundabout way of pronouncing upon jus cogens besides employing cautious 

language. In essence, however, it rightly applied the peremptory norm on torture, 

with the consequence that—on this score—it felt warranted in disregarding an 

international obligation imposed by a bilateral treaty. 

The same Court, in a string of subsequent judgments where it explicitly adverted 

to norms of jus cogens (although it never applied these norms as ratio decidendi), cited 

its judgment in Bufano et al. as setting out and relying upon a peremptory norm of 

international law, from which no derogation was admissible either at the international 

or at the national level.'? Thus, in a way the Court rectified its previous cautious 

attitude by explicitly stating that Article 3 of the European Convention on Human 

Rights, as well as other norms, belonged to jus cogens or to what it also termed ‘ordre 

public international. , 

Interestingly, in 1999 the notion of jus cogens was enshrined in the Swiss Constitu- 

tion. In response to a popular initiative aimed at limiting the rights of refugees, in 

1991 the Swiss Federal Council decided that international peremptory norms must 

place a limit on the right of initiative to reform the Constitution. This measure was 

17 See Sener (at 72, §6aa (in German); Bufano et al. (at 222, §7 and 224, §7; Pv. Office Fédér
al de la police Ns 

340, §2 (on good faith); X v. Office Fédéral de la police (at 299, §3 and
 301, §5); X v. Office Fédéral de la police 

(at 379-80, §2d). 
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Constitution of 18 April 1999. Article 139.2 provides then incorporated in the Swiss . ae 

that if a popular initiative for partial revision of the Constitution does not respect, 

among other things, ‘the peremptory norms of international law (les régles imperatives 

du droit international), the Federal Assembly [Parliament] shall declare the initiative 

null and void, in whole or in part’. Article 193(4) provides that, in the case of total 

revision of the Constitution, ‘the peremptory norms of international law shall not be 

violated’. Article 194(2) stipulates that any partial revision of the Constitution ‘shall 

not violate the peremptory norms of international law’. 

These rules have not yet been applied. What matters, however, is that they are 
indicative both of the deep conviction of Switzerland of the existence of jus cogens and 
of its intention to rely upon it, in case of constitutional changes. 
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THE IMPLEMENTATION OR 
INTERNATIONAL RULES 

WITHIN NATIONAL SYSTEMS 

12.1 RELATIONSHIP BETWEEN 

INTERNATIONAL AND NATIONAL LAW 

12.1.1 THREE DIFFERENT CONCEPTIONS OF THE INTERPLAY 

BETWEEN THE INTERNATIONAL ORDER AND MUNICIPAL 

LEGAL SYSTEMS 

The question whether international rules make up a body of law not only different 

but also radically autonomous and distinct from municipal (or national) legal orders 

has been the subject of much controversy. Three principal theoretical constructs 

have been advanced: first, the so-called monistic view advocating the supremacy 

of municipal law, then the dualistic doctrine, suggesting the existence of two distinct 

sets of legal orders (international law, on one side, and municipal legal systems on the 

other), and finally the monistic theory maintaining the unity of the various legal 

systems and the primacy of international law. 

The first theory was essentially propounded in the eighteenth century by a German 

scholar, J. J. Moser (1701—85).' It was later elaborated, on the basis of Hegel’s 

views (set forth, somewhat confusedly, in Encyclopaedia, 1817, and Philosophy of 

Right, 1821), into a fully fledged doctrine by some German international lawyers 

(C. Bergbohm, A. Zorn, and M. Wenzel)” in the late nineteenth century and the 

early twentieth century. In short, under this doctrine national law subsumed, and 

prevailed over, international legal rules, which were ‘external State law’. It followed 

| For citations of Moser’s works and the writings of subsequent scholars, see H. Triepel, Volkerrecht und 

Landesrecht (Leipzig: Hirschfeld, 1899), at 114, nn. 1-6. . 

2 C. Bergbohm, Staatsvertige und Gesetze als Quellen des Volkerrechts ( Dorpat: C. Mattiesen, 1877), in 

particular at 59-91, 102-10; A. Zorn, Grundziige des Vélkerrechts, 2nd edn. (Leipzig: | J. Weber, 1903), at 5-9; 

M. Wenzel, Juristische Grundprobleme—Zugleich eine Untersuchung zum Begriff des Staates und Problem 

des Vélkerrechts (Berlin: F. Diimmlers, 1920), at 351-9, 385-421 MOE RalpeAeCnHllg sCeieewrie or Wanker 

contribution, see A. Verdross, Die Einheit des rechtlichen Weltbildes auf Grundlage der Volkerrechtsverfassung 

(Tubingen: Mohr, 1923), at 55-62). 
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that international law proper did not exist, for it was made nd of ne brew od 

oe >mbers of the international community. International aw was not a 

ah an nies of behaviour. It was only . set of Aer. rn: pro- 
visional value was remeyed as soon as a powerful State Songet : re oak wr contrary to its interests. Thus, this doctrine actually asserted the existence re) sing re 

set of legal systems, the domestic legal orders, and denied the existence o rane 

national law as a distinct and autonomous body of law. It clearly reflected the extreme 

nationalism and authoritarianism of a few great Powers, anxious to protect their 
respective interests. ; 

Instead, the dualistic approach was based on the attitude towards international 
law taken in such countries as Britain and the United States. English case law and the 
US Constitution recognized the authority of international customary rules and duly 
ratified treaties approved by the competent constitutional authorities. Although 
international rules were only considered internally binding to the extent that they had 
been approved or accepted by the foreign policy makers (as well as, in the case of 
treaties, by the national legislators), the fact remains that these States in principle 

_ intended to bow to international law. This attitude was in some respects developed 
_. into’a theoretical construct in 1899 by the German publicist H. Triepel (1868-1946) 

and significantly elaborated upon by the Italian D. Anzilotti (1869-1950) between 1902 and 1928. The doctrine started from the assumption that international law and municipal legal systems constitute two distinct and formally separate categories of legal orders. They differ as to (1) their subjects (individuals and groups of individuals | in the case of domestic legal systems, States in the case of international law); (2) their 

Anzilotti stated in 1928, ‘international rules are onl can rely on national rules’ 4 In addition, international rules national legislation and, by the same token, national laws ca repeal international rules. 
Clearly, 

cannot alter or repeal 
nnot create, modify, or 

3 . H. Triepel, Volkerrecht und Landesrecht, cit. above generale della responsabilita dello Stato n i ' 

contraria al diritto Internazionale’ ( 1902), ibid., 
id., Corso (1928), at 49-63. 

at 211-4]. id., ‘Tl diritto j 
Anzilotti, Corso, at 52. 
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sa ate ga systems, when national interests are 

plementing them at the domestic level 

(although of course by so doing they may incur international responsibility). 

The third theory, the monistic conception advocating the primacy of international 

law, first outlined in 1899 by the German W. Kaufmann (1858—1926),° was pro- 

pounded as a fully fledged doctrine after the First World War, between 1920 and 1934, 

by the Austrian H. Kelsen (1881—1973)° and was subsequently embraced by a number 

of distinguished scholars including A. Verdross (from Austria) and G. Scelle (from 

France). This theory is based on a number of postulates. First, there exists a unitary 

legal system, embracing all the various legal orders operating at various levels. Second, 

international law is at the top of the pyramid and validates or invalidates all the legal 

acts of any other legal system. Consequently, municipal law must always conform 

to international law. In cases of conflict, the latter declares all domestic rules or 

acts contrary to it to be illegal. A further corollary is that the ‘transformation’ of 

international norms into domestic law ‘is not necessary from the point of view 

of international law’.’ This is because international and national law are ‘parts of one 

normative system’. Third, the subjects of international law are not radically different 

from those of national law: both in municipal law and in international law individuals 

are the principal subjects of law, although in international law individuals are often 

taken into account in their position as State officials. In addition, the sources of 

international law belong to a legal system that is hierarchically superior to municipal 

systems, not radically different from them. As a result, international rules can be 

applied as such by domestic courts, without any need for transformation. How- 

ever, allowance is made for certain qualifications. National constitutions (be they 

written or unwritten) may require domestic courts to apply only statutes enacted 

by national legislatures. In this case courts will only apply international treaty rules 

after they have been transformed into national statutes. Nevertheless, this necessity 

* 
. 

. 
. 

8 

of transformation is a question of national, not of international law.® Furthermore, 

5 W. Kaufmann, Die Rechtskraft des Internationales Rechtes und das Verhdltnis der Staastsgesetzgebungen 

und der Staastorgane zu demselben (Stuttgart: F. Enke, 1899), in particular at 1-86. Kaufman had already 

outlined his general views in his book on Die mitteleuropdischen Eisenbahnen und das internationale 

éffentliche Recht. Internationale Studien und Beitriige (Leipzig: Duncker and Humbiot, 1893), at 112-13, 

121-4, 129-31. See also id., “Die modernen nichtstaatlichen internationalen Verbande 
und Kongresse und das 

internationale Recht’, 2 Zeitschrift fur Vélkerrecht und Bundesstaatsrecht (1908), at 419-40, in particular 

at 438 ff. 

6 H. Kelsen, Das Problem der Souveriinitat und die 

hre (Tiibingen: J. C. Mohr (P. Siebeck), 1920), at 120 ff; 

at 119 ff; id., Les Rapports de systeme entre le droit interne 

at 227-331, in particular at 289 ff.; id., Principles, at 790-301, 553-88. 

7 Ybid., at 293. 

8 [bid., at 575. 

Theorie des Vélkerrechts-
Beitrag zu emer reinen Rechtsle- 

id., Allgemeine Staatslehre (Berlin: J. Springer, 1925), 

et le droit international public, HR (1926-IV), 
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on scientific considerations, but is dictated by ethical or political preferences. 

Kelsen’s adhesion to the 

This somewhat agnostic attitude was probably motivated by 

philosophy of relativity. It is plausible that there was also another peasant: Kelsen was 

aware that the international community was still far from the condition postulated by 

his theory: it still lacked the machinery for repealing those municipal provisions 

which are inconsistent with international rules. 

al system controls, however 

e to it. It follows that inter- 

ideological principles: internationalism 

ith great clarity. He concluded, 

12.1.2 MODERN CHANGES IN THE RELATION BETWEEN 

INTERNATIONAL AND MUNICIPAL LAW 

How then should we explain the relation between the sphere of international law and 

that of municipal law? The first monistic theory is indisputably devoid of scientific 

value and was essentially intended to underpin ideological and political positions. In 

contrast, the dualistic approach did reflect the legal reality, particularly in the nine- 

teenth and the first half of the twentieth century, although it was unable convincingly 

to explain some exceptional phenomena, such as the fact that a few international 

rules directly imposed obligations on individuals (think in particular of the rules 

prohibiting piracy; see 1.8.1, 7.6.1, and 21.1). Indeed, in that period the international 

world consisted of a community of. sovereign States and their dealings belonged to a 
sphere of law substantially separate and distinct from that of each national legal order. 

The Kelsenian monistic theory, an admirable theoretical construction, was in advance 

a aces <aneyd > Sentsine ae and did not reflect the reality of inter- 

sigilicelk thi sned spires ERIE and practical pitfalls, it had a 

law as a controlling factor of State Aa ea : asi pa ES Ps re ET 

notion that State officials should abide b i ” " PE OHI ie 

therefore to put international imperativ 4 fa saeaine soe fe 

At present, as we shall see talons 12 2 hod PON wanes 

in its entirety, whereas some of the scsi pedi rant ini postulates of the conception put forward by 

9 Tbid., at 587-8. 
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... a. ae : a Nig shy wp din ocak community. In short, 
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international law has made significant ory ahaha pi Syste ae ign vee 

their ‘armour’. It no longer Se tihne a different : ee seal mee ee ae egal realm from the various muni- 

cipal aces. but has a huge daily direct impact on these systems. It conditions 

their life in many areas and even contributes to shaping their internal functioning 

and operation. In addition, many international rules address themselves directly to 

individuals, without the intermediary of national legal systems: they impose obliga- 

tions on them (this chiefly applies to rules on international crimes), or grant them 

rights (for instance the right to petition international bodies). Those obligations must 

be fulfilled, and the rights may be exercised, regardless of what national legal orders 

may provide. In short, in many respects individuals have become international legal 

subjects, associated to sovereign States. Thus, international law is no longer jus inter 

potestates (a law governing only relations among sovereign entities). It also embraces 

individuals, by directly legitimizing, or issuing commands to, them. Subject to the 

limitations set out above (1.8.2 and 1.9) and below (13.7), it is gradually heading 

towards a civitas maxima (a human commonwealth encompassing individuals, States, 

and other aggregates cutting across the boundaries of States). By the same token, it is 

increasingly tending to become, more than a jus inter partes (a body of law governing 

relations among subjects ‘in a horizontal manner’), a jus super partes (a corpus of 

legal standards regulating international dealings ‘from above’: see, however, infra, 

13.7 and Chapters 18 and 19). 

12.2 INTERNATIONAL RULES ON IMPLEMENTING 

INTERNATIONAL LAW IN DOMESTIC 

LEGAL SYSTEMS 

Whichever of the three theories outlined above is chosen, it is a fact that most inter- 

national rules, to become operative, need to be applied by State officials or individuals 

within domestic legal systems. National implementation of international rules is 

thus of crucial importance. One would therefore expect there to ‘g some form of 

international regulation of the matter or at least a certain uniformity 1n the bed ~ 

which domestic legal systems put international law into effect. The reality is quite 

different, however. ne leah dures of their 

International law provides that States cannot invoke dl € leg “Nae pee 

municipal system as a justification for not complying with cpenioeaaiaiiin - 
Polish Nationals in Danzig, at 24, 

principle has been firmly stated by both the PCIJ (in Pi t 393-4 

and in Free Zones, at 167) and other courts (for example, in Georges Me ve aes 

and in Blaskié 1996, at $7); and is now laid down, with regard to treaties, In the 
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a icle 27 of which provides that “A party 
Vienna Convertion on the Law of Wesatses. — aie co zi sstilicabions oe tal 

(to a treaty] may not invoke the provisions OF Its 

ottewe to — tes. e of Greek and Turkish Populations, at 20, and some 

seein ie seaaaieeatt® that, in addition, there exists a general duty for States 

poy eonder law into conformity with obligations under ve stats 

such a duty existed, each time a State fails to comply with an internationa rule as a 

result of the failure of its domestic lawmaking body to pass the paepnreyid imple- 
menting legislation, it would breach both that rule and the general principle imposing 

the duty in question. However, a perusal of State practice shows that no such general 

duty exists. When a State breaches an international obligation because the national 

legislation necessary for implementing the rule is lacking or inadequate, other States 

claim cessation of the wrongdoing or reparation only for that breach, without 

enquiring about the reasons for non-compliance or protesting at the lack or 
inadequacy of legislation. In other words, States are only interested in the final result: 
fulfilment or non-fulfilment of an obligation. They show no interest in the factors 
that brought about that result. Again, this state of affairs reflects the individualistic 
structure of the international community and the paramount importance of respect 
for other States’ internal affairs. rie eu 

What has just been pointed out primarily applies to traditional international 
law. The current regulation of the international community shows two important 
developments. fetus we 

First, a number of treaties, in addition to laying down a set of obligations, also explicitly impose upon contracting States the duty to enact legislation for implementing the various provisions (or at least some provisions) of the treaties. One may mention some rules of the four 1949 Geneva Conventions on the victims of war,'' as well as a number’ of treaties on human rights,'* or other international instruments such as the Statutes of the ICTY, the ICTR," and the ICC.'* Second, some general rules that have acquired the rank and status of peremptory 

'0 See Brownlie Principles of International La 
- 

a ! Law, 6th edn. (Oxford: Oxford University P 2 and authors cited in n. 22 (this distinguished author adds that ‘However, ape wait: 

'4 See Article 88 f © 88 of the Rome Statute, which Provides as follows: ‘States parties shall ensure that there are Part [Part 9, on International Co-operation and Judicial Mine a sears 
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mee OF = (11.4) eae that tates adopt the necessary implementing legislation 
(thus for instance, the ICTY held in FurundZija that one of the consequences of the pere 
nature of international rules prohibiting and criminalizing torture is that States eee 
enact “ape prohibiting that heinous practice at the national level).'° The See 
behind these two developments is clear: s regard certai a gl 

crucial that they take He to require oF A A ie es by ark 7 Bee 
their national systems so as to ensure that international rules 1 cats eae ae ; re implemented. The common 
goal is to cover even potential breaches of those international rules. International legislators 
seek to forestall breaches by seeing to it that States take all the national measures necessary 
to prevent or punish at the national level deviations from those international rules. In this 
way such deviations may not reach the level of international delinquencies, for they may be 
remedied within the national sphere. It follows that a State may be called to account even if it 
simply fails to pass the necessary implementing legislation; it need not actually have engaged in 
any specific conduct inconsistent with the relevant international rule. In addition, if a State 

breaches one of those rules through lack of implementing legislation, it is answerable for a 

twofold delinquency. 

Admittedly, even in the instances just mentioned, State practice does not contain many cases 

of complaints or requests by members of the international community that other States pass 

implementing legislation. The simple fact is that in their day-to-day dealings States still tend 

to cling to the old dogma of respect for the internal affairs of other international subjects. 

Fortunately, in some cases international monitoring mechanisms have been established, which 

among other things.scrutinize whether parties to a specific international treaty have taken all 

the necessary legislative measures. 

Apart from the general rule barring States from adducing domestic legal problems 

for not complying with international law, and the treaty or customary rules just 

mentioned that impose the obligation to enact implementing legislation, inter- 

national law does not contain any regulation of implementation. It thus leaves each 

country complete freedom with regard to how it fulfils, nationally, its international 

obligations.’° . 

15 The Tribunal stated that: ‘{G]iven the importance that the international community attaches to the 

protection of individuals from torture, the prohibition against torture is particularly stringent and sweeping. 

States are obliged not only to prohibit and punish torture, but also to forestall its occurrence: it is insufficient 

merely to intervene after the infliction of torture, when the physical or moral integrity of human beings has 

already been irremediably harmed. Consequently States are bound to put in place all those measures that 

may pre-empt the perpetration of torture. . . . It follows that international rules prohibit not only tortu
re ae 

also (i) the failure to adopt the national measures necessary for implementing the prohibition ne (ii) the 

maintenance in force or passage of laws which are contrary to the prohibition. sas (1]n the ya o ee 

the requirement that States expeditiously institute national implementing measures Is an integra part of the 

i i igati ibit thi ice’ ; Iso §150). 
international obligation to prohibit this practice ($§148-9; see also ° 

16 In the pana it submitted to the Arbitrator in the Finnish Shipowners case (at 1484-1550), the 

British Government noted the following: x 
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icipal sources of law. 

Yer roar international legal regulation of this matter, it falls to the com- 
mentator to undertake an analysis of comparative national law. In the following 
paragraphs I shall discuss the major tendencies that have taken shape among States, 
Furthermore, I shall try to pinpoint both the legal technicalities involved in each of 
the prevailing systems and the political and ideological motivations underlying each 
of such systems. 

12.3 TRENDS EMERGING AMONG THE 
LEGAL SYSTEMS OF STATES 

12.3.1 MODALITIES ORF IMPLEMENTATION 

mechanisms for implementing international rules, legal systems shows that two basic m 
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pio ‘conmpalcinb a corresponding legal provision evolves in the national legal system 
(subject to publication of the treaty, in the case of this category of international 

— spcenarien es — — ail is terminated or changes 

(again, in the case of amendment of treaties, subj lie) legal system take place 
a » Subject to publication of the amending 

provisions). 

The second mechanism is legislative ad hoc incorporation of international 

rules. Under this system international rules become applicable within the State 

legal system only if and when the relevant parliamentary authorities pass specific 

implementing legislation. This legislation may take one of two principal forms. First, 

it may consist of an act of parliament translating the various treaty provisions 

into national legislation, setting out in detail the various obligations, powers, and 

rights stemming from those international provisions (statutory ad hoc incorporation 

of international rules).'’ Second, the act of parliament may confine itself to enjoining 

the automatic applicability of the international rule within the national legal 

system, without reformulating that rule ad hoc (automatic ad hoc incorporation of 

international law). Under this second modality .in substance the mechanism works 

in a similar way to the one that we have termed above ‘automatic standing incor- 

poration’ (the only difference being that now the incorporation is effected on a 

case-by-case basis). Now as well, State officials,.and all the individuals concerned, 

become duty-bound to abide by the international provisions to which the act 

of parliament makes reference. The enabling ‘legislation simply consists of one or 

two provisions stating that the treaty at issue must be complied with; the text 

of the treaty is annexed as a schedule. Courts, State officials, and individuals 

must infer the various provisions to be applied at the national level by way of 

interpretation. That is, these bodies or individuals must deduce from the text 

of the treaty, to which the piece of legislation refers; all the various rules to be applied 

at the national level. toll ¥ 

For the purpose of ensuring a more complete and effective implementation 

of international law, preference should always be given to the legislative ad hoc 

17 This system is differently termed by some courts oF commientators. Thus, Lord Denning ” a 

famous case (Trendtex Trading Corporation Vv. Central Bank of Nigeria), distinguished ieee pmiet
 * 
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mentator to undertake an analysis of comparative national law. In the follow 

paragraphs I shall discuss the major tendencies that have taken shape among States. 

Furthermore, I shall try to pinpoint both the legal technicalities involved in each 

the prevailing systems and the political and ideological motivations underlying each 

of such systems. 

state of affairs can 

12.3 TRENDS EMERGING AMONG THE 

LEGAL SYSTEMS OF STATES 

12.3.1 MODALITIES OF IMPLEMENTATION 

Generally speaking, in the second half of the twentieth century domestic systems 
gradually opened the door to international values and States became increasingly 
willing to bow to international law. Although each State is free to choose its own 
mechanisms for implementing international rules, even a cursory survey of national 
legal systems shows that two basic modalities prevail. 

The first is automatic standing incorporation of international rules. Such 
incorporation occurs whenever the national constitution, or a law (or, in the case of 
judge-made law, judicial decisions) enjoin that all State officials as well as all nationals 
and other individuals living on the territory of the State are bound to apply certain 
present or future rules of international law. In other words, an internal norm pro- 
vides in a permanent way for the automatic incorporation into national law of any relevant rule of international (customary or treaty) law, 
need for the passing of an ad hoc national statute 
self-executing international rules; see 12.4.2(b)). 
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Ato ppostence, a corresponding legal provision evolves in the national legal system 

subject to publication of the treaty, in the case of this category of international 

uorms). By the same token, as soon as an international rule is terminated or changes 

pgeontent, corresponding modifications in the national legal system take place 

again, in the case of amendment of treaties, subject to publication of the amending 

provisions). 

The second mechanism is legislative ad hoc incorporation of international 

cules. Under this system international rules become applicable within the State 

tegal system only if and when the relevant parliamentary authorities pass specific 

mplementing legislation. This legislation may take one of two principal forms. First, 

at may consist of an act of parliament translating the various treaty provisions 

into national legislation, setting out in detail the various obligations, powers, and 

vig ts stemming from those international provisions (statutory ad hoc incorporation 

of international rules).'? Second, the act of parliament may confine itself to enjoining 
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of municipal sources of law. 

As there is no international legal regulation of this matter, it falls to the com- 

mentator to undertake an analysis of comparative national law. In the following 

paragraphs I shall discuss the major tendencies that have taken shape among States. 

Furthermore, I shall try to pinpoint both the legal technicalities involved in each of 

the prevailing systems and the political and ideological motivations underlying each 

of such systems. 

12.3 TRENDS EMERGING AMONG THE 

LEGAL SYSTEMS OF STATES 

12.3.1 MODALITIES OF IMPLEMENTATION 

Generally speaking, in the second half of the twentieth century domestic systems 

gradually opened the door to international values and States became increasingly 

willing to bow to international law. Although each State is free to choose its own 

mechanisms for implementing international rules, even a cursory survey of national 

legal systems shows that two basic modalities prevail. 

The first is automatic standing incorporation of international rules. Such 

incorporation occurs whenever the national constitution, or a law (or, in the case of 

judge-made law, judicial decisions) enjoin that all State officials as well as all nationals 

and other individuals living on the territory of the State are bound to apply certain 

present or future rules of international law. In other words, an internal norm pro- 

vides in a permanent way for the automatic incorporation into national law of 

any relevant rule of international (customary or treaty) law, without there being any 

need for the passing of an ad hoc national statute (subject to the exception of non- 

self-executing international rules; see 12.4.2(b)). It follows that any time a treaty is 

duly approved and published in the State’s Official Gazette or a customary rule of 
international law evolves in the world community, State officials and individuals 
must ipso facto and without further ado comply with it. This mechanism, among 
other things, enables the national legal system to adjust itself continuously and 
automatically to international legal standards. As soon as an international rule comes 
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in gontent, corresponding modifications in the national legal system take place 

(again, in the case of amendment of treaties, subject to publication of the amending 

provisions). 

The second mechanism is legislative ad hoc incorporation of international 

rules. Under this system international rules become applicable within the State 

legal system only if and when the relevant parliamentary authorities pass specific 

implementing legislation. This legislation may take one of two principal forms. First, 

it may consist of an act of parliament translating the various treaty provisions 

jnto national legislation, setting out in detail the various obligations, powers, and 

rights stemming from those international provisions (statutory ad hoc incorporation 

of international rules).'” Second, the act of parliament may confine itself to enjoining 

the automatic applicability of the international rule within the national legal 

system, without reformulating that rule ad hoc (automatic ad hoc incorporation of 

international law). Under this second modality in substance the mechanism works 

in a similar way to the one that we have termed above ‘automatic standing incor- 

poration’ (the only difference being that now the incorporation is effected on a 

case-by-case basis). Now as well, State officials, and all the individuals concerned, 

become duty-bound to abide by ‘the international provisions to which the act 

of parliament makes reference. The enabling ‘legislation simply consists of one or 

two provisions stating that the treaty at issue must be complied with; the text 

of the treaty is annexed as a schedule. Courts, State officials, and individuals 

must infer the various provisions to be applied at the national level by way of 

interpretation. That is, these bodies or individuals must deduce from the text 

of the treaty, to which the piece of legislation refers; all the various rules to be applied 

at the national level. + td bi 

For the purpose of ensuring a more complete and effective implementation 

of international law, preference should always be given to the legislative ad hoc 

17 This system is differently termed by some courts or commentators. Thus, Lord Denning in a 

famous case (Trendtex Trading Corporation Vv. Central Bank of Nigeria), dis
tinguished between incorporation 

and transformation as follows: ‘One school of thoug
ht holds to the doctrine of incorporation. It says that the 

rules of international law are incorporated into English law automatically and considered to be part of 
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incorporation of international rules whenever they turn out to be non self-executing 

(see infra, 12.4.2(b)). Conversely, whenever international rules are self-executing, it 

would be preferable to resort to the automatic (whether permanent or ad hoc) 

incorporation of international rules. Indeed, this mechanism better safeguards the 

correct application of international rules because it does not ossify them: instead, it 

enables the national legal system to adjust itself fully to international rules as they are 

construed and applied in the international sphere. 

12.3.2 THE RANK OF INTERNATIONAL RULES WITHIN 

DOMESTIC LEGAL ORDERS 

A survey of national legislation and case law shows that some States tend to put the 

international rules incorporated into the national legal system (whether automatically 

or through ad hoc legislative enactment) on the same footing as national legislation of 

domestic origin. As a consequence, the general principles governing relationships 

between rules having the same rank apply: a subsequent law repeals or modifies or 

at any rate supersedes a previous law; a special law prevails over a general law; 

a subsequent general law does not derogate from a prior special law. It follows that 

the national legislature may at any time pass a law amending or repealing a rule of 

international origin. True, in this case the State, if it applies the national law in lieu of 

the international rule, incurs international responsibility for a breach of international 

law. The fact remains, however, that the international rule is set aside by a simple act 

of parliament. 

In contrast, other States tend to accord international rules a status and rank 

higher than that of national legislation. Such an approach is normally linked to the 
nature of their national constitution. Where the constitution is ‘flexible’ (that is, 

it can be amended by simple act of parliament), or in any case the principle 
of legislative supremacy obtains, the only way of giving international rules 
overriding importance would be to entrench them, so that it is not possible for 
legislation passed by simple majority to modify them. Such a course of action, 
however, does not seem to have occurred so far in those States which have a ‘flexible’ 
constitution. 

Things are different where the constitution is ‘rigid’, in particular where it is 
‘functionally rigid’ (that is, the constitution lays down special requirements for 
constitutional amendments and in addition sets up a court authorized to under- 
take judicial review of legislation so as to establish whether the legislature exceeds 
its powers and infringes the constitution). In these constitutional systems, if the 
constitution provides for the incorporation of international rules, normally those 
rules enjoy constitutional or quasi-constitutional status and therefore rank higher 
than normal law. It follows that the legislature is precluded from passing a law 
contrary to an international rule, unless of course this law is enacted through the 
special procedure required for constitutional legislation. The logic behind this 
approach is that international legal standards should always be regarded as having 
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overriding importance. Therefore, in addition to binding the executive branch and 
all citizens, they cannot be set aside by simple parliamentary majority. Only under 
special circumstances, when compelling national interests prevail and a special 
majority (say, a two-thirds majority) is mustered in parliament, may those rules be 
overridden. 

12.3.3 EXIGENCIES MOTIVATING STATES IN THEIR CHOICE OF 
THE INCORPORATION SYSTEM 

States tend to regulate national incorporation of international rules on the basis 
of two different requirements. First, they may have to choose between a statist (or 
nationalist) and an internationalist approach. Second, they may have to take into 
account the question of the relationship between the executive and legislative branch 
of government, and shape the mechanism for implementing international law 
accordingly. 

States choosing a statist or nationalist approach incline (i) to adopt legislative ad 
hoc incorporation and (ii) to put international rules on the same footing as national 
legislation of domestic origin. In contrast, States taking an international outlook 
tend (i) to opt for the automatic incorporation (whether standing or ad hoc) of 
international rules and (ii) to accord international rules a status and rank higher than 

that of national legislation. os Sees Se 

States often take into account a second requirement, which concerns the general 

question of reserving to the legislative branch a competence that belongs to it alone 

and not to the executive branch. In those States where the government (chiefly 

the foreign ministry) makes international treaties without any parliamentary 

participation, a special problem may arise in two sets of circumstances: (i): when- 

ever the treaty covers areas that come within the purview of the legislature; 

(ii) whenever parliaments do not play any role, or play a limited role, in the decision 

to be bound by a treaty. In the first case, it is necessary to prevent the government 

from bypassing parliament by making a treaty and having it incorporated into 

national legislation without going through parliament. Hence, in these countries 

the intervention of parliament is always required for the treaty to be transformed 

into national legislation. Consequently, these countries do not opt for the automatic 

standing incorporation of treaties, but rather for the ad hoc incorporation (whether 

legislative or automatic). In other words, parliament may be required to enact a 

special law either setting out in detail the various rules contained in the treaty or 

simply enjoining all the relevant State agencies and the individuals concerned to abide 

by the treaty. 

In the second case, where parliaments are excluded from the decision on whether 

or not to be bound by a treaty, to enable parliaments to exercise some control 

over foreign policymaking it may be required that they formally give their consent 

to the incorporation of the treaty, for the treaty to take effect at the municipal 

level. In this case as well, the automatic standing incorporation mechanism 
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proves to be inadequate and States resort to the legislative ad hoc incorporation 

system. 

12.4 TECHNIQUES OF IMPLEMENTATION 

12.4.1 CUSTOMARY INTERNATIONAL LAW 

Although there is very great diversity in the ways of implementing customary rules, 

nevertheless a common feature stands out. All national systems adopt the same basic 

modality of implementation: automatic standing incorporation. National con- 

stitutions or statutes or judicial decisions of most States stipulate that customary 

international rules become domestically binding ipso facto, that is, by the mere fact of 

their evolving in the international community. As soon as they come into being in the 

world community international customary rules become binding within national 

legal systems; in addition they have, at the national level, the same content as that of 

the corresponding international rules. 

The reason for the choice of this implementation system is self-evident: it is the 

only suitable one for rules that emerge gradually in the world community and whose 

content is not immediately definable. Were States to decide that a customary rule only 

becomes binding upon State officials and individuals after the enactment of a statute 

setting out the contents of such a rule, the parliamentary assembly would have to play 

a very difficult role, namely, to decide whether the customary rule has taken shape, 

and with what contents. Given the characteristics of customary law, it is far more 

fitting and practical to leave it to judges and other State officials to establish whether 

and to what extent a customary rule is binding within the legal system of a State. 

It should however be noted that in some States (for example, Belgium) until recently a 

customary rule of international law could not be brought before, and applied by, the Court 

of Cassation: under Belgian legislation only alleged violations of a ‘law can be raised 

before the supreme Court, and international customary rules, as such, were not regarded as 

amounting to such law unless incorporated into Belgian legislation. This approach, supported 

by some Belgian cases going back to 1947—1950,'* merits criticism: indeed, because of a 

domestic legal technicality the Court of Cassation could be barred from ensuring the full 

consonance of the national system with general rules of international law. 

However, it would seem that in more recent times the Belgian Court has revised its 

approach.'” 

18 Tt would seem, for instance, that this view was taken, at least implicitly, in Bindels v. Administration des 
Finances (at 275) in 1947 as well as in 1950 (but with reference to international treaties laying down general 
principles of international law), in Képpelmann (at 185). 
= In two cases, one of 1966 (Pittacos v. Etat belge, at 1214) the other of 1979 ( Vafadar at 480), it held the 

claim based on customary international law inadmissible, not however because it did not entail a violation of 
law, but because of ‘lack of legal interest’ (défaut d’intérét). 
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Clearly, there may be customary rules that need to be supplemented by national 
legislation, in order for them to become Operative at the domestic level.2° As an 
example of such non-self-executing customary rules, one may mention the rule pro- 
viding that the maximum outer limit of the territorial sea should be 12 sea miles. 
Plainly, it is for each State to decide on the width of its territorial sea, by enacting 
national legislation or regulation on the matter. 

Having made this general point, let us now consider the rank of customary inter- 
national law within major national systems. 

In some States with ‘rigid’ constitutions, constitutional provisions and judicial 
practice proclaim that international customary law overrides any inconsistent 
‘ordinary’ national legislation. (This holds true for Italy, Germany, Japan, Greece; the 
same applies to Uzbekistan, Turkmenistan, and Belarus as well.)?! In some of these 
States (for example, Italy, Germany, Japan) there is a constitutional court entrusted 
with judicial review of legislative acts and consequently responsible for ensuring that 
no law is passed which conflicts with the constitution. Hence, the enactment of 
any ordinary law contrary to international customary rules is safeguarded through 
judicial review. 

Other States (such as the USA, China, France, the UK) do not lay down provisions 
according customary international law a rank higher than that of ordinary legislation. 

20 In some cases national courts require that even for international customary rules that are clearly self- 

executing there should be implementing legislation, for those courts to act upon such rules. This, for instance, 

was the view of the majority of the Federal Court of Australia in Nulyarimma v. Thompson and Buzzacott v. 

Hill. Faced with claims by member of the aboriginal community that certain ministers and members 

of parliament had engaged in genocide, the majority conceded that genocide is prohibited by a norm of jus 

cogens which among other things imposes upon on each State the obligation to extradite or prosecute any 

person found within its territory (at $§18—19 and 36-41). Nevertheless, absent any implementing legislation 

authorizing courts to prosecute genocide, Australian judges could not bring to trial persons suspected or 

accused of this crime (at §§20—32 and 42-59). Judge Merkel took instead the contrary view, holding that a 

legislative act creating genocide (and other ‘universal crimes’) as an offence under Australian law was not 

necessary (at $$123—86). 

21 Article 10.1 of the 1947 Italian Constitution provides that ‘The Italian legal order shall conform with 

the generally recognised rules of international law’. 

Article 25 of the 1949 German Constitution provides that “The general rules of public international law 

shall be an integral part of federal law. They shall take precedence over the laws and shall directly create rights 

and duties for the inhabitants of the federal territory’. 

Article 98.2 of the 1947 Constitution of Japan provides that ‘The treaties concluded by Japan and 

established laws of nations shall be faithfully observed’. On this provision, in as much as it deals with treaties, 

see the decision of the Japanese Supreme Court of 16 December 1959 in Shigeru Sakata et al., in 4 JAIL (1960), 

at 103 ff. 

Article 28.1 of the 1975 Greek Constitution states that ‘The generally recognized rules of international law 

as well as international conventions as of the time they are sanctioned by law and become operative according 

to the conditions therein shall be an integral part of domestic Greek law and shall prevail over any contrary 

provision of law. The enforcement of international law and international conventions to aliens always 

depends on the condition of reciprocity’. 

As for Uzbekistan, see the Preamble an 

generally accepted norms of international law’). However, ' 

for the ‘absolute supremacy’ of the laws of the Republic of Uzbekistan. 

See also Article 6 of the Constitution of Turkmenistan and Article 8 of the Constitut 

d Article 17 of the Constitution (‘Recognizing priority of the 

with a striking inconsistency Article 15 provides 

ion of Belarus. 
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(In the UK this is also due to the lack of a written constitution and the upholding of 

legislative supremacy. ) Consequently, should parliament pass a law clearly conflicting 

with a customary rule of international law, the national law, being later in time, would 

prevail (however, -in some countries such as Russia, there appears to be a recent 

judicial tendency to extend to customary rules the applicability of the constitutional 

provision granting treaties a rank higher than that of subsequent laws, and con- 

sequently to hold that customary rules take precedence over subsequent contrary 

legislation).”? This approach, also upheld in such countries as Belgium, has been laid 

down in terms in the 1996 South African Constitution (in spite of the fact that this isa 

‘rigid’ constitution and the country has a constitutional court endowed with the 

power to undertake judicial review of legislation). 

124.2 TREATY LAW 

(a) Modalities of implementation 

While, as shown above, customary international law is normally incorporated by 

means of the standing automatic mechanism, with regard to treaties States tend to 

resort to all three aforementioned mechanisms of incorporation: standing automatic 

statutory ad hoc incorporation; automatic ad hoc incorporation. 

Some national systems provide that domestic authorities are to comply with treat- 

ies upon their publication in the Official Bulletin (see, for example, France and many 

African countries); in the case of the USA, treaties duly ratified by the President after 

the Senate’s approval are ‘the supreme Law of the Land and the Judges in every State 

shall be bound thereby, anything in the Constitution or laws of any State to the 

contrary not with standing’ (Article VI(2) of the Constitution). By contrast, other 

domestic systems (such as the UK and Israel) provide that treaties do not bind 

national authorities unless they are translated into national legislation (in the UK, 

however, this principle does not apply to treaties concerning the conduct of war or to 

treaties of cession). At least with regard to these two countries, it would seem that the 

main reason for this incorporation scheme is that treaties are only made by the 

Executive and consequently the Parliament necessarily must be involved, by virtue of 

the separation of powers doctrine, for the treaty to become part of national law. 

In other countries, such as Italy and Germany, practice shows a frequent resort to 
automatic ad hoc incorporation. 

Z See for instance the Case Concerning Certain Normative Acts of the City of Moscow and Some other 
Regions, where in 1995 the Russian Constitutional Court, in holding that the local regulations requiring 
residence permits were unconstitutional, referred both to human rights treaties and to generally recognized 
principles and rules of international law (at 42). 

3 Section 232 of the South African Constitution provides that ‘Customary international law is law of the 
Republic unless it is inconsistent with the Constitution or an act of Parliament’. 
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(b) Non-self-executing treaties 

A particular problem may arise with regard to treaties containing non-self-executing 
provisions, that is, provisions that cannot be directly applied within the national legal 
system because they need to be supplemented by additional national legislation for 
them to be implemented. Whenever treaties contain such provisions, even in those 
national legal systems where the mere publication of international treaties is sufficient 
for them to produce effects domestically, the passing of implementing legislation 
proves necessary. 

The notion was formulated as early as 1829 by Chief Justice Marshall (of the US Supreme 

Court) in Foster and Elam v. Neilson. He wrote: ‘Our Constitution declares a treaty to be the law 

of the land. It is, consequently, to be regarded in courts of justice as equivalent to an act of the 

legislature, whenever it operates of itself without the aid of any legislative provision. But when 

the terms of the stipulation import a contract, when either of the parties engages to perform a 

particular act, the treaty addresses itself to the political, not the judicial department; and the 

legislature must execute the contract, before it can become a rule for the court’ (at 427). 

In Fujii v. State of California the Supreme Court of California held in 1952 that Articles 55 

and 56 of the UN Charter, on human rights, were non self-executing and could not be applied 

unless the requisite state legislation was enacted (at 312). Similarly, in 1979 the Italian 

Constitutional Court held in Lockheed that Article 14.5 of the UN Covenant on Civil and 

Political Rights (whereby “Everyone convicted of a crime shall have the right to his conviction 

and sentence being reviewed by a higher tribunal according to law’) was not applicable to the 

judicial proceedings that could be instituted against the Prime Minister and other members of 

cabinet under Article 96 of the Constitution, unless and until the legislature passed a law 

governing appellate proceedings in this matter (at 94-5). In 1980 the Dutch Supreme Court 

delivered a similar decision in H.J.M.M. v. Public Prosecutor (at 367). 

The distinction between self-executing and non-self-executing treaty provisions was taken 

up, in practice, in the Russian Federal Law on International Treaties of the Russian Federation, 

adopted by the Duma on 16 June 1995 and entered into force on 21 July 1995. Article 5 of the 

Law provides inter alia that: ‘The provisions of the officially published international treaties of 

the Russian Federation which do not require the adoption of internal acts for their application 

are directly applicable. Corresponding legal acts shall be adopted for the application of other 

provisions of the international treaties of the Russian Federation’ (emphasis added): 

It should be emphasized that national courts often tend to broaden the notion of 

non-self-executing treaty provisions, with a view to wittingly or unwittingly shielding 

national legal systems from legal change. Thus, for instance, not until 1991 did the 

French Council of State (Conseil d’Etat), after many contrary decisions, come to the 

right conclusion (Demizpence, at 1013), that Article 8 of the European Convention on 

Human Rights is self-executing (under this provision ‘Everyone has the right to 

respect for his private and family life, his home and his correspondence’; see also 

paragraph 2). Similarly, it was only in 1989 that the Italian Court of Cassation held in 

Polo Castro that Article 5.1(f) of the same Convention (on the condition of a person 

who has been arrested or detained with a view to preventing his unauthorized entry into 

the country, or pending his deportation or extradition) is self-executing (at 1042-4). 
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(c) Status of international treaties and possible conflict with later legislation 

The legal standing of treaties within domestic legal orders and the possibility of 

conflict between international treaties and subsequent national legislation vary 

greatly, depending upon the rank and status of the national rule providing for the 

incorporation of international treaties within the legal system. In countries where a 

constitutional provision (of a ‘rigid’ constitution) provides for the incorporation of 

treaties, duly ratified treaties override national legislation. 

Thus, in France treaties acquire a status higher than national ‘ordinary’ legislation, with the 

obvious consequence that, in the case of conflict, the former prevails. Article 55 of the 1958 

Constitution provides that “Treaties and agreements duly ratified and approved shall, upon 

their publication, have an authority superior to that of laws, subject, for each agreement or 

treaty, to its application by the other party’. However, as the Conseil d’Etat stated in Sarran, 

Levacher et al. (at 1081-90) and as did the plenary Court of Cassation in Pauline Fraisse, 

international treaties may not override constitutional provisions.” It is for this reason that 

recently, following a decision of the Constitutional Council (Conseil constitutionnel),” the 

French Parliament decided that, to implement the Statute of the ICC and those provisions of 

the Statute that were contrary to the French Constitution, it needed to pass a constitutional law. 

Such a law was indeed enacted: it added to Article 53 of the Constitution a new paragraph 

providing that the French legal order shall conform to the Rome Statute.”° This Statute has thus 

been given constitutional rank in the French legal system, or at least constitutional safeguard. 

Similar provisions on the incorporation of treaties are contained in the constitutions of 

such countries as Greece’’ and a number of French-speaking African countries, such as the 

Ivory Coast. The Spanish Constitution of 1978 also contains such a provision, but without 

the reciprocity clause.** Furthermore, Article 15.4 of the 1993 Constitution of the Russian 

Federation provides that ‘the generally recognized principles and norms of international law 

and the international treaties of the Russian Federation shall constitute an integral part of its 

legal system’ and goes on to state that ‘if an international treaty of the Russian Federation 

establishes other rules than those stipulated by the law, the rules of the international treaty shall 
> 29 apply’. 

*4 Decision no 450 of 2 June 2000, in http/www.courdecassation.fr/agenda/arrests/99—60274.htm. 
25 Decision of 22 January 1999, no. 98-408 DC, at http://www.conseil-constitutionnel.fr. 
26 ‘La République peut reconnaitre la juridiction de la Cour pénale internationale dans les conditions 

prévues par le traité signé le 18 Juillet 1998’ (Constitutional law of 8 July 1999, No. 99-568, at http:// 
www.legifrance.gouv.fr, or in Journal Officiel, Lois et Décrets, 9 July 1999, No. 157, at 10175). 

*7 See Article 28.1 of the 1975 Greek Constitution, cited at note 21. 
28 Article 96.1 of the Spanish Constitution provides as follows: ‘Validly concluded international treaties 

once officially published in Spain, shall constitute part of the internal legal order. Their provisions may only 
be abrogated, modified or suspended in the manner provided for in the treaties themselves or in accordance 
with general norms of international law.’ 

*° This is confirmed by Russian case law. See for instance the decision handed down by the Supreme Court 
of the Russian Federation in the Case of Some Questions Concerning the Application of the Constitution of the 
Russian Federation by Courts (the Court ruled that lower courts ‘shall take into account the generally recog- 
nized principles and norms of international law’, at 3), and by the Constitutional Court in the Case Concern- 
ing Articles 180, 181, 187 and 192 of the Procedural Code of Arbitration (the Court held that ‘under Articles 15.4 
and 17.1 of the Constitution of the Russian Federation the right of everyone to court protection envisioned 
by Article 46.1 of the Constitution must be ensured in accordance with the above norm of international law 
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The supremacy of international treaties is also laid down in the constitutions of such States 
as Bulgaria (Article 5.4), Moldova (Article 8), Estonia (Article 123), Armenia (Article 6), 
Azerbaijan (Article 151), Kazakhstan (Article 4), Georgia (Article 6), and Tadzhikistan (Article 
11). In the Netherlands treaties are granted a status that is even higher than the Constitution, 
at least in some cases.*° It should be added that in many countries that have constitutional 
courts, these courts have acted upon the principle of primacy of international treaties over 
ordinary legislation’.*! 

In contrast, in other countries constitutions or national laws provide, either 
explicitly or implicitly, that treaties possess the same rank as laws enacted by parlia- 
ment. Clearly, the rationale behind this trend is to grant parliament the power to 
change legislation implementing a treaty whenever national interests are regarded as 
paramount. Indeed, a later statute can override an earlier treaty. In the USA treaties 
have the status of federal law and prevail over State law, but can be superseded by a 
later federal law. (It follows, among other things, that interpretations of treaties made 
by the US Supreme Court are binding upon State courts.) 

There are, however, many States (such as China, Italy, and a number of English- 
speaking African countries such as Ghana, Uganda, Nigeria, Tanzania, etc.) that 
have not made any provision in their constitutions or national legislation for the 
implementation of treaties. In these countries, treaties are incorporated by means 
of ad hoc mechanisms. The rank of treaties within the national legal order thus 
depends on the rank and status of the ad hoc implementing legislation. 

In those States (such as the USA, Italy, etc.) where treaties, once incorporated, 

assume the rank of ordinary legislation, conflicts between treaties and subsequent 

[Article 14 of the UN Covenant on Civil and Political Rights}, which has a generally recognized character and 
as such constitutes an integral part of the legal system of the Russian Federation’; at 57-8). More recently, in 

the Case on Application of Generally Recognized Principles the Supreme Court reiterated in 2003 both that 

international treaties override domestic laws and that the relevant provisions of the Constitution on human 

rights must be interpreted in accordance with ‘generally recognized principles and norms of international 
law’, which may be ascertained, among other things, ‘from documents of the UN and its specialized agencies’ 

(at 4). 

30 Article 91.3 of the 1983 Constitution of the Netherlands provides that ‘Any provisions of a treaty that 

conflict with the Constitution or which lead to conflicts with it may be approved by the Chambers of the 

States General only if at least two-thirds of the votes cast are in favour’. Article 94 states that “Statutory 

regulations in force within the Kingdom shall not be applicable if such application is in conflict with 

provisions of treaties that are binding on all persons or of resolutions by international institutions’. This 

provision has been construed as entailing that treaty provisions, if self-executing, take precedence over both 

laws and the Constitution (E. A. Alkema, ‘Foreign Relations in the 1983 Dutch Constitution’, 3 NILR (1984), 

at 320). 

31 On constitutional courts and international law see, for instance, W. Czaplinsky, ‘International Law and 

Polish Municipal Law: Recent Jurisprudence of the Polish Supreme Judicial Organs’, in 53 Za6RV (1993-I1), 

at 871-81; G. M. Dantienko, ‘The New Russian Constitution and International Law’, 88 AJIL (1994), at 460—4; 

V. S. Vereshchetin, ‘New Constitutions and the Old Problem of the Relationship between International 

Law and National Law’, 7 EJIL (1996), at 34-7; J. Henderson, ‘Reference to International Law in Decided 

Cases of the First Russian Constitutional Court, in R. Mallerson, M. Fitzmaurice, and M. Andenas, eds., 

Constitutional Reform and International Law in Central and Eastern Europe (The Hague and Boston: Kluwer 

Law International, 1998), at 59 ff.; G. M. Danilenko, ‘Implementation of International Law in CIS States: 

Theory and Practice’, 10 EJIL (1999), at 56-63. 
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legislation may frequently arise. To narrow the range of such possible conflicts, courts 

tend to uphold the principle of interpretation whereby in case of doubt a national 

statute must be so construed as not to conflict with an international treaty ratified by 

the State. 

The Italian Court of Cassation clearly set out this principle in 1954. In upholding the 

prevalence of the Brussels Convention of 1924 on the unification of certain rules on the bill of 

lading, over the Italian maritime code of 1932, the Court stated that: ‘The existence of an 

international undertaking . . . and, even more, its implementation by the national legislature 

cannot but amount to a means of interpretation of subsequent legislation. Consequently, 

failing a clear and manifest intention of the lawmakers to repeal the law implementing a treaty, 

that is to say to cast off the international undertaking, one ought to think that the legislature 

intended to abide by the general and fundamental rule of international law commanding 

respect for the treaties’ (at 41). 

US courts have taken the same approach. Thus, for instance in US v. Palestine Liberation 

Organization the Southern District Court of New York decided in 1987 that the Anti Terrorism 

Act of 1988 did not supersede the Headquarters Agreement made by the USA with the UN in 

1946, on account of the principle at issue, which the Court set out as follows: ‘Only where a 

treaty is irreconcilable with a later enacted statute and Congress has clearly evinced an intent 

to supersede a treaty by énacting a statute does the later enacted statute take precedence’ 

(at 386).°? 

Some legal’ scholars have criticized this approach, which the courts of other 

States have also taken. In their view, to claim that a national statute can derogate 

from an iriternational treaty only when the lawmakers have clearly expressed the 

intent to make the law prevail over the previous treaty is to propound a hypothesis 

that is abstract and pointless. In fact, so they argue, parliaments very seldom devi- 

ate from treaties with the express intent to do so. When national legislation turns 

out to be contrary to international rules, this is often so merely as a result of lack 

of co-ordination or even owing to an oversight. It could, however, be objected that 

this principle of construction, however artificial, ultimately constitutes a sound 

device forged by courts to make good mistakes or oversights of the legislature, with 

a view to ensuring consistency of national legislation with international legal 

standards. 

An approach akin to that just outlined was taken in the 1996 South African 

Constitution, section 233 of which provides that: 

‘When interpreting any legislation, every court must prefer any reasonable interpretation of 
the legislation that is consistent with international law over any alternative interpretation that 
is inconsistent with international law.’ 

*? The Court went on to say: ‘This court acknowledges the validity of the government's position that 
Congress has the power to enact statutes abrogating prior treaties or international obligations entered into by 
the United States . .. However, unless this power is clearly and unequivocally exercised, this court is under a 
duty to interpret statutes in a manner consonant with existing treaty obligations. This is a rule of statutory 
construction sustained by an unbroken line of authority for over a century and a half (ibid., at 387). 
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| It would seem that this wording is sufficiently flexible to grant much leeway to 
} courts when confronted with cases of conflict between national legislation and 
| international treaties.» 
| A number of Italian international lawyers, and a Russian scholar, have propounded 
a better view, designed to make treaties prevail over subsequent contrary domestic 
| legislation.’ Under this view, when interpreting and applying international treaties 
} that might be inconsistent with national legislation, one ought to proceed on the 
| notion that the legislation implementing the treaties makes up ‘special’ law. This 
| special character does not lie in the fact that that legislation governs a class of facts 

| or persons more limited than that envisaged by the general rule (the usual notion 

| of speciality). Rather, it lies in the origin and the role of the rules implementing the 

treaty at the national level. These rules differ from ordinary municipal legislation in 

| that they have the particular aim of adjusting the national legal order to an inter- 

national treaty. They derive their origin and raison d’étre from the existence of the 

treaty, and are designed to put it into practice in municipal law. This is the sort of 

‘speciality’ that should make them prevail over subsequent legislation, on the strength 

of the traditional principle that a later and general rule does not supersede an earlier 

and special rule. 

Ultimately the Court of Cassation in Belgium reached the same conclusion in S.A. Fromagerie 

Franco-Suisse ‘Le Ski’ v. Etat Belge.» The Court held that treaties must prevail over national 

legislation because ‘the primacy of the treaty results from the very nature of international treaty 

law’. It would seem that the Italian Constitution Court also took the same attitude in a 1993 

decision in Kasim, Noureddin.”° 

33 This perhaps applies to the holding of the Constitutional Court of Hungary, whereby ‘The Constitution 

and domestic regulations are to be interpreted in such a way, that generally accepted rules of international law 

shall be effective’ (judgment of 13 October 1993, in 2-3 East European Constitutional Review (1993-4), at 10). 

For a list of US cases see those cited in the aforementioned decision in US v. Palestine Liberation Organiza- 

tion, at 386—7. 

In 1996 in the AZAPO case the South African Constitutional Court stated among other things that *. . . the 

lawmakers of the Constitution should not lightly be presumed to authorize any law which might constitute a 

breach of the obligations of the State in terms of international law’ (at $28). 

34 For the Italian authors see: C. Fabozzi, L’attuazione dei trattati internazionali mediante ordine di esecuzi- 

one (Milan: Giuffré, 1961), at 163-5; R. Quadri, Diritto internazionale pubblico, 5th edn. (Naples: Liguori, 

1968), at 78-9; B. Conforti, Diritto internazionale, Sth edn. (Naples: Editoriale Scientifica, 1997), at 316. 

The Russian publicist is E. T. Usenko, ‘Theoretical Problems in the Relation of International Law to 

Municipal Law’, Soviet Yearbook of International Law, 1977, at 87. . 

35 See the Belgian Judgment of 27 May 1971. See text translated into English in Common Market Law 

Reports (1972), at 330 ff. Original French in Pasicrisie belge (1971), at 886 ff. 

36 The Court held that the provisions implementing a number of international treaties ratified by Italy, 

and concerning a fundamental right of the accused (the right to be informed promptly and in detail ina 

language which he understands of the nature and cause of the criminal charge against him) were in force in 

Italy, not having been repealed by subsequent Italian legislation, because they were rules deriving from a 

source based on an atypical [law-making] competence, as such not susceptible of being repealed or amended 

by means of ordinary legislation’ (at 261). 



INTERNATIONAL LEGAL STANDARDS 

1243 YHE RIGHTS OF INDIVIDUALS VERSUS THE 

DISCRETIONARY POWER OF STATES IN TREATY IMPLEMENTATION 

When a State party to an international treaty fails to implement some of its provisions 

within its domestic legal order, it may follow that fundamental rights to which 

individuals would be entitled in the national system of another contracting party 

fail to accrue to them. This often happens when a foreign State violates international 

rules granting rights to nationals of a contracting party. In this and similar cases, 

if the injured State does not take any action to react to a breach of the treaty, and 

in particular fails to exercise diplomatic or judicial protection of its nationals, 

individuals’ rights may end up being jeopardized. Normally States enjoy discretionary 

power in their international transactions; it thus often occurs that individuals’ rights 

remain unfulfilled at the national level. A case recently brought before the Spanish 

High Court best illustrates this adverse upshot. 

In Don Juan, Argentina, bound by the Treaty of extradition and judicial assistance in criminal 

matters with Spain, of 3 March 1987, had failed to execute the letters rogatory (that is, letters 

requesting judicial assistance, normally to gather evidence abroad) sent by the Spanish author- 

ities in relation to crimes of genocide and terrorism allegedly perpetrated by Don Jorge and 95 

other persons in Argentina. The petitioner, Don Juan, complained before the Spanish High 

Court (Tribunal Supremo) that the failure of the Spanish authorities to react to this Argentinian 

breach of the Treaty resulted in the violation of his. fundamental right to effective judicial 

remedy. In a decision of 24 July 2000, the Court dismissed the petition. It held that Spain was 

under no international or national obligation to respond to the alleged breach of the Treaty by 

Argentina. The Spanish authorities only had the power (facultad) to take international action 

against this alleged breach; within the Spanish legal order individuals had no right to the 

exercise of such international power by the Spanish foreign policy-making authorities. The 
petitioner could only institute proceedings before Argentinian.courts with a view to impelling 

the relevant authorities of Argentina to execute the letters rogatory (at 3-4). 

Of course, in the final analysis it is for each State, within its national legal system, to 

find the way to best settle conflicts and tensions that may arise between (i) respect for 

the fundamental rights of individuals at the national level, and (ii) political discretion 

of governments in the conduct of international affairs. 

12.44 IMPLEMENTATION OF BINDING DECISIONS OF 

INTERNATIONAL ORGANIZATIONS 

One of the most striking features of modern international law is that some inter- 
governmental organizations are empowered to adopt binding decisions, some laying 
down rules producing outside effects, others consisting of ‘administrative acts’, that is, 
binding decisions concerning the internal life of the organization. To be put into 
operation, these decisions too need to be implemented at the national level. This in 
particular holds true for such acts as the economic and diplomatic sanctions adopted 
by the UN SC (for example, those against South Africa, Southern Rhodesia, Iraq, the 
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Federal Republic of Yugoslavia (Serbia and Montenegro), etc.), as well as for 

_ of a: and the ICTR, enacted by the SC in 1993 rare one 

by a decision taken under Chapter V i ; ae. 

4 implementation of Rabies ates aod ee | ik eee = , »é er acts adopted by the organs of 

the European Union. 
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Bain,” or in the judicial practice of ik ons mi eae. eee eh rance.** These countries take a 

modern and internationally oriented attitude, by providing that internationally bind- 

ing Eeonations and decisions of intergovernmental organizations become binding 

within the internal legal system simply upon their publication in the State’s Official 

Journal. (It is submitted that it would be excessive to claim that those decisions or 

resolutions should become binding ipso facto, without even being published in the 

Official Journal of the relevant State. Since normally there is no international judicial 

Teview of binding acts of international organizations, it would seem that States are 

entitled to exercise some sort of minimal scrutiny of the legality of those acts, that is, 

their consonance with the organization’s rules, before applying them internally.) 

Whenever this is not the case, or if the international normative acts, being non self- 

__ executing, require implementing legislation, specific legislative enactments prove 

“necessary. There have been many such enactments. A number of States have passed 

F legislation for the specific purpose of adjusting their national legal system to the 
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37 Article 92 of the 1978 Spanish Constitution provides as follows: “By means of an organic law (ley 

organica), authorization may be granted for the conclusion of treaties which attribute to an international 

ganization or institution the exercise of competences derived from the Constitution. It is the responsibility 

‘of the Cortes. Generales {the Spanish Parliament] or the Government, depending on the cases, to guarantee 

‘compliance with these treaties and the resolutions emanating from the international or supranational 

“organizations which have been entitled by this cession.’ 

: ‘In‘an opinion (dictamen) of 9 September 1993, no. 984/93, the Council of State (Consejo de Estado) held 

that ‘by virtue of Article 96.1 of the Constitution {for the text of this provision, see above, note 28], 

‘resolutions of those international organizations of which Spain is a member can be assimilated to treaties 

made by Spain; as a consequence these resolutions are automatically incorporated into our internal legal 

"system as soon as they have been perfected at the international level and are published in Spain’s Official 

Journal (Boletin Oficial del Estado). However, publication in the Official Journal of the relevant O
rganization 

may suffice whenever this is provided for in the treaty establishing the Organization’ (in Consejo de Estado, 

Recopilacién de Doctrina Legal 1993 (Madrid: Boletin Oficial del Estado, 1994), at 1-5). 

In the Spanish practice, binding resolutions of the Security Council (for example those on iraq and the 

former Yugoslavia) have been published in the Official Journal, thus becoming automatically binding within 

e Spanish legal system. 

By a “ag laste 8 November 1963 the Court of Cassation (Criminal Section) assimi
lated Chapter V of 

Annex 9 adopted by the Governing Body of ICAO to the treaty establishing the Organization, with the 

~ obvious consequence that it was considered sufficient for those annexes OF regulations to 
be published in the 

lournal Officiel for them to be binding within the French legal system (in Bulletin Crim., 1963, at 667-71, 

n, 315). 

By a decision of 30 December 1977 the Constitutio 

the binding force in France of EC regulations was the direct consequenc a 

previously taken by France (in Recueil des décisions du Consei
l constitutionnel (1977), at 44 an 

nal Council (Conseil constitutionnel) held that 

e of international commitments 

d 46). 
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Statutes of the ICTY and the ICTR, in particular with a view to specifying the national 

judicial bodies entrusted with the task of ensuring co-operation with the Tribunals. 

Other States, including the Russian Federation, did not need such legislation to put 

the Statutes into practice. 

The situation is different in relation to the national implementation of acts adopted 

by organs of the European Union. The European Community Treaty provides that 

regulations are ‘directly applicable’ in the national legal order of the various 

member States (see, for instance, Article 249 EC). As for directives, the case law of the 

European Court of Justice (ECJ) has clarified that at least three categories of them are 

directly applicable in national legal systems.” In other instances the passing of 

implementing legislation by each member State is needed. 

This feature of EC acts, that is, their being directly applicable in the national legal 

systems of member States, is warranted (1) by the need for the EC immediately to 

produce the same legal effects within the legal systems of all these States; and (2) by 

the existence of a court (the ECJ) entrusted with the task of undertaking judicial 

review of any Community act allegedly contrary to the treaties. 

12:5. STATIST VIEWS VERSUS INTERNATIONAL 

OUTLOOK: EMERGING TRENDS 

The choice of mechanisms for implementing international rules within national legal 

systems is the acid test for establishing to what extent States are open to international 

values. Those States which are sensitive to international demands opt for automatic 

standing incorporation mechanisms for customary law, treaty rules, and decisions of 

international organizations. In addition, they grant those international rules and 

decisions a higher rank than ‘ordinary’ law. 

Very few countries adopt such an overall internationalist outlook. Three in par- 

ticular stand out: Greece, the Netherlands, and Spain. They all adopt the automatic 

standing incorporation system. In addition, in Greece, both customary inter- 

national rules and treaties override national legislation, a clear demonstration of 

Greece’s consistent and courageous internationalist approach. In the Netherlands, 

international treaties override the Constitution. In Spain provision is made not 

only for the primacy of international treaties over national legislation, but also for 

the obligation of national authorities to construe national legislation on human 

>? The first category of EC directives covers cases where, the interpretation of national legislation being 
uncertain, such legislation must be construed in keeping with Community directives. The second category 

embraces directives that specify or clarify an obligation already laid down in the EC treaties, or opts between 

two possible interpretations of a treaty’s provisions. The third category encompasses directives which impose 

on States obligations not necessarily involving the passing of ad hoc implementing legislation. In this case the 

directive may be relied upon before national courts, by individuals against a member State, as far as its general 

legal effects are concerned. See B. Conforti, Diritto internazionale, cit. above, n. 34, at 325-9. 
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fequirements of democratic governance, this internationalist attitude is counter- 

li _ a Ie po reagan i of patBament under the 

= ; jo de Estado) set forth in numerous 
ppinions , pertannens s authorization or approval is required by Article 94 of the 

ponstitution not only for making treaties, including agreements ‘in simplified form’ 

(for instance through exchange of diplomatic notes),” but also for appending or 

| withdrawing reservations,*’ making unilateral declarations (whether creating new 

obligations or simply interpreting existing obligations),“* amending multilateral 

treaties, denouncing treaties or agreements,*° as well as in cases of adhesion or 

accession of States to a multilateral treaty already binding upon Spain;*’ in contrast, 

: ° t . z: , ; : 

rights in the light of international instruments.*? However, to safeguard the 

_ 40 See Article 96(1) of the 1978 Constitution of Spain, cited at n. 28. 

; Article 92 of the Dutch Constitution (enacted in 1953, revised in 1956, and updated in 1983) provides: 

‘Legislative, executive and judicial powers may be conferred on international institutions by or pursuant to a 

treaty, subject, where necessary, to the provisions of Article 91 paragraph 3 [which provides that treaties 

conflicting with the Constitution should be approved by Parliament by a two-thirds majority].’ Article 93 

provides as follows: ‘Provisions of treaties-and of resolutions by international institutions, which may be 

inding on all persons by virtue of their contents, shall become binding after they have been published.’ 

icle 94 stipulates that ‘Statutory regulations in force within the Kingdom shall not be applicable if such 

plication is in conflict with provisions of treaties that are binding on all persons or of resolutions by 

‘international institutions’. 4D el al 

Article 28(2) of the Greek Constitution provides that ‘with a view to meeting important national interests 

promoting co-operation with-other States, it is possible to confer, by treaty or international agreement, 

petences provided for in the Constitution on bodies of international organizations’. 

41 Article 94 provides as follows: b Dipesits 

1. The giving of the consent of the State to obligate itself to something by means of treaties or agreements shall 

require prior authorization of the Cortes Generales in the following cases: 

(a) Treaties of a political nature. ain S 

(b) Treaties or agreements of a military nature. 

(c) Treaties or agreements which affect the territorial integrity of the State or the fundamental rights and duties 

established in Title L. . 

(d) Treaties or agreements which imply important obligations for the public treasury. 

(e) Treaties or agreements which involve modification or repeal of some law or require legislative measures for 

their execution. : é' 

2. The Congress and the Senate shall be immediately informed of the conclusion of the treaties or agreements. 

42 See for instance opinion (dictamen) no. 650/95 of 30 March 1995, in Consejo de Estado, Recopilacién de 

Doctrina Legal 1995 (Madrid: Boletin Oficial del Estado, 1996), at 10-11; Opinion No. 288/95 of 16 March 

1995, ibid., at 1316; Opinion No. 3.777/96 of 14 November 1996, Recopilacion etc. 1996, at I. 

43 See for instance Opinion No. 2.479/94 of 19 January 1999, Recopilacién etc. 1995, ibid., at 12-135 

Opinion No. 209/95 of 23 February 1995, ibid., at 32-4; Opinion No. 2.484/95 of 14 December 1995, ibid., 

at 38-9; Opinion No. 318/97, in Recopilaci6n etc. 1997, at 15-16. 

= here example Opinion No. 3.393198 of 10 September 1998, in Recopilacion etc. 1998, at 18-20. : 

45 See for instance Opinion No. 3.306/97 of 10 July 1997, in Recopilacion etc. / 997, at — Opinion a9 

449/97 of 6 February 1997, ibid., at 7-9; Opinion No. 1.301/97 of 10 April 1997, ibid., at 10-11; Opinion No. 

6.351/97 of 5 February 1998 in Recopilacién etc. 1998, at 27-9. __ Pte 

46 See for pairs Opinion No. 336/97 of 6 February 1997, in Recopilacién etc. 1997, at 35 Opinion No. 

’ ‘lacién etc. 1998, at 11-14. - 
201/98 of 5 February 1998, in Recopilacion et. 170%; lacién etc, 1995, at 35-36; Opinion No. 

47 See for instance Opinion No. 961/95 of 15 June 1995, in Recopi 

1.371/98 of 23 April 1998, in Recopilacién 
etc. 1998, at 5—6; Opinion No. 

6-8; Opinion No. 477/98 of 26 Fe
bruary 1998, ibid., at 14-16. 

3,690/98 of 1 October 1998, ibid., at 
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parliamentary authorization is normally not required for the provisional application 

of treaties.*° 

Conversely, most States still take a rather nationalist approach to the implementa- 

tion of international law. They do not make international values, as sanctioned 

in international. rules, prevail over domestic interests and concerns. By putting 

international rules on the same footing as ordinary national legislation, they retain the 

power to disregard international values at any time by passing municipal legislation 

inconsistent with international law. The most extreme of nationalist attitudes would 

seem to be that of States such as the UK which, out of respect for parliamentary 

prerogatives, require, for treaty rules to be binding at the national level, that the treaty 

be translated into national legislation by act of parliament. 

Other States, such as France and the Russian Federation, have adopted a partially 

internationalist approach, in that they make at least a part of international law prevail 

over national legislation. They tend, however, to take this attitude only with regard to 

treaties (whereas they take a traditional, statist approach with regard to customary 

law). This trend is probably accounted for by a widespread distrust of customary 

rules, a body of law regarded as uncertain in its contents, and at any rate as not so 

reliable as written law. There may be another possible factor: in the case of treaties, 

normally parliament is associated with their birth, at least in that it authorizes their 

ratification or their implementation, and such association gives an imprint of popular 

legitimation to the rules contained in the treaty. 3 
In sum, most States do not accord primacy to international rules in their national 

legal systems. Thus, it may be concluded that most members of the world community 

tend to play down the possible role of international legal standards in their domestic 

legal setting. It does not follow, however, that they normally and systematically 

disregard international norms. The contrary is rather the rule. The failure of States to 

accord to international law pride of place at home only means that they do not intend 

to tie their hands formally, at the constitutional or legislative level. In other words, 

subject to the few exceptions already referred to, States ultimately prefer not to 

enshrine in their constitutions or in their laws a firm and irrevocable commitment to 

unqualified observance of all international rules. ; 

To limit, at least in part, the markedly statist outlook taken by many States, courts 

may play a crucial role by stepping in to ensure compliance with international legal 

standards. Whenever their national legislation does not provide them with the legal 

means for making international values prevail, they have at least two interpretative 

principles available: that concerning the presumption in favour of international 

48 See for instance Opinion No. 3.421/96 of 24 October 1996, in Recopilacién etc. 1996, at 1-4; Opinion 
No. 1.365/96 of 11 April 1996, ibid., at 6-8 (about an exchange of diplomatic notes for the provisional 

application of a treaty with Portugal); Opinion No. 5.572/97 of 20 November 1997, in Recopilacién etc. 1997, 
at 13-15. 

In contrast, in its Opinion No. 4.532/98 of 17 December 1998 the Council of State stated that the making of 
a specific agreement providing for the provisional application of a Convention of 1995 among member States 
of the European Union required parliamentary authorization: see Recopilacién etc. 1998, at 8-11. 
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reaties, and the principle of speciality (see 12.4.2(c)). By judiciously resorting to 
ither of these principles courts may make international law advance in a significant 

way. 

Furthermore, one should consider that in modern international law we are faced 

jith a phenomenon of increasing importance: there are more and more international 

iles that address themselves directly to individuals, either by imposing obligations 
7.6.2(a)) or by granting rights (7.6.2(c)). These rules intend to, and do, reach 

dividuals directly, that is, not through the medium of the municipal law of States. 

hey are thus operative as soon as they emerge, regardless of what is provided for in 

ry particular national legal systems, and even contrary to possible national rules. 

ereas in the old international community international law and national legal 

ystems made up two distinct spheres of law, there has been an increasing tendency, 

‘nce at least the First World War, for many international rules to operate everywhere 

n the world immediately, that is, to penetrate and directly affect individuals living 

inder national systems of law. Clearly, for these rules, the passing, if any, of national 

nplementing legislation only serves to strengthen their effectiveness. If. they are 

satched by national rules, their impact on the conduct of individuals, becomes 

yen stronger. 
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|) INTERNATIONAL WRONGFUL 

| ACTS AND THE LEGAL 
REACTION THERETO 

13.1 GENERAL 

As was pointed out at 1.4, the international community is so primitive that the archaic 

concept of collective responsibility still prevails. Where States breach an international 

rule, the whole collectivity to which the individual State official belongs, who 

materially infringed that rule, bears responsibility. The State official may have to suffer 

punishment or be blamed within the national legal system to which he belongs, if that 

system so provides. On the international plane, it is the whole State that incurs 

responsibility and which has therefore to take all the required remedial measures. 

Within this general framework one may however discern two different stages of 

development of law: the traditional legal regulation of this matter, and the new law 

evolved in recent years. As usual, traditional law has not been obliterated by the new, 

which has largely improved upon and developed some major features of the old 

system. It is therefore worth taking a quick glance at past law before dwelling in some 

depth on the recent trends currently shaping up in the world community. 

At the outset, a definition of State responsibility may prove useful. This notion 

designates the legal consequences of the international wrongful act of a State, namely the 

obligations of the wrongdoer, on the one hand, and the rights and powers of any State 

affected by the wrong, on the other. However, when discussing State responsibility, 

one must also enquire into the preconditions of this bundle of obligations, rights, and 

powers, and ask what is meant by ‘international wrongful act’. We will therefore also 

discuss the subjective and objective elements that are necessary for an international 

wrongful act of a State to come about. 

13.2 TRADITIONAL LAW 

arily consisted of customary rules evolved out 
The old law on State responsibility prim : 

ht before international arbitral 
of the practice of States and of a wealth of cases broug 
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tribunals. Very few treaty rules existed, the most notable being Article 3 of the Fourth 

Hague Convention of 1907, on the Laws and Customs of War on Land, providing that 

‘A belligerent party which violates the provisions of the said Regulations |[i.e. the 

Regulations annexed to the Convention] shall, if the case demands, be liable to pay 

compensation. It shall be responsible for all acts committed by persons forming 

part of its armed forces’. In the period 1924-30, under the auspices of the League of 

Nations, an attempt was made to codify customary law governing various matters. 

A committee of jurists appointed by the League Council concluded that one of the 

seven topics ripe for codification was ‘Responsibility of States for Damages Done in 

their Territory to the Person or Property of Foreigners’. However, a Codification 

Conference held at The Hague in 1930 showed that there was disagreement on 

the matter of responsibility, among other things on the issue of responsibility for the 

treatment of aliens (some States proposing that aliens should be granted the ‘national 

treatment’, that is, equated with the nationals of the host State, others—principally 

Western countries—suggesting that they should instead be treated according to the 

‘minimum standard’ principle, that is, they must be afforded the possibly higher 

protection deriving from the set of international rules making up the so-called 

‘minimum standards of civilization’). 

Customary rules provided that if a State violated an obligation imposed by an 

international rule, it bore international responsibility for such violation. Con- 

sequently, it had to make reparation for the breach; by the same token, the injured 

State was entitled to resort to self-help. Hence it could take forcible action (armed 

reprisals, war) or non-forcible measures (economic sanctions, suspension or termin- 

ation of a treaty, etc.) designed either to impel the delinquent State to remedy the 

wrong, or to ‘penalize’ that State. 

The traditional regulation of this matter exhibited a few major features. 

First of all, rules on State responsibility were rudimentary. In particular, they did not 

specify (i) some general elements of international delinquency (a necessary condition 

for international responsibility) or (ii) the legal consequences of international wrongs. 

In particular, it was not clear whether State responsibility could arise only if State 

officials of the allegedly delinquent State had acted wilfully and maliciously or neg- 

ligently (culpable negligence) or if instead the simple fact that one or more of a State’s 

officials had broken a rule of international law was sufficient, without there being any 

intent or fault. As for the consequences of the wrongful act, it was only clear that there 

was an obligation to make reparation. However it was not specified whether one form 

of reparation was to be preferred to another and, if so, subject to what conditions. It 

was generically provided that reparation could take the form of restitution in kind 

(re-establishment of the situation as it existed before the wrongful act), compensation 

(payment of a sum of money), or satisfaction (apology, expression of regret, salute to 

the flag, etc.). As a rule of thumb it was held that satisfaction should be the con- 

sequence of a breach of international rules protecting the honour or dignity of a 

State. However, all these classes of reparation were resorted to in State practice as 

possible instances of reparation, not as legal categories to which recourse should be 
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rs. The choice of each class 
| yas left to the parties concerned. Furthermore, it was Jefi to the injured State to 
decide whether and at what stage to resort to enforcement measures, 

|} measures to take. 
as well as what 

Moreover, State responsibility amounted to a bilateral relation between the delin- 
| quent State and the injured State. It was for them to agree (or, depending on the case, 
| disagree) on the form of reparation; it was for the injured State alone to choose— 
subject to a few requirements including proportionality—the form of self-help, if it 

| decided to enforce its rights. Only if the parties entered into negotiations and reached 
agreement could they establish a dispute settlement mechanism. 

Another feature of traditional law is that accountability for international wrongs 
hinged on the aforementioned concept of ‘collective responsibility’, that is, the bulk 
of international rules provided that only States as such could be held accountable 

for any action contrary to international rules, performed by a State official. The 

only areas where individuals could be held liable for their actions were: (i) piracy 

(an international crime imputable to individuals acting in their private capacity, and 

widespread until the seventeenth century; see above 18.1; 7.6.1 and 21.1) and, (ii) 

since the nineteenth century, war crimes, namely offences committed in inter-State 

wars, normally by individuals acting as State officials (members of the armed forces of 

one of the belligerents). However, as for this last class of offences, liability applied only 

to soldiers and lower officers; it was not extended, at least in practice, to military 
leaders and commanders. By and large, the whole area of individual criminal liability 

was held to be rather inconsequential. 

Lastly, the customary rules on the legal consequences of wrongful acts were 

normally lumped together, both by States and by a number of Anglo-American publicists, 

with the substantive rules governing State behaviour, chiefly with the customary rules 

concerning the treatment of foreigners. This was clearly because in essence the cus- 

tomary rules on State responsibility crystallized as a result of disputes concerning the 

treatment, chiefly by non-industrialized countries (for instance, Latin American 

countries), of nationals of industrialized States. Hence a tendency evolved to associate 

rules on State responsibility to breaches of those international rules which imposed 

on States the obligation to respect the rights of foreign nationals and their property. 

13.3 THE CURRENT REGULATION OF STATE 

RESPONSIBILITY: AN OVERVIEW 

ea of international law has gradually grown 

d by the works of the UN International 

Law Commission (ILC). The reports prepared by a number of successive outstanding 

Special Rapporteurs (F. V. Garcia Amador, R. Ago, W. Riphagen, G. Arangio-Ruiz, 

J. Crawford), the debates in the Commission, and the reaction of States expressed 

The present regulation of this difficult ar 
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both individually and in discussions in the UN General Assembly (GA), have 

gradually led to the adoption, in 2001, of ‘Draft Articles on Responsibility of States for 

Internationally wrongful Acts’ that to a large extent reflect existing law, while in some 

respects progressively developing that law. At the request of the ILC the UN GA, in its 

resolution 56/83 adopted in 2001, ‘took note’ of the Draft Articles and ‘commended’ 

them to the attention of governments ‘without prejudice to the question of their 

future adoption or other appropriate action’. 

The salient traits of the new law may be summarized as follows. 

First, the law of State responsibility has been unfastened from the set of substantive 

rules on the treatment of foreigners, with which it had been previously bound up. 

Chiefly R. Ago must be credited for this major clarification of the matter. It is now 

generally acknowledged that a distinction can be made between ‘primary rules of 

international law, that is, those customary or treaty rules laying down substantive 

obligations for States (on State immunities, treatment of foreigners, diplomatic and 

consular immunities, respect for territorial sovereignty, etc.), and ‘secondary rules’, 

that is, rules establishing (i) on what conditions a breach of a ‘primary rule’ may be 

held to have oceurred and (ii) the legal consequences of this breach. The latter body 

of international rules encompasses a separate and relatively autonomous body of 

international law, the law of State responsibility. 

Second, current rules on State responsibility have clarified and given precision to a 

number of préviously. controversial rules: for instance, the question of whether fault 

is necessary, the nature of the damage required for a State to be considered ‘injured’ 

by the wrongful act of another State, the circumstances precluding wrongfuiness, etc. 

Third, agreement has: now crystallized on the need to distinguish between two 

forms or categories of State accountability: responsibility for ‘ordinary’ breaches of 

international law, and a class of ‘aggravated responsibility for violations of some 

fundamental general rules that enshrine essential values (such as peace, human rights, 

self-determination of peoples). We shall come back to this issue below: see 13.5. 

Fourth, as pointed out above, previously in cases of international wrongdoing 

the injured State could decide whether immediately to take forcible action, so as to 

‘punish’ the delinquent State or instead to first request reparation. Furthermore, if 

no reparation was made, that State could again decide on its own whether to try to 

settle the dispute peacefully by resorting to the various procedures and mechanisms 

available, including arbitration, or rather enforce its right to reparation by using 

military or economic force. In contrast, this is no longer permitted now. A general 

obligation evolved following the expansion of the scope of Article 33 of the UN 

Charter. The requirement to endeavour to settle disputes by peaceful means before 

resorting to possible countermeasures (see 3.5 and 13.4.2(iii) ) currently obliges 

States to take a set of successive steps. They must first request reparation; then, if 

no reparation is made or reparation is considered unsatisfactory, they must endeavour 

to settle the dispute peacefully, by having recourse to negotiations, conciliation, 

arbitration, or other means of settling disputes (on this obligation, denied in Air 

Service Agreement (at §81), see infra, 13.4.2(iii) ). Only if such recourse proves to be of 



no avail, can the injured State (as well as, 
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in the case of ‘aggravated responsibility’, the 
other States entitled to claim compliance with the obligation bicgeltld take aa 
countermeasures (the only exception being individual or collective self-defence under 
Article 51 of the UN Charter; see 18.2 and 4). 

Fifth, individual criminal liability, as opposed to State responsibility, has enor- 
mously expanded. Individuals, be they State officials or private persons, are now 
accountable for serious breaches of international law (war crimes, crimes against 
humanity, genocide, terrorism, etc.; see 21.2) both in time of peace (except of course 
for war crimes) and in time of war. In addition, not only simple soldiers and junior 
officers, as in the past, but also military leaders as well as senior politicians, members 
of cabinet, industralists, etc. may be held accountable for any international crime. 
National and international prosecution and punishment of these crimes ensure that 
the international rules of human rights law and international humanitarian law are 
respected and enforced. This body of international criminal law has developed as a 
separate branch from the international law on State responsibility, although overlaps 
may come about (particularly in the case of genocide and aggression) between 
individual criminal liability and State responsibility. 

Finally, current needs have resulted in the possibility for States to be held accountable 
for lawful actions. This is provided for in rules that of course no longer pertain to State 
responsibility proper. 

Thus, for instance, under Article 110 of the 1982 Law of the Sea Convention the warship of a 

State may stop and search a foreign merchant vessel on the high seas if ‘there is reasonable 

doubt for suspecting’ that the ship is engaged in piracy, or the slave trade, or in unauthorized 

broadcasting, or is without nationality, or if the ship, though flying a foreign flag or refusing to 

show its flag, is in reality of the same nationality as the warship. However, if it turns out that the 

suspicions are unfounded, the State to which the warship belongs must pay compensation “for 

any loss or damage that may have been sustained’ by the merchant vessel. Similarly, under some 

treaties on the use of outer space (for example, the 1972 Convention on International Liability 

_ for Damage Caused by Space Objects) or on the exploitation of nuclear energy (for example, 

the 1960 Convention on Third Party Liability in the Field of Nuclear Energy, or the 1962 

Convention on Liability of Operators of Nuclear Ships) States are liable to pay compensation, 

either under international law or within a municipal law system (in the form of civil liability) 

to States or persons injured by their lawful but ultra-hazardous activities. 

a _ 

13.4 ‘ORDINARY STATE RESPONSIBILITY 

13.4.1 PRECONDITIONS OF STATE RESPONSIBILITY 

As pointed out above, the basic precondition of State respo
nsibility is the commission 

of a wrongful act by a State. For a wrongful act to occur, some subjective and objective 

elements are necessary. The subjective elements are: (i) the imputability to a State of 
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conduct (action or omission) of an individual contrary to an international obligation; 

(ii) in some limited instances, the fault (culpa) of the State official performing the 

wrongful act. The objective elements are: (i) the inconsistency of particular conduct 

with an international obligation; (ii) a material or moral damage to another inter- 

national subject; (iii) the absence of any of the various circumstances precluding 

wrongfulness. 

We shall discuss only the most important aspects of these elements. 

(a) Subjective elements of international delinquency 

(1) Imputability of an international wrong to a State. States act on the international 

level through individuals. Hence, for a State to be responsible it is necessary first of all 

to establish whether the conduct of an individual may be attributed to it. 

For the purpose of imputation of a wrongful act to a State, normally one must first 

establish whether the individual who materially committed the breach has the status 

of State official under the national legal system of a particular State, whether or not he 

is an official of the central government (including legislative and judicial authorities) 

or of a territorial unit, for example, the member State. of a federal State such as the 

USA. As the ICJ held in Immunity from Legal Process of.a Special Rapporteur of the 

Commission on Human Rights, ‘according to a well-established rule of international 

law [of a customary character] the conduct of any organ of a State must be regarded 

as an act of that State’ (at $62). Hence, if the individual has that status, the attribution 

of his acts and transactions to the State can be justifiably effected. Plainly, the State 

official must act in his official capacity, and not qua private individual. 

For cases where the USA and other federal States were held responsible for acts of member 

States, see Davy (at 468), brought before a UK—Venezuela Mixed Claims Commission, Pellat 

(where a France—Mexico Claims Commission held in 1929 that ‘a federal State is considered 

responsible for acts of member States causing damage to citizens of other States, even when the 

Constitution denies to the central government the right to supervise the action of the member 

States or the right to demand that they conform their conduct to the prescriptions of inter- 

national law’; at 536), and Galvan (at 274: the USA was held. responsible for the action of the 

authorities of the state of Texas against a Mexican national). 

A wrongful act is imputed to the State even if the State official performed that act 

outside (or contrary to) his instructions or even outside his remit, as long as he acted 

by using the means and powers pertaining to his public function. Plainly, foreign 

nationals and foreign States are not expected or required to be cognizant in each case 

of the allotment of powers to the various State officials. Hence, the rule whereby the 

State incurs responsibility even when its organ acted outside his competence (this rule 

is restated in Article 7 of ILC Draft). 

In Caire an officer and two soldiers of the forces in control of Mexico had asked Mr Caire, 
a French national, to give them $US5,000 in gold, under threat of death; as he refused to 
comply, stating that he did not possess so much money, they detained him for some time and 
then had him shot. Verzjil, the President of the France—Mexico Claims Commission, held 
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mec responsible for the act. He stated that States bear international responsibility for all acts 

committed by their officials or organs which are contrary to international law, regardl 

whether the official or organ has acted within the limits of its competency ¥f ee 

TEER i afleendealcaemestptiapeoon puma = ER rate homes go side t eir competence, it is necessary that 

; Y, petent officials or organs, or that, in acting, 

they should have used powers or measures proper to their official character’ (at 530). 

In Youmans some American nationals, following a labour dispute, were threatened by a mob 

of Mexican nationals. At the request of the mayor of the town, Mexican troops were sent to 

quell the riot and put an end to the attack on the Americans. However the troops, on arriving 

at the scene of the riot, instead of dispersing the mob opened fire on the house where the 

Americans had withdrawn. As a result, two Americans were killed by the troops and members 

of the mob. No one appeared to have been punished for the crime, although some prosecutions 

‘were begun and some mobsters were sentenced in absentia, but then the sentences were 

‘modified. In 1926 the Mexico-US General Claims Commission found Mexico responsible, 

a the following: ‘{W]e do not consider that the participation of the soldiers in the murder 

{of one: of the Americans] can be regarded as acts of soldiers committed in their private 

-apacity when it is clear that at the time of the commission of these acts the men were on 

duty under the immediate supervision and in the presence of a commanding officer. Soldiers 

inflicting personal injuries or committing wanton destruction or looting always act in dis- 

obedience of some rules laid down by superior authority. There could be no liability whatever 

_- for such misdeeds if the view were taken that any acts committed by soldiers in contravention 

-- of instructions must always be considered as personal acts’ (at 116). 

In Maillén, a Mexican consul had been violently attacked and beaten twice by an American 

* police officer, who had evidently a profound aversion for the consul. As for the first attack, 

with respéct to which Mexico did not allege the “direct responsibility’ of the USA, but a denial 

of justice, the Mexican-US General Claim Commission found that the evidence indicated 

<; malevolent and unlawful act of a private individual who ha
ppened to be an official’. On the 

second attack, the American policeman, ‘showing his badge to assert his official capacity’, 

~ struck Mallén among other things with his revolver, and then took him 
at gun point to the El 

Paso county jail. The policeman was brought to trial and contended in court that he 

had arrested Mallén because of his illegally carrying a gun, a contention that according to the 

Mexico-US General Claims Commission had no merit. The police officer was sentenced by a 

US court in Texas to pay a small fine, which he never paid. The Commission held that there was 

no doubt as to ‘the liability on the part of American authorities for this second assault on 

Mallén by an American official’ and stressed that he ‘could not have taken Mallén to jail if he 

had not been acting as a police officer’ (at 174-5, 177). 

International rules also cover the case where individuals who do not fulfil State 

functions in fact play an important role in the exercise of governmental authority 

in that they may actually wield authority 
and control over senior State officials. It 1s 

only logical that acts pe
rformed by those perso

ns should be attributed 
to the State as a 

whole; hence, if these acts are contrary to international law, the State shall bear 

international responsibility. 

Another category of individuals whose act 

of de facto State organs. These are individuals who, a 
ivity may be attribut

ed to 2 State is that 

[though they do not have the 
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formal status and rank of a State officials, in fact act on behalf of a State. They can 

be so regarded when they (i) are under instructions from a State, or (ii) are under 

the overall control of a State, or (iii) in fact behave as State officials. 

As instances of the State officials under discussion mention could be made of the 

Secretary-General of a political party in a one-party State. 

In addition, a recent case may be recalled (although what was at stake there was the possible 

criminal liability of a State agent). On 20 October 2000 the Paris Court of Appeals ruled that it 

was permissible to prosecute in France the Libyan leader Muammar Qaddafi for complicity in 

murder of French nationals in relation to a terrorist act, that is the bombing of a French airliner 

over Niger in 1989.! When it was objected that under the Libyan Constitution Qaddafi was not 

Head of State or Government, the French Foreign Ministry issued a press release stating among 

other things that ‘the whole of the international community considers Qaddafi as the head of 

the Libyan State’ and drawing attention to the fact that ‘when international summits are 

convened it is Qaddafi who represents Libya. We consider, as a matter of fact, that when there 

are international gatherings and the international community must invite the Head of State of 

Libya ... it is Colonel Qaddafi who is invited; mpeey has ever thought that there ist: be 

anybody other than he to be regarded as Head of State’.’ 

The rule is to some extent codified in Article 8 of the ILC Draft, which concerns the _ 

conduct of private persons or entities. Under this Article, “The conduct of a person or _ 

group of persons shall be considered an act of a State under international law if the _ 

person or group of persons is in fact acting on the instructions of, or under the q 

direction or control of, that State in carrying out the conduct.’ ia 

The judgment of the ICJ in Nicaragua (merits) and that of the Appeals Chamber of the ICTY in aa 

Tadic (merits) should be recalled. In Nicaragua (merits), the Court had to establish whether in. 

the civil war in Nicaragua of contras (rebels) against the central authorities, the breaches of 

international humanitarian law perpetrated by some individuals were to be attributed to the 

USA. The Court distinguished three classes of individuals. First, there were the members of the 

US Government administration (such as members of the CIA) and members of the US armed 

forces. Their acts were no doubt attributable to the USA. Second, there were some Latin 

American operatives (so-called UCLA, or Unilaterally Controlled Latino Assets). The Court |. 

held that their acts were to be attributed to the USA either because, in addition to being paid by 

that Government, they had been given specific instructions by US agents or officials and had 

acted under their supervision, or because ‘agents of the US’ had ‘participated in the planning, 

direction, support and execution’ of such specific operations by the UCLA as attacks on oil and 

storage facilities, or the blowing up of underwater oil pipelines in Nicaraguan ports. Third, 

| Although the issue of whether Qaddafi was de facto or de jure Head of State had been discussed in the 
pleadings before the court, in its decision the Court of Appeals did not go into it. It took it for granted that he 
was the Head of State of Libya. 

2 See Press release of the French Ministry of Foreign Affairs, 20 October 2000 (www.doc.diplomatie.fr). 

See also International Herald Tribune, 21 October 2000, at 2. 

On 13 March 2001 the Court of Cassation overturned the ruling by the Court of Appeals, without however 
contesting that Qaddafi was in effect the Head of State of Libya. See on this decision S. Zappala, ‘Do Heads of 
State in office enjoy immunity from jurisdiction for international crimes? The Qadhafi case before the French 
Cour de Cassation’, in EJIL, 12 (2001), 595-612. 
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there was the category of contras. The Court stated that for their violations of international 

pumanitarian law to be legally attributed to the USA it was necessary to show that they had 

= under the effective control’ of this State, namely that this State had issued specific 

instructions to the contras concerning the perpetration of the unlawful acts at issue ($§75-86, 

93-115). The Court essentially propounded two alternative tests for the attribution of wrongful 

acts: first, Wwaetnes or not individuals were State officials; second, if they were not, whether they 

were under the effective control’ of a State, namely whether (i) they were paid or financed by a 

State, (ii) their action had been co-ordinated and supervised by that State, and (iii) the State 

had issued specific instructions concerning each of their unlawful actions. 

The ILC substantially upheld the Nicaragua (merits) tests. In the aforementioned Article 8 

the ILC envisaged the following forms of authority by a State over individuals, for such indi- 

viduals to be regarded as de facto State organs acting on behalf of the State: (i) acting under 

instructions from a State or (ii) acting under the direction or control of a State, ‘in carrying out 

the conduct’ (emphasis added). 

In Tadié (merits) the ICTY Appeals Chamber had to tackle the question of de facto State 

organs from a different viewpoint: it had to establish whether some individuals (Bosnian Serbs) 

fighting what prima facie appeared to be civil war (between Bosnian Serbs and the central 

authorities in Bosnia and Herzegovina) had in fact acted on behalf of a foreign country (the 

Federal Republic of Yugoslavia (Serbia and Montenegro) ), thus turning the civil conflict into 

an international armed conflict. Departing from Nicaragua (merits), the ICTY held that inter- 

national law provides for three alternative tests, to establish whether an individual acts as de 

facto State organ. First, whether single individuals or militarily unorganized groups act under 

specific instructions or subsequent public approval of a State. Second, in the case of armed 

groups or militarily organized groups; whether they are under the overall control of a State 

(without necessarily this State issuing instructions concerning each specific action). Third, 

whether individuals actually behave as State officials within the structure of a State (§$98—145). 

Judge Shahabuddeen, in his Separate Opinion (§§17-18), took a critical view of the majority’s 

decision, stressing that the context of t
he two decisions (by the ICJ and the ICT

Y) was different, 

the former dealing with State responsibility, the latter with individual criminal liability. 

J. Crawford adhered to this view in his Commentary to the ILC Draft Articles on State 

Responsibility (see $5 of his Comment on Article 8). It can be noted, with respect, that however 

the basic question at issue was the same in both cases: to establish the conditions on which 

under international law a private person may 
be held to be acting as a de facto State official (see 

the decision in Tadic (Appeal), at $104). The real problem, it is submitted, is whether or not the 

appraisal of customary international law made by the ICTY is more persuasive than that by 

the IC). 

Interestingly, the Tadi¢ approach, already delineated in Stephens (at 266-7), Yeager (§$23, 

37, 39, 45) and Loizidou (Preliminary Objections, §§62-4, and Loizidou (merits), §56), was 

subsequently taken up, with regard to humanitarian law, by the German Supreme Court 

. (Bundesgerichtshof) in its 2001 judgment in Sokolovié (at 11; see also the decision in Joni 

ee . 

Ry AY Meme te 

ment against Wiranto and ot 
Marques and others, by the Ea

st Timor Special Panel for Serious Crimes, §685, and the Indict- 

hers issued by the Deputy 
Prosecutor for the same Special Panel, 

§§33 and 37) and, in the sp
ecific area of State responsibility, by the Europe

an Court of Human 

Rights in Ilascu and others 
(§§325-31 and 379-94), and the UN W

orking Group on Arbitrary 

Detention in Al-Khiam prison (E/CN.4/2000/4, $91 1-18). See also the UN 
Secretary-General’s 

Report on The Situation of Human Rights in East Timor (A/54/660, 10 December 1999, 

§§59-65). 
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In practice the standard of evaluation set forth by the ICJ (and accepted by the ILC) 

makes it very difficult to prove that a State is responsible for acts performed by 

individuals not having the status of State officials. Indeed, it becomes necessary to 

prove that every single action contrary to international law has been the subject of 

specific instructions by the State. Instead, under the test propounded by the ICTY (and 

which this Tribunal held to be more in keeping with international customary law than 

the one suggested by the ICJ), whenever an individual is a member of a military unit 

or of a militarily organized group, it is sufficient to prove that a State exercises overall 

control over that unit or group, for such a State to incur international responsibility 

for unlawful acts performed by members of that unit or group. Thus, the test involves 

a significant broadening of State responsibility. 

In the case of unlawful acts committed by individuals not acting as de facto State 

officials, for instance against foreigners or foreign authorities, the State on whose 

territory the acts were committed incurs international responsibility only if it did not 

act with due diligence: if it omitted to take the necessary measures to prevent attacks 

on foreigners or foreign assets, or, after perpetration of the unlawful acts, failed to 

search for and duly punish the authors of those acts, as well as pay compensation to 

the victims. In other words, in the case of violence and other unlawful acts against 

foreigners, the State is not responsible for the acts of the individuals; it is accountable 

only if. its own ‘conduct by omission’ may be proved, that is it failed to act in 

conformity with international legal standards. ; 

The US Diplomatic and Consular Staff in Tehran case, decided in 1980 by the IC], is illuminat- 

ing. The Court divided the Iranian militants’ attack on the US embassy and consular premises 

in Tehran into two phases. In the first stage the attack was carried out by militants who had no 

‘form of official status as recognized “agents” or organs of the Iranian State’ ($58). Therefore, 

according to the Court, the militants’ conduct in mounting the attack, storming the embassy, 

and seizing the inmates as hostages could not be ‘imputable to the State on that basis’. Never- 

theless, Iran was held responsible in that it failed to protect the US premises as required by 

international law ($$59-68). The second phase started after completion of the occupation of 

the US embassy. At this stage the Iranian Government was legally bound to bring to an end the 

unlawful occupation and pay reparation. Instead, it approved and endorsed the occupation and 

even issued, on 17 November 1979, a decree stating that the US personnel “did not enjoy 

international diplomatic respect’. As a result, in the view of the Court, the ‘occupants’ ‘had 

now become agents of the Iranian State for whose acts the State itself was internationally 

responsible’ ($74). 

The Special Rapporteur J. Crawford pointed out in his First Report on State Responsibility 

(1998) that that acknowledgement and approval by a State of conduct ‘as its own’ may have 

retroactive effect (A/CN.4/490/Add.5, §$§283-4). Article 11 of the Draft Articles upholds his 

suggestion. 

(2) The question of whether the fault of State officials is required for State responsi- 

bility to arise. By ‘fault’ is meant a psychological attitude of the wrongdoer consisting 
of either ‘intention’ (the intent to bring about the event resulting from the conduct; 
for instance, the intent to expel all the nationals of a foreign country in breach of an 
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international treaty), or ‘recklessness’ (awareness of the risk ot the prohibited 

pomsequences occurring; for instance, a State puts in place provisional military 

installations on the high seas, knowing that it may thus jeopardize the freedom of 

other States to fish in that area or that those installations may imperil important 

natural resources). 

Normally, international courts do not inquire whether or not State officials who 

have allegedly performed an international wrong acted intentionally. In other words 

they do not look into the subjective attitude of the wrongdoer. They only consider 

the question of fault if the State called to account objects that it did not act willingly 

and invokes, for instance, force majeure. 

The ILC Draft has endorsed this approach in that it does not envisage intention or 

fault as a distinct subjective element of State responsibility, but only takes fault into 

account when dealing with circumstances precluding wrongfulness (when lack of 

fault may exclude, in some instances, the arising of State responsibility; see infra, 

13.4.1(b)(3) ), or for establishing the amount of compensation due (see Article 39 of 

the ILC Draft). 
mt 

However, at least in two cases, fault—in the form of knowledge—amounts to an indispensable 

subjective element of State responsibility: (i) when a State ‘directs and controls another State in 

the commission of an internationally wrongful act by the latter’. In this case it is internationally 

responsible for that act if, among other things, ‘that State does so with knowledge of the 

circumstances of the internationally wrongful act’ (Article 17); and (ii) when.a State coerces 

another State to commit an act; in this case the State is internationally responsible for that act if 

‘(a) the act would, but for the coercion, 
be an internationally wrongful act of the coerc

ed State; 

and (b) the coercing State does so with knowledge of the circumstances of the act’ (Article 18). 

(b) Objective elements 

(1) Inconsistency of State conduct with an international obligation. For the conduct 

of a State to be inconsistent with an in
ternational obligation, it must be contrary to an 

obligation stemming for that State from an applicable rule or principle of inter- 

national law, whatever the nature of the obligation breached (that is,- whether it is 

imposed by a customary rule, a treaty provision, a binding decision of an inter- 

national organization, etc.). Plainly, for State responsibili
ty to arise, it is necessary that 

the obligation was in force when it was breached (principle of tempus commisst 

delicti). The wrongful conduct ma
y consist either of an action or of the failure to take 

a prescribed action. Furthermore, wrongful acts may be instantaneous in nature, OF 

continuing wrongs. 

(2) The question of damage. As sta
ted above, a State that has a right corresponding 

to the obligation breached is legally entitled to call to account the wrongdoer and in 

particular to bring an action against it (if the necessary procedural conditions a
re 

fulfilled). Some courts and many commentato
rs have asserted that, in addition to this 

legal entitlement, a distinct specific element 
is also required, namely ma

terial or moral 

damage. Material damage is any prejudice caused to the economic or patrimonial 
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snterests of a State or its nationals; moral damage is any breach of a State's honour or 

dignity (for example, burning the flag of a State, or violating through a military 

aircraft the airspace of a foreign country without causing any material damage; or, as 

in a recent case involving members of the Israeli intelligence, violating the sovereignty 

of another State through the planting of listening devices in a private apartment 

abroad (see infra, 13.4.2(ii), or through State agents trying to carry out official func- 

tions in a foreign territory without prior permission (see 13.4.2(ii) ). According to 

one school of thought, an international wrongful act may only be committed when, in 

addition to the violation of an obligation and a corresponding right (legal myury), a 

State also causes material or moral damage, which it is then obliged to make good. In 

contrast, Ago, in the footsteps of Anzilotti,’ suggested in the ILC a view that was 

accepted by the Commission,‘ namely that a legal injury is necessarily inherent in any 

breach of an international right of a State. If—so the argument goes—what matters is 

that damage or prejudice be caused to a legal right of another State, there is no point 

in insisting that damage, or prejudice, should be regarded as a distinct objective 

element of wrongfulness. And indeed it has not been considered so in ILC Draft 

Articles. However, under this doctrine the material or moral damage may be taken 

into account when appraising the modalities and the quantum of the ensuing 

reparation. 

This view is in some respects sound. However, one may raise two objections. First, it 

is no coincidence that most illustrations of responsibility arising out of a mere breach 

of an international obligation without involving any material or moral damage, 

advanced in the ILC Reports, belong to an area where State responsibility takes on 

different connotations, namely, the legal regime of what is here called ‘aggravated 

responsibility’ (the ILC referred to breaches by a State of the human rights of its 

own nationals, as well as violations by a contracting State of ILO conventions (YILC 

(1973-II), at $12) which, as is well known, are conventions laying down obligations 

erga omnes the violation of which does not bring about material or moral damage to 

other contracting parties). This bears out the notion that whereas damage—at least 

under customary international law—is a necessary objective element of the wrongful 

act in the case of “ordinary responsibility’, as we shall see it is not indispensable in the 

case of ‘aggravated responsibility’. 

The second objection is grounded on analysis of State practice. In the case of 

‘ordinary’ responsibility, based on a one-to-one legal relation (between the respon- 

sible State and the victim State) normally the injured State is entitled to request 

reparation only because (a) one of its rights has been breached and (b) this breach has 

caused a material or moral damage. It is easy to explain why in international case law 

damage has not been explicitly required as one of the basic elements of international 

responsibility (except in those cases where courts have insisted that only direct 

> D. Anzilotti, Teoria generale della responsabilita dello Stato nel diritto internazionale (Florence: Lumache, 
1902), reprinted in Scritti di diritto internazionale pubblico (Padua: Cedam, 1956), ii, at 89, and Corso, at 425. 

* See R. Ago’s Third Report on State Responsibility, YILC (1971-II), First Part, paras 73-4. 
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|_Seregetteereciamtpapagee carpe e brought cases to international courts 
courts have not felt the need to satisfy themselves that the State other than the ik 
allegedly breaching international obligation was a damaged party. This was simply 
taken for granted. Indeed, international substantive rules aim at protecting specific 
interests of States in their bilateral relations with any other member of the inter- 
national community. In practice States undertake legal démarches with a view to 
invoking State responsibility vis-a-vis another State only when the action of that State 
directly affects them in their economic, commercial, diplomatic, or political sphere. 
State practice shows that, most of the time, if a State is not injured at the material 
or moral level by the action of another State, it does not invoke international rules 

on State responsibility against that State (unless the legal regime of ‘aggravated 

responsibility’ may be triggered, on the conditions we will set out below, at 13.5—-6, and 

the State decides to exercise its right to invoke the international responsibility of 

the offending State). 

What has just been pointed out applies to the legal regime of State responsibility envisaged in 

customary international law. Nothing of course precludes States from setting up by treaty a legal 

regime whereby a State incurs responsibility for the breach of an obligation towards another 

contracting party even if it has caused no material or moral damage, but only a legal injury 

(this legal injury resides in the violation of the right accruing to the other contracting State, in 

correspondence to the obligation breached). It would seem that some Agreements concluded 

within the WTO envisage such a legal regime (see infra, 14.8.1). In the WTO, a contracting 

party can invoke the responsibility of another party on account of the mere contravention of an 

obligation laid down in the Agreement, even in the absence of a material or moral damage. 

In sum, contrary to what the ILC suggested in its Draft Articles, it is warranted to 

hold that the legal regime of ‘ordinary’ State responsibility (but only this legal regime) 

requires the objective element of a material or moral damage. 

(3) Circumstances precluding wrongfulness. Another objective element to be taken 

into account when establishing State responsibility is whether there are circumstances 

excluding wrongfulness. State practice and case law, as codified in the ILC Draft, 

provide for six principal such circumstances: (i) consent of the State injured; (ii) self- 

defence; (iii) countermeasures in respect of an international wrong; (iv) force majeure, 

(v) distress; (vi) state of necessity. 

Consent to carry out activities that would otherwise be prohibited by international 

law renders those activities lawful (think of consent to station foreign troops on 

national territory; to allow foreign military aircraft to cross the airspace; to authorize 

a foreign State to fish, or drill for oil, in territorial waters, or to perform such enforce- 

ment tasks as the arrest of suspects, as in the Savarkar case (at 252-5), etc.). However, 

5 See Yuille, Shotridge and Co. (UK and Portugal, judgment of 21 October 1861, in La — 2 

Politis, ii, at 109); Alabama (USA and UK, judgment of 14 September 1872, ibid., at 880-8, re aes J, 

Wimbledon case (Series A, no. 1, at 32); Responsabilité de l’Allemagne (RIAA, ui, at 1068—77). See also Eagle Star 

(RIAA, v, at 141-2). 
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consent must be valid. It is not valid, among other things, if it is directed to permitting 

activities contrary to jus cogens (such as consent for foreign armed forces to enter the 

territory to massacre civilians or a specific ethnic group). 

Self-defence (see 18.24) and countermeasures (see 15.3.1) are discussed elsewhere. 

Some clarification is needed here with regard to the last three circumstances 

precluding wrongfulness. 

Force majeure is defined as follows in Article 23(1) of ILC Draft: ‘the occurrence of 

an irresistible force or of an unforeseen event, beyond the control of the State, making 

it materially impossible in the circumstances to perform the obligation’. Paragraph 2 

adds that force majeure does not apply if ‘(a) the situation of force majeure is due, 

either alone or in combination with other factors, to the conduct of the State invoking 

it; or (b) the State has assumed the risk of that situation occurring’. 

Gill is often mentioned as an illustration of force majeure but does not seem to be germane to 

this matter.° In the Serbian Loans case the PCIJ did not admit the Serbian claim that the First 

World War had made it impossible for Serbia to repay loans (at 39-40). 

In the Rainbow Warrior case (second phase) France claimed that urgent medical reasons had 

imposed repatriation to France, without the consent of New Zealand, of a French agent, Major 

Mafart, from a French military facility on the island of Hao. For France those medical reasons 

amounted to force majeure. The Arbitral Tribunal rejected the French claim. Quoting the works 

of the ILC, it held that force majeure ‘is generally invoked to justify involuntary, or at least 

unintentional conduct’ and relates to ‘an irresistible force or an unforeseen event’ against 

which the State has no remedy and which makes it ‘materially impossible’ for the State to act 

in conformity with its obligation. The Tribunal went on to note that the test for applying 

the doctrine of force majeure was one of ‘absolute and material impossibility’, whereas a 

‘circumstance rendering performance [of the obligation] more difficult or burdensome’ did 

not constitute such a circumstance precluding wrongfulness ($$76—7). 

Distress has been defined in Article 24(1) of ILC Draft as a situation where ‘the 

author of the [otherwise wrongful] act . . . had no other reasonable way, in a situation 

of distress, of saving the author’s life or the lives of other persons entrusted to the 

author’s care’. Paragraph 2 goes on to provide that distress does not apply if “(a) the 

situation of distress is due, either alone or in combination with other factors, to 

the conduct of the State invoking it; or (b) the act in question is likely to create a 

comparable or greater peril’. 

6 Gill, a British national working at a power plant in Mexico, was forced to flee in night.attire with his 

family when revolutionary forces attacked the power plant. During the attack a considerable amount of 

personal property was taken or destroyed by the revolutionary forces. The UK-Mexico Claims Commission 

held that Mexico was responsible for its failure to suppress or punish the attack. However, the Com- 

mission stated that ‘there may be a number of cases, in which absence of action is not due to negligence or 

omission but to the impossibility of taking immediate and decisive measures, in which every Government 

may temporarily find themselves, when confronted with a situation of a very sudden nature . . . authorities 

cannot be blamed for omission or negligence, when the action taken by them has not resulted in the entire 

suppression of the insurrections, risings, riots or acts of brigandage, or has not led to the punishment of all 

the individuals responsible. In those cases no responsibility will be admitted’ (at 159). 
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According to the ILC,’ illustrations of distress are the unauthorized entry of an aircraft 

into foreign territory to save the life of passengers, or the entry of a military ship into a foreign 

port without authorization due to a storm (this happened in the case of The Creole: at 704-5). 

In 1946, following a diplomatic incident caused by some unauthorized flights of US military 

aircraft over Yugoslavia, the two countries agreed that only in cases of emergency rendered 

necessary by the need to save the life of the crew, could such flights be admissible in absence 

of consent.* 

Distress, unlike force majeure, requires that the State official be aware of behaving 

contrary to international law. This official, in theory, could choose to face the serious 

danger to life and comply with international rules, rather than try to save his life or 

those of others by behaving contrary to international law. In fact, this choice is only 

apparent. 

It is worth stressing that the ILC has rightly insisted that distress may operate as a 

circumstance excluding wrongfulness only when the life of one or more persons, not 

their physical integrity, is at stake. Nevertheless, in at least one case international 

jurisprudence has taken a different view, admitting that a serious threat to physical 

integrity may amount to distress as a ground for removing the illegality of State 

conduct. 

This is the Rainbow Warrior case (second phase). The Arbitral Tribunal established by France 

and New Zealand held that France’s violation of the obligation to obtain the prior consent of 

New Zealand to the removal to mainland France of Major Mafart was justified by distress, 

namely ‘the existence of very exceptional circumstances of extreme urgency’ involving medical 

considerations. (§$78-9) However, the Tribunal found that France incurred responsibility in 

not returning Major Mafart to the island of Hao once the medical reasons had terminated. 

(§$$83-8). 

Necessity as a ground for excluding wrongfulness involves, like distress, a situation 

of danger. What is now in danger, however, is not the life of a State official and the 

persons who may have been entru
sted to him, but the whole State or its population (or 

part of the population). Article 25(1) of the ILC Draft defines necessity as the condi- 

tion where an otherwise unlawful act is performed and such act ‘(a) is the only means 

for the State to safeguard an essential interest against a grave and imminent peril; and 

(b) does not seriously impair an
 essential interest of the State or States towa

rds which 

the obligation exists, or of the international 
community as a whole’. Paragraph 2 adds 

that ‘In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: (a) the international obligation in question excludes the possibility of 

invoking necessity; or (b) 
the State has contributed 

to the situation of necessity’ 
Thus, 

necessity may not be relied upon when 
the very legal obligation that a State violates 

rules out, either expressly or implicitly, the possibility of invoking this ground for 

excluding wrongfulness: an illustration is the rules of international 
humanitarian law 

7 See YILC (1979-II), First Part, at 60, para. 131. 

8 See YILC (1979-Il), First Part, at 60, para. 130. 

ILC Draft (online: www.un.org/la
w/ ilc). 

See also the more recent commentary to Article 24 of the 
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that, as rightly pointed out by the ILC, apply precisely in exceptional circumstances of 

danger for the State and its essential interests. 

The Neptune case, decided in 1797 by a United States-Britain Mixed Commission, ought to be 

mentioned. In 1795, during the Anglo-French war, an American-owned vessel, ‘laden with rice 

and other foodstuffs’ on a voyage from the USA to France, was captured by a British ship 

of war, and the cargo was taken over for the British Government, the owners being allowed the 

invoice price plus a mercantile profit of 10 per cent. The owner claimed before the United 

States—Britain Mixed Commission the difference between what had thus been paid to them 

and the price the goods would have fetched at Bordeaux, if they had not been seized. Britain 

claimed among other things that the seizure was justified by necessity, for Britain ‘was 

threatened with a scarcity of those articles directed to be seized’. Judge Pinkney, writing as a 

member of the majority that issued the award, relied for the issue of necessity upon such 

authorities as the Dutch Hugo Grotius (1583-1645), the British Thomas Rutherforth (writing 

in 1754-6), and the Swiss Jean Jacques Burlamaqui (1694-1748). He admitted that in case 

of ‘scarcity which produces severe national distress or national despondency unless extra- 

ordinary measures [are] taken for preventing it’ a State could be ‘authorized to have recourse 

to the forcible seizure of provisions belonging to neutrals’ ‘for averting the calamity’ it feared. 

However, in the case at issue the judge dismissed the British argument, essentially on two 

grounds: (i) the ‘evil’ was only ‘seen in perspective’, namely was ‘imaginary’, not ‘real and 

pressing’, and in addition (ii) no attempt had been made to find other means of supply “which 

were consistent with the rights of others and which were not incompatible with the exigency’. 

The judge also tackled the issue of compensation. He held that, assuming a necessity existed 

in Britain for the seizure of the cargo, the British Government could have pre-empted the cargo 

only upon giving the neutral traders as much as they would have earned in the port of original 

destination.’ 

Similarly, one may think of the case where a State fails to honour an international agreement 

imposing the payment of money previously loaned by another State, because this payment 

would seriously jeopardize the whole national economy and trigger a grave economic crisis. 

The case of Torrey Canyon can also be mentioned. In 1967, the Liberian oil tanker had run 

aground on the high seas off the British coast. To avoid further damage to the British and 

French coasts and the sea environment, and as salvage operations were hindered by rough seas, 

the UK bombed the vessel so as to open the cargo tanks and burn the oil therein. The British 

authorities invoked necessity and no concerned State protested. The ILC also relied upon the 

case as an instance of necessity.’° In 1969 the International Convention Relating to Intervention 

on the High Seas in Cases of Oil Pollution Casualties!’ was made: it among other things 

authorizes States parties ‘to take such measures on the high seas as may be necessary to prevent, 

mitigate or eliminate grave and imminent dangers to their coastline’ from oil pollution. 

In the Case concerning the Gabcikovo-Nagymaros Project Hungary had contended that in 

1989 it had suspended a treaty obligation imposing the joint construction with Czechoslovakia 

of a dam in the Danube on account of ‘a state of ecological necessity’. The other party to 

the dispute, Slovakia, contested the claim. The Court dismissed the Hungarian submissions. It 

9 See the Opinion of Judge Pinkney in Moore, International Adjudications, iv, at 398-400. See also a 
summary of the case in YILC (1980-II), First Part, at 34, para. 48. 

10 YILC (1980-II), at 28. 
'l See text in 9 ILM (1970), at 25. 
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customary international law for 
ae | with an international obligation .. . 

uch g .-. can only be accepted on an exceptional basis’. The Court then enumerated 
most of the conditions set forth in ILC Draft, adding that they ‘reflect customary international 
law’. After applying some of those conditions to the case at issue, the Court concluded that ‘the 
perils invoked by Hungary, without prejudging their possible gravity, were not sufficientl 
established in 1989, nor were they “imminent”; and . . . Hungary had available to it at that me 
means of responding to these perceived perils other than the suspension and abandonment of 
works with which it had been entrusted. What is more, negotiations were under way which 
might have led to a review of the Project and the extension of some of its time-limits, without 
there being need to abandon it’ (§$51—2, 56-7, 58-9). 

(4) Circumstances precluding wrongfulness and jus cogens. As the ILC rightly 

specified in Article 26 of its Draft Articles, circumstances precluding wrongfulness do 

not operate when they involve the breach of obligations deriving from a peremptory 

norm. Thus, for instance, a State may not take countermeasures (see 15.3.1) amount- 

ing to genocide, as a reaction to the delinquency of another State (genocide) being 

prohibited by jus cogens: see 11.4. As the ILC put it in its Commentary on Article 26, 

“Where there is an apparent conflict between primary obligations, one of which arises 

for a State directly under a peremptory norm of general international law, it is evident 

that such an obligation must prevail’ (text online at www.un.org/law/ilc). However, 

arguably, this limitation does not apply to self-defence: as self-defence consists of the 

use of force, this ground for excluding the wrongful nature of conduct necessarily 

implies a breach of the ban on the use or threat of force, a ban that indubitably has the 

character of jus cogens. 

(5) Circumstances excluding wrongfulness and duty to pay compensation for the 

damage caused. Although when one of the circumstances discussed above can be 

proved no responsibility is incurred by the State invoking that circumstance, the State 

may nevertheless have to pay compensation for any material harm or loss caused. 

Article 27(b) of ILC Draft provides that ‘the invocation of a circumstance precluding 

wrongfulness .. . is without prejudice to ... the question of compensation for any 

_ material loss caused by the act in question’. 

It would seem appropriate, and in keeping with the spirit of international 

principles on the law of State responsibility, to hold that compensation must not be 

always paid. 

First of all, one should exclude the case of self-defence or countermeasures, where 

the action is only taken to react to the wrongful act of another State. As for self- 

defence, the right to compensation could accrue to the aggressor only if self-defence 

resulting in material harm or loss had been disproportionate. One fails to see why, 

instead, a State acting in self-defence to repel aggression should also be called upon to 

have caused (for example, for lawful 

destruction of such lawful military 
collateral damage to civilians or civilian objects, 

tion centres). The same holds true, 
objectives as railways, bridges, or radio communi

ca 

mutatis mutandis, for countermeasures. 
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It seems that compensation should also be excluded with regard to some other 

circumstances precluding wrongfulness. For instance, if a State has consented to the 

commission of a specific activity that otherwise would have been unlawful, one might 

consider as implicit in the specific consent to the specific activity the waiver of any 

claim to compensation in the case of damage. This conclusion is grounded on the 

assumption that the consenting State knew or should have known that material harm 

or loss was most likely to occur. 

13.4.2 CONSEQUENCES OF THE WRONGFUL ACT 

(i) The notion of injured State. Consistently with what has been stated above about the 

damage as an essential requirement of State responsibility (13.4.1(b)(i) ), it must be 

held that by ‘injured State’ is meant any State that, in consequence of another State's 

violation of an international obligation, faces the breach of its own corresponding 

right as well as a material or moral damage. It is therefore the injured State that is 

entitled to invoke the consequences of the wrongful act vis-a-vis the responsible State. 

The ILC, having ruled out that damage is a necessary requisite of responsibility, has upheld a 

different notion of ‘injured State’. Article 42 of the Draft Articles stipulates that ‘A State is 

entitled as an injured State to invoke the responsibility of another State if the obligation 

breached is owed to: (a) that State individually; or (b) a group of States including that State, or 

the international community as a whole, and the breach of the obligation: (i) specially affects 

that State; or (ii) is of such a character as radically to change the position of all other States to 

which the obligation is owed with respect to the further performance of the obligation’. 

Thus, the ILC identifies three distinct categories of ‘injured State’: (1) when the wrongful act 

is a breach of rules based on reciprocity, the injured State is the State holder of the right 

corresponding to the obligation breached (Article 42, litt. a); (2) when the wrongful conduct 

constitutes a breach of community obligations, the ‘injured State’ is that on which the wrongful 

act has a particular bearing, so that it is specially affected by that wrong. The ILC gives as an 

illustration the pollution of the high seas in breach of Article 194 of the Law of the Sea 

Convention, which ‘may particularly impact on one or several States whose beaches may be 

polluted by toxic residues or whose coastal fisheries may be closed’ ($12, Commentary on 

Article 42). In such cases that State may be considered ‘injured’, although there is a general 

interest among all the contracting States in the protection of the marine environment; (3) the 

wrongful conduct may breach so-called ‘integral obligations’'’ (that is, obligations normally 

deriving from treaties, and necessarily dependent on a corresponding performance by all the 

other parties, since it is of the essence of treaties laying down such obligations that the under- 

taking of each party is given in return for a similar undertaking by the others);'’ if this is the 

case, all the States to which the obligation is owed must be considered ‘injured’. 

!2 For this notion see G. Fitzmaurice, Second Report on the Law of the Treaties, in YILC (1957-II), at §126. 

'3 Most, if not all, treaties on disarmament or arms control are based on the assumption of similar 
performance by the other contracting States, with the consequence that, if a State breaches the treaty, the 
other States may suspend its application or withdraw from the treaty, pursuant to Article 60 of the Vienna 
Convention on the law of Treaties. Plainly, these obligations, although laid down in multilateral treaties, are 
based on reciprocity, and only ‘ordinary responsibility’ ensues from their violation. Most disarmament 
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Article 42 provides that the ‘injured State’, 
to, is entitled to invoke the responsibility of 
countermeasures to prompt the responsible 
shall see, the ILC has also identified another ¢ 
under certain circumstances are nevertheless 
wrongful act. 

in one of the three different classes just referred the delinquent State and, if need be, to adopt State to fulfil its obligatic 

ligtions, owed to the vin Se een Ste i under serra em ice : One. First, it must cease the wrong- doing, if it is continuing. Second, it must ‘offer appropriate assurances and guarantees of non-repetition, if circumstances so require’ (Article 30(b) of ILC Draft). Third, it must ‘make full reparation for the injury caused’ (Article 31.1 of the same ILC Draft). Fourth, if it refuses to make reparation or to pay compensation to the extent required by the injured State, pursuant to Article 2.3 of the UN Charter the responsible State must accede bona fide to any attempt peacefully to settle the dispute made by the injured State. ; 
As far as reparation is concerned, it is now clear that modern international law establishes a hierarchy between the various modes of making reparation. In case of _material damage, the responsible State must provide restitution in kind, to the extent possible. Pursuant to Article 35 of ILC Draft, restitution means ‘to re-establish the 

situation which existed before the wrongful act was committed, provided and to the 
extent that restitution: (a) is not materially impossible; (b) does not involve a burden 
out of all proportion to the benefit deriving from restitution instead of 
compensation’. 

Examples of restitution are: making the use of a house available (under a treaty with Britain, 
the Sultan of the Spanish zone of Morocco had built a house for the private residence of the 
British consul. Later the house was destroyed by Spanish troops; the arbiter Huber held in 
Spanish Zone of Morocco (at 722-7) that Spain—the protector State—was to give Britain ‘the 
usufruct for a consular residence’, that was to be ‘as convenient’ as the destroyed house); 
deciding that, ‘as a form of reparation’, the respondent State must recognize the rescinding of 

treaties include a clause providing for withdrawal. As an example of these clauses Article X(1) of the 1968 
Treaty on the Non-Proliferation of Nuclear Weapons may be mentioned: ‘Each party shall in exercising its 
national sovereignty have the right to withdraw from the Treaty if it decides that extraordinary events, related 
to the subject matter of this Treaty, have jeopardized the supreme interests of its country. It shall give notice of 

such withdrawal to all other Parties to the Treaty and to the UN Security Council three months in advance. 
Such notice shall include a statement of the extraordinary events it regards as having jeopardized its supreme 
interests.’ It is submitted that this clause, when inserted in treaties providing for a collective monitoring and 

Sanctioning mechanism in case of breach by one of the contracting parties, should be strictly construed and 
only made applicable to cases where the non-compliance with the treaty, established by the ree dt? 

toring body, is very serious, and the responsible State does not discontinue it in spite of the = an 

possible sanctions of the collective body. This proposition applies to such treaties as the 1967 Tlatelo _ wnt 

Banning Nuclear Weapons in Latin America, the 1972 Convention on the Prohibition 2 “ ee te 

Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on He a re - 
the 1993 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemi 

Weapons and on Their Destruction. 
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the obligation or payment previously imposed (Martini, at 1002); ordering that Government 
~ ~ ° l 

taxes and import duties unlawfully paid must be returned. 

If restitution is not possible!> or can allow only partial recovery of the material 

damage suffered, the delinquent State must make compensation. Under Article 37 of 

ILC Draft this obligation means that the responsible State must “compensate for the 

damage caused thereby, insofar as such damage is not made good by restitution’ (1); 

‘The compensation shall cover any financially assessable damage including loss of 

profits insofar as it is established’ (2). 

A wrong causing moral damage may be redressed only by satisfaction, which under 

Article 37(2) and (3) of ILC Draft ‘may consist in an acknowledgement of the breach, 

an expression of regret, a formal apology or another appropriate modality’ but shall 

not be ‘out of proportion to the injury and may not take a form humiliating to the 

responsible State’. 

For instance, on 19 February 1998 five Israeli secret agents tried to plant listening devices in 

an apartment building on the outskirts of Berne (one of the tenants was suspected of being 

connected to a Palestinian or Lebanese militant group); the Swiss police detained them, 

but then released four and held one. The Swiss-authorities accused Israel of violating Swiss 

sovereignty and demanded an apology; on 27 February Israel formally apologized and the 

Israeli agent was released.'® Similarly, on-11 April. 2001. the US Government apologized to 

China for a US military aircraft entering China’s airspace and landing in Hainan airport 

without prior authorization."” ans 

Other instances of satisfaction may be: the syrribolit payment of a very modest sum. In 

the Cathage and Manouba cases, France had asked the PCA to hold that Italy having 

breached international law by capturing and temporarily detaining, on the high seas, during the 

Turco-Italian war in 1912, two French steamers allegedly carrying war contraband, Italy was to 

pay to France, in addition to compensation for moral and material damage, also one French 

franc for the offence on the French flag. In both cases the PCA held that finding that Italy had 

'4 See The Palmarejo and Mexican Gold Fields Ltd (UK—Mexican Claims Commission), at 301—2; Compag- 

nie générale des asphaltes de France, at 389-98. The Umpire ‘stated the following: ‘The umpire is not dis- 

regardful of the claim of the honourable Commissioner for Venezuela that, since the duties were not, in fact, 
again paid, the claimant company has suffered no loss, and hence, in equity, has no rightful demand for their 

repayment; but it is the opinion of the umpire that an unjustifiable act is not made just because, perchance, 
there were not evil results which might well have followed. The claimant Government has a right to insist 
that its sovereignty over its own soil shall be respected and that its subject shall be restored to his original 
right before consequent results shall be discussed. The umpire having found that the requirement of import 
duties before clearance was an unlawful exaction and a wrongful assumption of Venezuelan sovereignty 
on British soil, it is just and right, and therefore justice and equity [sic] that these duties be restored to the 
claimant company’ (at 398). 

'5 In Avena and other Mexican Nationals the ICJ rejected Mexico’s request for restitutio in integrum 
(at $§115—25). 

16 See http://www.fas.org/irp/news/1998/02/980227_mossadf.htm. 
7 See text of the letter of the US ambassador in International Herald Tribune, 12 April 2001, at 8 (‘We are 

very sorry the entering of China’s airspace and the landing did not have verbal clearance’). The Chinese 
Government had insisted that the Chinese authority had heard no distress calls or requests for permission to 
enter Chinese airspace and so the landing was illegal (see International Herald Tribune, 14—15 April 2001, 
at 1 and 41). 
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breached international law was by itself a ‘serious sanction’ and only obliged Italy to pay 
_ compensation for the moral and material damage (at 457-61 and 471-7). The decision by an 

arbitral or judicial body that the State had committed an international wrong was also held to 
constitute a fair satisfaction in Corfu Channel (at 35) and in the Rainbow Warrior case (second 

phase, $123). 

Another instance of satisfaction may be the punishment by the national authorities of 
the responsible State of the individuals who have caused the wrong; or formal assurance by the 

_ responsible State that it will not repeat the wrong.'® 

Although restitution and compensation should normally be resorted to in the order 

outlined above, nothing prevents States from combining them, and if need be also 

providing satisfaction, to the extent that this is feasible or asked for. 

(iti) Rights, powers, and obligations of the injured State: in particular, the right to resort 

to countermeasures. In correlation to the obligations incumbent upon the responsible 

State, rights and powers accrue to the injured State (in particular, the right to claim 

cessation of the wrongful act, assurances and guarantees of non-repetition, and full 

reparation for the material or moral damage caused), together with some obligations. 

_ The injured State, if it decides to invoke the responsibility of another State, must 

take the following steps. 

_ (1) It must ‘give notice of its claim to that State’ and specify in particular “(a) the 

conduct that the responsible State should take in order to cease the wrongful act, if it 

| is continuing; (b) what form reparation should take’ (Article 43 of ILC Draft). 

4 (2) If the responsible State does not comply with its request, the injured State must 

‘endeavour to settle the dispute by peaceful means and in particular embark upon, 

or.at least propose, negotiations, or mediation, conciliation, or arbitration (Article 

52(1)(b) of ILC Draft only requires that the injured State must ‘offer to negotiate’ 

with the responsible State). 

-(3) Only if the responsible State refuses to make reparation or to enter into negoti- 

ations, conciliation, or arbitration, or manifestly does not act bona fide in responding 

to the offer for negotiations or dispute settlement, is the injured State entitled to 

resort to countermeasures (according to Article 52(1) of ILC Draft, countermeasures 

may be taken after the failure of the parties concerned to negotiate with a view to 

settling the matter). As stated above (3.5 and 13.3), the need to go through this 

process before initiating countermeasures follows from the general obligation to 

endeavour, in good faith, to settle disputes peacefully. 

In 1978 a US-France arbitral tribunal took a contrary view in the Case c
oncerning the Air Service 

Agreement of 27 March 1946. France had contended that countermeasures could be resorted 

to only in the absence of other legal channels to settle the dispute. The Tribunal dismissed 

this submission, stating that “Under the rules of present-day international law, and unless the 

contrary results from special obligations arising under particular treaties, notably from 

ot suffice ‘in cases where the individuals concerned’ had been 
18 In LaGrand the ICJ held an apology did n er n and the ICJ he pology and sentenced to heavy penalties (at $125). 

subjected to ‘prolonged detention or convicted 
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mechanisms created within the framework of international organizations, each State estab- 

lishes for itself its legal situation vis-a-vis other States. If a situation arises which, in one State's 

view, results in the violation of an international obligation by another State, the first State is 

entitled, within the limits set by the general rules of international law pertaining to the use of 

armed force, to affirm its rights through “countermeasures” ’ ($81; see also $$84—98). It is 

submitted, with respect, that the Tribunal did not take into sufficient account the recent 

evolution of general international law, and in particular its emphasis on the peaceful settlement 

of disputes, as can be inferred from the evolution of the obligation of Article 33 of the UN 

Charter into a general obligation laid down (or codified) in the aforementioned 1970 Declar- 

ation on Friendly Relations (see above, 3.5). 

As for the other conditions on which countermeasures are admissible, see 15.3.1(a). 

13.5 ‘AGGRAVATED STATE RESPONSIBILITY 

13.5.1 MAIN FEATURES 

Hitherto we have seen that responsibility for ‘ordinary’ breaches of international law 

embraces accountability for violations of bilateral treaties or of multilateral conven- 

tions or general rules laying down ‘synallagmatic’ obligations, that is, rules protecting 

reciprocal interests of States (economic and commercial relations, the reciprocal 

treatment of nationals and’ of consuls or diplomats, etc.). The consequences of the 

breach of any such rule creates a ‘bilateral relation’ between the responsible and the 

wronged State. Hence the whole relation remains a ‘private’ matter between the two 

States. ‘Aggravated responsibility’ has markedly distinct features. It arises when a State 

violates a rule laying down a ‘community obligation’ (see 1.8.2), that is either a 

customary obligation erga omnes protecting such fundamental values as peace, human 

rights, or self-determination of peoples or an obligation erga omnes contractantes 

laid down in a multilateral treaty safeguarding those fundamental values. In the case 

of this ‘aggravated responsibility’ the material or moral damage, if any, is not an 

indispensable element of State responsibility. What matters is that the breach results 

in the infringement of a State’s right to compliance by any other State (or contracting 

State) with the obligation. Following such a breach of one of the aforementioned 

rules, a ‘public relation comes into being between the delinquent State and all other 

States or, as the case may be, all the other contracting States. The ‘public’ nature of the 

relation lies in that any other State, regardless of whether or not it has been materially 
or morally damaged by the breach, can invoke the responsibility of the wrongdoer 
(this invocation may also be made by a competent international body, either on its 
own initiative, or at the request of a State). In other words, the States that take action 

to invoke this class of responsibility do not pursue a personal or individual interest; they 

pursue a community interest, for they act on behalf of the whole world community 
or of the plurality of States parties to the multilateral treaty. In addition, all the States 
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entitled to demand compliance with the obligation that has been infringed may 
take a host of remedial actions designed to impel the delinquent State to cease its 
wrongdoing or to make reparation. 

(13.5.2, THE GRADUAL EMERGENCE OF AGGRAVATED RESPONSIBILITY 

_ (a) Evolution of state practice 

_ This new form of responsibility has come into being as a result of a number of con- 
- comitant factors. The UN Charter provisions on the ban of force and the modalities 
for both centralized and non-centralized responses to acts of aggression gradually 
brought about the idea that there existed rules envisaging reactions to international 

delinquencies different from and more serious than the usual response. The practice 

concerning reaction to gross and large-scale violations of human rights has also 

shown that in other areas as well responses to breaches are permissible which, 

although less institutionalized and conspicuous than those against aggression, may 

however take a collective dimension unusual in the consequences of ‘ordinary’ 

wrongs. More generally, the emergence in the world community of values (peace, 

human rights, self-determination of -peoples) deemed of universal significance and 

not derogable by States in their private transactions has led many States to believe that 

gross infringements of such values must perforce require a stronger reaction than 

those normally taken in response to violations of bilateral legal relations. By the same 

token it has been felt that this reaction should also be ‘public’ and collective, as 

opposed to the ‘private’ and bilateral responses to ordinary responsibility. 

Let us now consider in some detail how State practice has evolved so as to give rise 

to this new form of State responsibility. 

Not surprisingly, the most frequent cases of implementation of this new form of 

responsibility can be discerned in instances of resort to collective enforcement or to 

multilateral use of force (see 15.3.1(b), 15.5 and 17.2 and 4). In some cases of aggres- 

sion or at any rate of resort to force in breach of the UN Charter, other States have 

adopted countermeasures against the wrongdoer (this for instance happened in 

1980—1 after the Soviet intervention in Afghanistan: the USA applied in 1980 a host 

of embargo measures against the Soviet Union). 

In a few instances of other serious violations of erga omnes obligations States not 

directly damaged by the wrongful act took coercive measures (not involving the use of 

force) against the delinquent State pursuant to a recommendation or a decision by an 

international body (normally the SC or the GA; such decisio
ns were also taken within 

the European Community or the European Union). This is in itself a healthy devel- 

opment, for central organs of the world community may be in a better position to 

recommend or authorize individual or joint action by States against the delinquent 

State. 

conomic measures against Southern 
Thus, for instance, the SC imposed or recommended e : . 

0, in keeping with a SC resolution 
Rhodesia in 1966 on account of its racial policy. In 198 
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against the taking of hostages by Iran, the European Community adopted a decision whereby 

all contracts concluded with Iran after 4 November 1979 (the beginning of hostage taking) 

were to be suspended.'? The SC recommended, or adopted, economic and other sanctions 

against South Africa for its practising apartheid in 1986 and, more recently, against lrag 

(1990-1), the Federal Republic of Yugoslavia (Serbia and Montenegro) (1992), Libya (1992-9), 

Liberia (1993-4), and Haiti (1993). The European Community adopted coercive measures in 

1982 in relation to the Falklands/Malvinas conflict, when the EC suspended the import of 

goods from Argentina (Council Regulation no. 877, of 16 April 1982) for its attack on the island 

outside any SC authorization. It should be noted that the European Community adopted 

‘enforcement’ measures in 1982, in connection not with the breach of the ban on the use of 

force but with serious infringements of human rights in Poland (the EC reduced the import 

of Soviet products: Regulation no. 596, adopted by the EC Council on 15 March 1982). 

In addition, one should mention all the measures involving the use of force States 

have taken pursuant to an authorization or a recommendation by the UN SC; in all 

these cases, the SC authorized the use of force by States (acting individually or within 

the framework of regional arrangements or organizations) to face a threat to the peace 

or a breach of the peace consisting in a serious violation of a community obligation 

(see Chapter 17). 

In a few instances States adopted countermeasures against the wrongdoers absent 

any recommendation or decision by an international collective body. 

For example, in 1983 the downing by Soviet military aircraft, of a civilian Korean airliner, was 

termed by many States in the SC ‘a flagrant violation of the current rules of civil aviation’ 

(rules that, one would suppose, protect community values, namely the safety and life of 

civilians); however, no resolution was adopted by the Council; thereafter a number of States, 

including Canada, the USA, and Japan, adopted countermeasures against the Soviet Union.”! 

Other instances of third-party reaction to breaches of community obligations have been 

pinpointed in the legal literature.” More recently, in 1999, faced with the massacres perpetrated 

by the Federal Republic of Yugoslavia (Serbia and Montenegro) on its own territory and against 

its own nationals, the member States of NATO reacted by using military force; this, however, 

was done in clear breach of the UN Charter, more specifically of the jus cogens principle 

banning the use of force unless such use is authorized by the Security Council. 

It ought to be emphasized that the customary legal regime of aggravated responsi- 
bility has mainly evolved via multilateral treaties outlining such regime. These treaties, 
aimed at protecting in particular peace and human rights through community 
obligations and community rights, set up complex mechanisms for ensuring com- 
pliance with the substantive provisions they contain, and in addition envisage 

'9 See Bulletin of the European Communities. 1980, no. 4, at 25. 
20 See the statement of the Belgian delegate in the SC: UN Doc. S/PV.2472, 6 September 1983, at 11. See 

also the statement of Sweden (ibid., 2471, at 41). 

21 For Canada, see ILM (1983), at 1199-1200; for the USA see Dept. of State Bulletin, October 1983, at 
1 ff. For Japan see ILM (1983), at 1201-3. 

22 See in particular J. I. Charney, ‘Third State Remedies in International Law’, 10 Michigan Journal of 
International Law. (1989), at 57-101; J. A. Frowein, “Reactions by Not Directly Affected States to Breaches 
of Public International Law’, 248 HR (1994-IV), at 416—22. 
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oe epedemstniaes tet agement aera atarenanteee re Reescapeeint comiunity obligations, the 
: quately met by the ‘private’ and bilateral reaction 

| envisaged by the legal regime of ‘ordinary responsibility’. As will be shown below, the 

| mechanisms established in these treaties to some extent replace the modes of reaction 

to gross breaches of fundamental obligations provided for in customary international 

_ law (see infra, 13.6). Let us briefly consider some of these treaties. 

In the area of human rights States have set up special bodies and institutions 

charged with supervising compliance and, if need be, requesting the responsible States 

to take remedial action. In other words, in most cases, to avoid politicization of the 

matter, the aggravated responsibility of States infringing human rights has been 

invoked not by other States but by international agencies pre-established by group of 

States. Mention will be made below (Chapter 19) of the action of the UN Human 

Rights Commission aimed at preventing and condemning large-scale and systematic 

breaches of human rights. Reference may also be made to some judicial or quasi- 

judicial bodies such as the European Court of Human Rights, the Inter-American 

Commission and Court of Human Rights, and the UN Human Rights Committee, 

as well as the UN Committee Against Torture (see below 19.4.4). What is unique 

about these treaties is that the ‘collective’ or institutional response to violations 

not only covers gross and large-scale or systematic breaches, but also extends to any 

‘contravention of the treaty. rand 

Here it is worth mentioning in particular the system set up by the 1966 UN Covenant on Civil 

and Political Rights. 1) Tv eee 

Under the Covenant any State party is legally entitled to demand cessation of any violation of 

the Covenant’s provisions. In other words, any State is obliged towards all other contracting 

parties fully to respect the Covenant, and any other State is empowered to claim fulfilment of 

this obligation even if the violation is minor. However, this entitlement does not operate in a 

bilateral context. The Covenant, as did other similar international instruments, set up a body 

responsible for handling allegations by States or individuals of violations of the Covenant 

(provided of course that the necessary procedural conditions laid down in Article 41 of the 

Covenant and in the Optional Protocol are fulfilled). It is before this body—the UN Human 

Rights Committee—that a State may invoke the responsibility of the other contracting party, 

by asking the Committee to declare that the State complained of has indeed breached the 

Covenant. As the tasks of the Committee will be described below (19.4.4(a) ), it is not necessary 

here to dwell on the matter. It may suffice to recall that, in addition to the right of individuals to 

submit ‘communications’ against a State for violations of the Covenant, each State party may 

be entitled, under Article 41 of the Covenant, to submit a case to the Committee. 

Another area where the notion of aggravated responsibility has gradually gained 

a firm foothold is that of the application of international humanitarian law. As 

mentioned above (1.8.3), Article 1 common to the four Geneva Conventions of 1949 

obliges any contracting party ‘to respect and to ensure respect’ for the Conventions 

“n all circumstances’. The ICJ in
 Nicaragua (merits) rightly considered that this provi- 

sion had become part of ‘the general principles o
f humanitarian law’ (at §220). The 
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provision empowers and even obligates any State party (and under customary inter- 

national law, any State or other international entity) to demand of another State party 

(or any other State or entity) that it comply with its obligations under the Conven- 

tions (or with the fundamental principles of humanitarian law codified in the Con- 

ventions or arising out of the Conventions). It follows that the provision also entitles 

each State party to demand the cessation of a serious violation of the Conventions or 

of the general principles of humanitarian law (as well as, as the case may be, the 

punishment of the culprits). As the representative of Oman stated in 1980 in the UN 

GA debate on Israeli practices in occupied territories, the obligations that common 

Article 1, in particular of the Fourth Convention, imposes on all contracting parties 

‘involve collective action to ensure adherence to the Convention, non-recognition of 

measures taken in contravention of its provisions and refraining from offering any aid 

to the occupying Power which might encourage it in its obstinacy.’ (UN Doc. A/SPC/ 

35/SR.27, $8). 

The regime provided for in the 1949 Geneva Conventions has not been consistently used. In 

less recent years there were very few public individual démarches (only Switzerland and Austria 

made public appeals to Iran and Iraq during the war between these two countries in the years 

1979-89).*? In addition, some sort of collective action was taken: for instance Security Council 

members invited the parties to the same armed conflict to abide by the Geneva Conventions, 

and in February and March 1984 the then ten members of the European Community called 

upon Iran and Iraq to respect humanitarian law (ECB, 1984, 2, at 95 no. 3, and 80). In addition, 

States members of the ‘Contadora Group’ made appeals to the conflicting parties in the case 

of the civil strife in El Salvador. In most cases resort to Article 1 has been made privately, in 

confidential démarches. 

However, more recently there have been more cases where States have gone public, or at least 

have subsequently made public their action. Thus, it would seem that on many occasions 

Jordan has protested against violations of international humanitarian law in the Arab terri- 

tories occupied by Israel, requesting Israel to refrain from committing further breaches and 

also asking the ICRC to urge Israel to comply with international humanitarian law.*4 In 1995 

the German Foreign Minister stated that the German Government had ‘repeatedly reminded 

Russia of the latter’s duty to abide by its obligations under Protocol II of 1977’ in the conflict in 

Chechnya.” A few bodies of the organized community have also taken some kind of public 
action. Thus, for instance, on many occasions the UN SC, as well as the GA and the Secretary- 
General, have called upon all the States parties to the Geneva Conventions to ensure com- 
pliance by Israel with these Conventions.” Similarly, in 1993 the Committee of Ministers of the 
Council of Europe, after discussing reports about massive rape of women and children being 

23 See M. Veuthey, ‘Pour une politique humanitaire’, Mélanges Pictet (Geneva and The Hague: M. Nijhoff 
Publishers, 1984), at 1002. 

24 See Jordan National Report on State Practice, 1998 (submitted to the ICRC in 1999), ch. 6.2. 
25 Written reply to a parliamentary question, in Bundestag, doc. 13/718, 13th Legislative Period, 9 March 

1995 (http://dip.bundestag.de/btd/13/007/1300718.asc, at 3, para. 6). 
26 See, for example, SC res. 681 (1990), paras 5 and 6; GA resolutions 32/91, of 13 December 1977, para. 

A(4), and 39/95 of 14 December 1984, paras B(4) and C(9). See also the Secretary-General’s report of 
21 January 1988, UN Doc. $/19443, para. 27. 
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B committed in the former Yugoslavia, appealed to ‘member States avid the international com- 
munity at large to ensure that these atrocities cease and that their instigators and perpeirators 
are prosecuted by an appropriate national or international penal tribunal’.?’ 

The notion of aggravated responsibility has also been applied with regard to inter- 
_ national criminal law. Suffice it to mention here the Statute of the ICTY. In Blaskic 

(subpoena), the Appeals Chamber of the ICTY held that Article 29 of the ICTY 
| Statute, imposing on all States the obligation to comply with orders and decisions of 

_ the Tribunal, laid down an obligation erga omnes partes and by the same token posited 
‘a community interest in its observance’ (at $26). ‘In other words [so the Appeals 

Chamber went on to say] every member State of the UN has a legal interest in the 
fulfilment of the obligation laid down in Article 29’. As for the manner in which this 
‘legal interest’ could be exercised, the Chamber specified that, after a ‘judicial finding’ 
of the Tribunal that a State had violated Article 29, 

‘each member State of the UN may act upon the legal interest referred to: consequently it may 

request the State to terminate its breach of Article 29. In addition to this possible unilateral 

action, a collective response through other intergovernmental organizations may be envisaged. 

The fundamental principles of the UN Charter and the spirit of the Statute of the International . 

Tribunal aim to limit, as far as possible, the risks of arbitrariness and conflict. They therefore - 

give pride of place to collective or joint action to be taken through an intergovernmental 

organization. ... [This collective action ... may take various forms, such as political.and 

moral condemnation, or a collective request to cease the breach, or economic or diplomatic. ~ 

sanctions’. (at $36). 

Regretfully, States have made scant use of the legal regime envisaged by the ICTY 

Appeals Chamber. In the many instances where the Tribunal’s President forwarded to 

the SC findings about breaches of Article 29 by some States, member States of the UN - 

did not take any countermeasure against the delinquent State, leaving the matter with 

the SC (which, in its turn, corifined itself to adopting exhortations, condemnations, 

and other verbal censures). 

Arguably, the Serbian authorities’ arrest of Milogevi¢, on 1 April 2001, was a first step towards - 

compliance by the Federal Republic of Yugoslavia (Serbia and Montenegro) with Article 29 of 

the ICTY Statute. Reportedly, this step was the consequence of the US Government's threat 

to withhold granting US$50 million assistance. From this viewpoint the US threat could thus 

be regarded as a measure (technically speaking, retortion) designed to impel observance of 

Article 29. The US Government would have acted in lieu of the SC to attain at least partial 

enforcement of Article 29. 

(b) Summing up and appraisal 

International practice clearly shows that States consider that 

fundamental values laid down in legal obligations requires 
(i) the protection of some 

that the legal reaction to 

27 Council of Europe, Committee of Ministers, Declaration of 18 February 1993, para. 4 

(http://cm.coe.int/ta/decl/71 993/93decl.htm). 
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possible breaches of such obligations be different from that envisaged for ‘ordinary’ 

wrongful acts; (ii) such reaction should first of all be decided or agreed upon within 

the framework of international bodies, such as the UN SC and GA, as well as organs 

of regional organizations or such organizations as NATO, or international human 

rights bodies. It has been rightly felt that collective action was preferable to the action 

of individual States, which may have political, ideological, or economic under- 

pinnings, or may lend itself to distortions, or may acquire political overtones.”* 

International practice also shows that (iii) in some instances State tend however 

to ‘re-appropriate’ the enforcement function with which they had (partially and 

imperfectly) entrusted international bodies, and to take, on an individual basis, 

countermeasures for the purpose of seeking compliance with community obligations. 

Admittedly, in a few cases States, by taking such countermeasures, may have so acted 

because the community concern upon which they were acting coincided with their 

national policy or international agenda. The fact remains however that they have 

demanded compliance with community obligations; in so doing, they have acted, 

albeit individually, on behalf of the whole international community. 

As is apparent from the survey conducted above, the new system of aggravated 

responsibility has essentially evolved via a number of international treaties and hinges 

on treaty-established institutions. Could one infer from this that this legal regime 

of responsibility consequently remains confined to each treaty system envisaging 

such responsibility? In other words, could it be objected that so far aggravated 

responsibility has not extended to the whole international community? Let us 

consider which elements support the view that there has been a customary evolution 

of that category of responsibility. 

First, some treaty provisions envisaging that system have turned into customary 

international rules. This applies to Articles 2.4 and 51 of the UN Charter, which have 

undoubtedly become part of customary international law, together with the rule that 

empowers the SC to authorize States to use force against any State engaging in 

aggression (see 17.4.5). This also applies to Article 1 common to the four 1949 Geneva 

Conventions. Second, at least some treaty provisions on the protection of human 

rights and the prohibition of very serious infringements of such rights have also 

acquired the status of customary law: this applies to genocide, torture, serious 

instances of racial discrimination, crimes against humanity. Third, there have been 

various instances where States not directly damaged or affected by serious breaches 

of those values have taken steps to make remonstrations or protests against such 

28 On some recent occasions international courts have emphasized, albeit indirectly or tangentially, the 
importance of ‘aggravated responsibility’. Thus, in Furundzija Trial Chamber II of the ICTY, while discussing 

torture, made reference in an obiter dictum to the notion of ‘particularly grave’ State responsibility. After 

mentioning torture as a war crime and as a crime against humanity, it went on to say the following: “Under 

current international humanitarian law, in addition to individual criminal liability, State responsibility may 
ensue as a result of a State official engaging in torture or failing to prevent torture or to punish torturers. 

If carried out as an extensive practice of State officials, torture amounts to a serious breach on a wide- 
spread scale of an international obligation of essential importance for safeguarding the human being, thus 
constituting a particularly grave wrongful act generating State responsibility’ ($142). 
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| breaches, without the State complained of objecting that the matter fell within its 
Bdomestic jurisdiction and that consequently those steps were legally unwarranted. 

. Not surprisingly, in these instances what was at stake were not isolated or sporadic 
pp ringements of the values at issue, but systematic or large-scale breaches. In other 
pwords, State practice evinces a tendency of States only to consider justified third-party 
reactions to serious violations of those values. 

In sum, international practice shows that various notions have become firmly 

embedded in the international community: (i) there exist some universal values of 

concern for any member of that community; (ii) a serious breach of those values 

affects any member of the community, regardless of whether or not that breach directly 

damages interests or concerns of a member; (iii) any member of the community is 

authorized to take steps to demand cessation of the serious breach. 

International practice also points to two important conclusions. First, States rightly 

prefer to react to serious breaches of universal values through institutional bodies. 

Second, so far States and international organizations have in actual fact not fully 

utilized the enormous legal potential provided by the concept of ‘aggravated 

responsibility’. One cannot help noting the reluctance of many States in fact to ‘inter- 

fere’ in matters of no direct interest or concern to them, or in other words, their 

proclivity only occasionally to pursue community interests. 

13.5.3 THE ATTITUDE OF THE INTERNATIONAL LAW COMMISSION 

The works of the ILC took most of the aforementioned developments into account. 

The elaboration by R. Ago, and the adoption on first reading by the Commission, 

of Article 19 of the former Draft, on ‘international crimes of States’ stimulated an 

extensive debate and triggered reactions, both positive and negative, from States. 

Eventually the ILC jettisoned this version of Article 19, chiefly because of the 

reluctance of States to accept the notion that they may be accused of ‘crimes’, as well 

as the difficulty for the ILC in pinpointing the consequences of these ‘crimes’. In the 

end the ILC, while proposing a whole array of innovative ameliorations to existing 

law, or spelling out some of its significant implications, has substantially taken a 

minimalist approach, by pointing to a limited number of rather minor consequences 

of the class of responsibility at issue. What is even more striking, the ILC has sub- 

stantially envisaged a reaction to those grave breaches hinging on the action of 

individual States, more than on a collective and in a way ‘public’ action (see Article 54 

of ILC Draft).2° As a result, while the perpetration of those breaches amounts to 

conduct infringing universal and ‘public’ values, the response contemplated is 

primarily of a ‘bilateralist’ and ‘private’ nature. (The ILC approach is all the more 

surprising because the Commission, to designate obligations erga omnes protecting 

ejudice the right of any State, entitled under 

to take lawful measures against that State to 

the injured State or of the beneficiaries of the 
29 The Article provides as follows: “This Chapter does not pr 

article 48, para. 1 to invoke the responsibility of another State, 

ensure cessation of the breach and reparation in the interest of 

obligation breached.’ 
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some basic values, in some provisions of its Draft” strangely uses the incongruous 

expression ‘obligations owed [by individual States] to the international community as 

a whole’, as if such community were personalized as an international subject and 

consequently held rights vis-a-vis its members.) 

The ILC has confined itself to envisaging a special regulation of State responsibility 

only for serious and systematic breaches of obligations laid down in peremptory 

norms of international law (Articles 40-1 of the Draft). In the opinion of the ILC this 

special legal regime lies in (i) a set of obligations incumbent upon States other than 

the responsible State, and which are additional to those normally flowing as a result 

of an ordinary wrongful act; (ii) a set of legal claims by other States vis-a-vis the 

responsible State, and (iii) the right of other States to take ‘lawful measures’. 

Let us briefly consider the main elements of this special legal regime: 

(1) Under Article 41 the additional obligations incumbent upon States other than the respon- 

sible State are these: (i) to co-operate ‘to bring to an end through lawful means’ the wrongful 

act; (ii) not to recognize ‘as lawful a situation created’ by the wrongful act nor ‘render aid or 

assistance in maintaining that situation’. Furthermore, according to the ILC, 

(2) in the case of violations of community obligations any State other than the ‘injured State’ 

(which is the State ‘whose individual right has been denied or impaired by the internationally 

wrongful acts or which has otherwise been particularly affected by that act’*') may invoke the 

responsibility of the delinquent State and in particular may claim: (i) ‘cessation of the inter- 

nationally wrongful act and assurances and guarantees of non-repetition’ (Article 48.2(a)); 

(ii) ‘performance of the obligation of reparation’, ‘in the interest of the injured State’ (if there is 

an injured State, that is a State ‘specially affected’ by the breach) or of ‘the beneficiaries of the 

obligation breached’ (Article 48.2(b) ). 

(3) Finally, pursuant to Article 54 any State other than the injured State may ‘take lawful 

measures’ against the delinquent State ‘to ensure cessation of the breach and reparation in 

the interest of the injured State or of the beneficiaries of the obligations breached’. In the 

view of the ILC, State practice on these measures by individual States (hence excluding those 

institutional reactions which are taken in the framework of international organizations such as 

the UN) is still limited, embryonic, and uncertain; on top of that it involves a limited number 

of States (the measures to which the Commission has pointed are essentially economic 
sanctions or such other measures as breaking off air links or other contacts). Consequently, 
according to the ILC, “At present there appears to be no clearly recognized entitlement of States 
... [other than the injured State] to take countermeasures in the collective interest. Con- 
sequently it is not appropriate to include in the present articles a provision concerning 
the question whether other States ... [other than the injured State], are permitted to take 
countermeasures in order to induce a responsible State to comply with its obligations’. The 
matter is thus left for resolution ‘to the further development of international law’. 

This legal scheme concerning what is called in this book ‘aggravated responsibility’ 
lends itself to a number of criticisms. First, as stated above, the ILC Draft does not 

30 See Articles 42(b) and 48.1(b). 

*! For this definition of ‘injured State’ see the ILC Commentary at Part Three of the Articles, 
Introduction, §2. 
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provide for a collective, ‘public’ response to serious breaches of community obliga- 
tions, a response upon which the individual response by each State should be made 
contingent. Second, in substance the ILC scheme boils down to granting to all other 

States, in the case of very serious breaches of obligations flowing from jus cogens, the 
normal rights accruing to any injured State toward the responsible State (claim to 
cessation, reparation, etc.), plus the additional obligations referred to above, but minus 
the right to resort to countermeasures proper. The crucial point of what measures 
other States could lawfully take to react to the gross breaches and induce compliance 

with international law has been substantially left in abeyance. Thus, State practice is 

construed in a very restrictive manner and all its fairly rich developments are not 

perceived in their legal effects and ramifications. Third, a particular point deserves 

attention. The ILC has attached crucial importance to the notion of ‘specially affected 

State’ (that is, the State that may have suffered a particular prejudice). This State is 

entitled to react to wrongful acts—through, among other things, countermeasures— 

when such acts breach community obligations, whether or not such breach is gross and 

large-scale. Two consequences follow: (1) Violations of community obligations (such 

as a sporadic disregard for a human right, or the delivery of arms by a State to 

insurgents fighting in another State) are put on a par with very serious breaches 

of such obligations (such as massacres, large-scale torture, aggression, and so on). In 

other words, any breach of a community obligation, whatever its gravity, can trigger 

the same legal reaction. This is not consonant with State practice, which tends to 

distinguish between the two categories.*? (2) What is even more striking, when a 

community obligation is seriously breached, for the ILC any other State not “specially 

affected’ is not entitled to resort to countermeasures. This, again, seems to be in 

conflict with international practice. 

Thus, for instance, if a State ill-treats, on account of their religious beliefs, all its nationals that 

are Muslim, any other Muslim country might consider itself as ‘specially affected’ would be 

entitled to adopt countermeasures; such right would accrue to the State even if the ill-treatment 

is sporadic and inconspicuous. If, however, a State very seriously and consequently ill-treats 

such categories of its nationals as women or the handicapped or political opponents, no other 

State would be ‘specially affected’, with the consequence that no other State would be 

authorized to react to such serious breaches of community obligations by taking lawful 

countermeasures. 

32 According to the ILC Commentary to Article 42, ‘Even in cases where the legal effects of an ese 

ally wrongful act extend by implication to the whole group of States bound by the obligation or to the 

international community as a whole, the wrongful act may have particular adverse effects on one State or ona 

small number of States. For example a case of pollution of the high seas in breach of Article 194 of the United 

Nations Convention on the Law of the Sea may particularly impact on one of several States whose beaches 

may be polluted by toxic residues or whose coastal fisheries may be closed. In that case, independently of 
any 

general interest of the States parties to the 1982 Convention in the preservation of the marine environment, 

those coastal States parties should be considered as injured by the breach. 
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13.5.4 THE LEGAL REGULATION OF AGGRAVATED RESPONSIBILITY 

(a) Subjective and objective elements of the wrongful act 

The essential features of aggravated responsibility have already been discussed above 

(see 13.3). Let us now enlarge on the main traits of this class of responsibility that 

differentiate it from ‘ordinary responsibility’. 

Both categories share the legal regulation of the subjective and objective elements 

of responsibility, except for the questions of (i) the nature and gravity of the inter- 

national obligation breached, (ii) damage, and (iii) fault. 

The obligation the breach of which may give rise to ‘aggravated responsibility’ 

must be a ‘community obligation (see 1.8.2), that is, an obligation (i) concerning a 

fundamental value (peace, human rights, self-determination of peoples, protection of 

the environment), (ii) owed to all the other members of the international community; 

(iii) having as its correlative position a ‘community right’, that is, a right belonging to 

any other State; (iv) this right may be exercised by any other State, whether or not 

damaged by the breach; and (v) the right is exercised on behalf of the international 

-community and not in the interest of the claimant State. 

“fi Furthermore, the breach of this obligation must be gross or systematic; in other 

- words, it may not be a sporadic or isolated or minor contravention of a community 

_ obligation (for instance, the infringement of the right of an individual to fair trial). It 

must be serious or large scale (for instance, aggression, genocide, or grave atrocities 
against one’s own nationals or all persons belonging to an ethnic group). One may 

think, for instance, of the aggression launched by a State against another State, but 

also of a relatively less grave breach, such as the military assistance by a State to 

insurgents fighting in another State against the central authorities (as the ICJ held in 

Nicaragua (merits), at §191), this breach is less serious than that of Article 2.4 of the 

UN Charter and the corresponding customary rule banning resort to force). In both 

cases the ensuing responsibility is different from ‘ordinary’ responsibility, although, as 

-we shall see, not all consequences flowing from serious violations of community 

obligations apply to minor violations of such obligations. 

Let us now consider the question of damage. As we saw above, material or moral 

damage is an indispensable element of the wrongful act that may trigger the ‘ordinary 

responsibility’. Things are different in the case of ‘aggravated responsibility’. Here a 

State is responsible towards all other States simply for breaching an international 

obligation, regardless of whether or not a particular State has been materially or 
morally damaged. If a State grossly violates human rights of its own nationals, no 
material or moral damage is caused to any other State, but only a legal injury 
is brought about to the right of every other State. Or it may happen that by the 
same wrongful act (for example, a massacre of a State’s nationals together with the 
nationals of another State, belonging to the same ethnic or religious or racial group) a 
State may cause a material or moral damage to one particular State, and by the same 
token bring about a legal injury to all States. 

Finally, let us consider the subjective element of responsibility. The gravity of the 
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breach and the fact that the obligation violated is of fundamental importance for the 
community as a whole entails that in cases of ‘aggravated responsibility’, intent is 
always inherent in this class of responsibility and need not be proved by the claimant 
State (however, in the case of genocide, this State must prove that the officials and 
agents of the delinquent State agents who engaged in such conduct acted with a 
special intent: to destroy, in whole or in part, a national, ethnic, racial or religious 
group; similarly, in the case of aggression, it would seem that a claimant State should 

prove that the State’s officials that planned and unleased aggression had the animus 
aggressionis, that is, they intended to invade and conquer foreign territory, or destroy 
the foreign State apparatus, and so on). 

(b) Consequences of the wrongful act 

(i) General. The most notable differences between the two classes of responsibility 

may be found not only in the preliminary conditions for the existence of responsibil- 

ity, but also in the consequences of the wrongful act, in particular: (i) the obligations 

incumbent upon the delinquent State; (ii) the States entitled to invoke the aggravated 

responsibility. 

In the case of ‘aggravated’ responsibility, under customary law the offending State 

has obligations towards all other States, correspondingly, all other States have rights, 

powers, and obligations consequent upon the wrongful act, vis-a-vis the delinquent 

State. 

(ii) Obligations incumbent upon the delinquent State. The wrongdoer is under all the 

obligations incumbent upon any author of an international delinquency, and dis- 

cussed above (see 13.4.2) with regard to ‘ordinary responsibility’. However, now these 

obligations are owed not only to the damaged State, if any, but also to all the other 

members of the international community. In other words, the legal consequences 

of the wrongful act no longer consist merely of a ‘bilateral relation’ (between the 

responsible State and the State victim of the wrongful act), but of a “community 

relation’ between the wrongdoer and all other States. 

Restitution, compensation, or satisfaction in some instances may prove relevant 

when the wrongful act has caused a material or moral damage to a particular State 

(for instance, in cases of aggression, Or in cases of serious violations of the human 

rights of nationals of that State). In such cases, the offending State is obliged to 

make reparation to the State damaged. In most cases of serious and massive 

breaches of ‘community obligations’, however, reparation in its various forms may 

turn out to be inconsequential. Take the example of crimes against humanity, 

genocide, or other large-scale or gross violations of human rights perpetrated 

by a State against its own nationals. Plainly, it is difficult to see how, under normal 

circumstances, it is possible to demand ordinary forms of reparation from the 

responsible State. Nevertheless, one may envisage the possibility that the responsible 

State may pay compensation to the victims, or to the relatives of the victims, of those 

_ gross breaches. 
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(iii) Rights, powers, and obligations of other States. It is more important to establish the 

legal position of other States (namely, any member State of the international com- 

munity, whether or not damaged by the wrong, provided it has the legal entitlement 

or right corresponding to the obligation breached by the responsible State). 

The first set of consequences of breaches of community obligations has been rightly 

set out by the ILC in Article 42 of its Draft Articles and relates to obligations of all 

States other than the delinquent one. These States are under the obligations: (a) not 

to recognize as lawful the situation created by the breach; (b) not to render aid 

or assistance to the responsible State in maintaining the situation so created; (c) to 

co-operate as far as possible to bring the breach to an end. 

In addition all States other than the wrongdoer have the following powers, rights, 

or claims: 

(1) To invoke the aggravated responsibility of the delinquent State, by bringing 

their claim to the notice of that State. 

(2) To demand cessation of the wrong, if it is continuing, and to request assurances 

and guarantees of non-repetition. 

(3) To claim reparation in a form consistent with the nature of the wrong (if a 

State has been materially or morally damaged, as in the case of aggression, the victim 

State may claim reparation as may other States to the benefit of the victim State, or, as 

in the case of gross violations of human rights, to the benefit of the individuals that 

have suffered from the wrongful act). 

(4) If the responsible State has not taken immediate action to discontinue the 

wrongful act or has not complied with the form of reparation sought by the claiming 

States, the right to bring the matter to the attention of the competent international 

bodies. Thus, third States can request the competent body of a universal organization 

(such as the UN) or a regional organization (such as the OAS, the AU, or the Council 

of Europe), or of intra-regional organizations, publicly to discuss the wrong done by 

the delinquent State with a view to attaining public exposure of that wrongdoing, or to 

adopting collective sanctions (see infra, 15.5), etc. The need for States first to take steps 

within international organizations or other appropriate collective bodies seems to be 

warranted and indeed dictated by the inherent nature of this class of responsibility. 

This responsibility arises out of a gross attack on community or ‘public’ values. The 

response to the wrongdoing must therefore be as much as possible public and collective. 

It would be incongruous and contradictory to contemplate on the one hand a form of 

States’ aggravated accountability for gross breaches of fundamental values of concern 

to all members of the world community, and then to envisage, on the other hand, a 

response left to the ‘private’ initiative of each individual member of such community. 

(5) If those bodies take no action, or their action has not brought about cessation 
of the wrong or adequate reparation (if only in the form of strict assurances not to 
repeat the same or similar wrongs in the future), all States are empowered to take 
peaceful countermeasures on an individual basis. When States opt for individual 
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countermeasures, these must be subject to the conditions enumerated above with 

regard to ‘ordinary responsibility’ (see above, 13.4.2(iii) and 15.3.1(a) and (b)). In 

particular, before taking countermeasures, the claimant States must (a) offer to os o- 

tiate with the responsible State as well as propose other means of peacefully ee 

the dispute such as mediation and conciliation, if appropriate, or arbitral or vodicia 

settlement; (b) duly notify the responsible State of their intention to resort to coun- 

termeasures. Plainly, in this case a problem of co-ordination among States resorting to 

countermeasures may arise.*° 

(6) In case of armed aggression, States are entitled to resort to collective self- 

defence (subject to the request or consent of the victim of aggression; see 18.4). 

A caveat must however be entered. The above measures do not affect or prejudice 

the possible operation of the UN security system. If the UN SC considers that a gross 

violation of community obligations amounts to a threat to the peace, a breach of the 

peace, or an act of aggression, it may recommend or decide what measures not 

involving the use of force States are entitled or obliged to take under Article 41 of the 

UN Charter, or may authorize States to take forcible measures against the wrongdoer. 

In other words, faced with an international wrongful act that it deems covered by 

Article 39 of the UN Charter, the SC takes over, and individual States may only take 

action to the extent allowed by the UN 
Charter (individual or collective self-defence), 

or recommended, authorized, or decided upon by the SC. 

A final point also proves necessary: As has been stressed above, violations of com- 

munity obligations may well cause material or moral damage to a particular State. 

Thus, for example, in the aforementioned case of gross violations of human
 rights by 

a State, the victims of those violations may include both nationals of that State and 

citizens of, say, other States. In this case all States members of the international 

community may invoke the aggravated responsibility of the wrongdoer
. In addition, 

the State whose nationals were victims of the wrongful act may complain that it has 

been damaged by the international delinquency, and claim reparation accordingly. 

For this purpose, it is necessary for the State to prove that some of the victims had its 

nationality. In contrast, 
for other States it is sufficient to prove that gross violations of 

human rights have been perpetrated,
 regardless of the victims

’ nationality. 

13.6 TREATY REGIMES AND CUSTOMARY
 LAW 

ON AGGRAVATED
 RESPONSIBILITY
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to measures envisaged in customary international law as a reaction to breaches of 

community obligations. 

As pointed out above (13.5.2(a) ) this problem may only arise with regard to gross 

or systematic violations of a community obligation provided for in a treaty. As for 

minor or isolated or sporadic infringements of the treaty, no remedy is made available 

by customary rules on aggravated responsibility, for, as stated above, these rules only 

contemplate responsibility arising out of gross and serious breaches of community 

obligations. Instead, the treaties under discussion extend the legal regime of 

aggravated responsibility to minor or sporadic breaches of community obligations 

(one could therefore hold that they establish a legal regime of ‘special aggravated 

responsibility’). 

Let us therefore concentrate on the category of gross contraventions. Take the 

case of a State party to a multilateral human rights convention engaging in a 

massacre against both its own nationals and the citizens of another contracting 

State. Clearly, the victim State may request reparation only through the institu- 

tional means available under the treaty and must refrain from resorting to counter- 

measures. (The same holds true for other contracting States, which may act on 

behalf of all the victims of the massacre, be they nationals of the delinquent State 

or of the aggrieved contracting State.) It is only if the institutional remedies fail 

that the aggrieved or any other contracting State may activate the legal means 

available under customary law, including resort to individual countermeasures. The 

need to exhaust institutional or collective mechanisms first derives from the very 

spirit and object of the conventions in question (and any similar treaty): they 

protect community values and provide for a ‘public interest’ in their implementa- 

tion; hence, collective remedial action should always trump any unilateral response 

to breaches. 

For instance, it may happen that the supervisory mechanism established in the UN Covenant 

on Civil and Political Rights cannot work (for example, the State that has breached the 

Covenant has neither made the Declaration under Article 41 nor ratified the Protocol), or 

proves unable to put a stop to the violation, for instance because the offending State does not 

comply with the Committee’s findings. It would be contrary to the spirit of the whole body of 

international law on human rights to suggest that the monitoring system envisaged in the 

Covenant and the Protocol should bar States parties from ‘leaving’ the self-contained regime 

contemplated in the Covenant and falling back on the customary law system of resort 

to peaceful countermeasures. However, as stated above, States parties can fall back on the 

customary regime of ‘aggravated responsibility’, but are not authorized, on the strength of their 

Covenant’s rights and obligations, to extend that regime to breaches of human rights that, as a 

rule, are not covered by it (i.e. isolated or sporadic infringements). 

The same holds true for other treaties, for example treaties banning nuclear tests 

(and clearly not based on reciprocity). If a contracting State breaches such a treaty by 

undertaking a nuclear test on the high seas but off the coast of another contracting 
party, it may cause damage to that particular State; in addition, it simultaneously 

injures the right of all the other contracting States. Again, at least the initial response 
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must be collective, provided of course an institutional mechanism is envisaged in th 
treaty at issue. 

; : 
An important point must here be duly stressed: whenever one is faced with a failure 

of institutional treaty-made mechanisms to react effectively to gross or systematic 
violations, the solutions available as a fall-back, under customary international law, to 
States parties to the multilateral treaty are also available to other States not parties to 
that treaty. In other words, in the event of failure of the multilateral treaty and its 
machinery, customary law takes over to the benefit not only of the contracting parties 
but also of the whole international membership of the international community: the 
treaty collectivity may be replaced by the whole international community. 

13.7 THE CURRENT MINOR ROLE OF 

AGGRAVATED RESPONSIBILITY 

It must be insisted that at present ‘ordinary responsibility’ is still firmly embedded in 

the world community and ‘aggravated responsibility’ plays a relatively minor role. In 

their daily international dealings many States still cling to the idea that they should 

take action in the world community primarily to protect their own interests. They are 

bent on shunning any meddling with matters that are not of direct concern to them. 

For them, State responsibility still is primarily a private matter, arising within the 

framework of a bilateral legal relation. 
Nevertheless, no one can deny the existence of a consistent, if at times ‘thin’, 

practice pointing to the emergence of a legal regime of ‘aggravated responsibility’. 

Moreover, here, as in other areas of international law, it is important for forward- 

looking legal means and instrumentalities to be available. Sooner or later, international 

subjects will make use of them, thus fully implementing those fundamental values 

they tend to proclaim and even tout, but then occasionally forget to put into practice. 



14 

PROMOTING COMPLIANCE 

WITH LAW AND 

PREVENTING OR 

SETTLING DISPUTES 

14.1 INTRODUCTION 

In every national legal system there are various rules establishing the authority of 

courts of law to adjudicate disputes arising between members of the community. By 

virtue of these rules a person can be brought to trial even if he is unwilling to submit 

to court. Normally, for the institution of proceedings a suit by another subject is 

sufficient. In addition, the system for establishing whether in specific instances 

substantive rules are violated is so elaborate and complex that a basic dichotomy 

exists between civil and criminal proceedings. In the latter, most offences can be 

submitted to court by any individual who happens to be cognizant of the offence, by a 

prosecutor or enforcement officers. While this is the rule, there is also the exceptional 

procedure of arbitration whereby disputes on civil or commercial matters can be 

settled by a third party chosen by the litigants. The main feature of arbitration is that, 

if admitted by State legislation and within the limits set out by such legislation, it rests 

on the agreement of the-contending parties: the arbitrator cannot pronounce on the 

dispute if he has not been granted the power to do so by both sides. 

By comparison, the position of the international community appears totally 

rudimentary. Until the adoption of the UN Charter in 1945 States were authorized 

to resort to force to impose their terms of settlement, unless they had entered into 

treaties requiring self-restraint on the matter (the Covenant of the League of Nations, 

of 1919, and the Paris Pact of 1928 were among these treaties; see 2.4.3). States were 

authorized to enforce, even militarily, their rights without previously endeavouring 

to seek a peaceful solution of their differences. Thus, while in municipal systems third- 

party ascertainment of possible breaches of law normally precedes enforcement, in 

international law this intermediate stage was not necessary, and in fact was normally 

skipped. 

However, one should not think that no means other than war were available to 

States for settling their disputes. Over the years States had gradually forged some 
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institutions or mechanisms, available to those willing to resolve their disagreements 

peacefully. 

Things changed considerably after the Second World War, chiefly as a result of the 

establishment of the UN and the introduction of a general ban on the use or threat 

‘of force. States revitalized and strengthened the traditional means for settling dis- 
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putes and in addition established innovative and flexible mechanisms for preventing 

disputes or, more generally, inducing compliance with international law. 

14.22 TRADITIONAL MECHANISMS FOR PROMOTING 

AGREEMENT BETWEEN DISPUTANTS 

From the outset States have forged two classes of means of settling disputes: those 

which aim at inducing the contesting parties to reach agreement, and those which 

instead are designed to confer on a third party the power to settle the dispute by a 

legally binding decision. 
eh ij 

The most elementary method of settling international disputes is resort to 

negotiation between the contending parties. Characteristic of this method is the total 

absence of a third party, be it another State or an international institution. The 

advantage is that the solution is left entirely to the parties concerned, without any 

undue pressure from outside. In addition, as the goal of negotiation is to achieve 

agreement over the conflicting claims, a further and more important element is that 

there will be no loser and no winner, for both parties should derive some benefit from 

the diplomatic exchange. However, it has two major shortcomings. First, negotiation 

seldom leads to an in-depth determination of the facts or, when legal disputes are 

at issue, to the identification of the rules applicable in the-specific case. Second, the 

stronger party is more likely to apply pressure to its counterpart than the other way 

around. More important still, the stronger State may easily subdue the other litigant 

by resorting to a host of means available to it on account of its de facto superiority. 

Thus, negotiation may turn out 
to be a way by which powerful States bend the will of 

lesser States, settling the issue to their 
own advantage. 

Whenever the parties decide to depart from direct diplomatic exchanges and to 

involve a third entity in the dispute, they have various methods at their disposal: 

inquiry, good offices, mediation
, or conciliation. 

Inquiry is a method envisaged in the Hague Convention for the Peaceful Settlement 

of Disputes 1899 (revised and improved upo
n in 1907) (the Russian publicist Fyodor 

Fyodorovich de Martens must be credited with strongly and successfully advocating 

at the Hague Conferences this means of promoting the settlement of disputes). 

a scheme whereby the contending parties agree to set up an 

ndent and impartial individuals, for the 

dispute] by means of an impartial and 
By inquiry is meant 

international body, consisting of indepe 

limited purpose of ‘elucidating the facts [in 
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conscientious investigation’ (Article 9 of the 1907 Convention; emphasis added), the 

presupposition being that they agree on the applicable law. It is for the contestants to 

decide whether the findings of the body conducting the inquiry shall, or shall not, be 

legally binding on them. Inquiry may also be, and more often is, a stage of a more 

complex settlement of disputes process: it aims at establishing facts with a view to 

facilitating the task of a conciliation commission or an arbitral or judicial body (see for 

instance Article 50 of the Statute of the ICJ, pursuant to which “The Court may, at any 

time, entrust any individual, body, bureau, commission, or other organizations that it 

may select, with the task of carrying out an enquiry or giving an expert opinion’). 

The most famous case is that relating to the Dogger Bank incident (1904). During the Russo- 

Japanese war (1904—5) Russian warships fired on a British trawler fleet that was fishing on 

the Dogger Bank in the North Sea, believing that they were Japanese torpedo boats. The 

Commission of Inquiry was asked not only to clarify the facts but also to establish where the 

responsibility lay.! Other cases involved France and Italy. In particular, the Tavignano incident 

may bé mentioned: during the Italo-Turkish war of 1911-12, in 1912 the Italian warship 

Fulmine seized off the coasts of Tunisia the French postal ship Tavignano, suspected of carrying 

war contraband, and took it to Tripoli; the French ship, not having on board any goods likely 

to be considered as contraband of war, was released the day after. The same day and in the 

same area the Italian warship Canopo opened fire on two Tunisian vessels, France requested com- 

pensation for both cases, claiming that the ships seized or attacked were within the Tunisian 

territorial waters (at that time Tunisia was a French protectorate); Italy, on the other hand, 

claimed that the acts at issue had occurred on the high seas. However, the commission of 

inquiry was unable to make any finding, the data provided by the parties being too inaccurate 

for the commission to reach any certain conclusion.’ Also the Tubantia case, between Germany 

and the Netherlands, is notable. The sinking of the Dutch steamer Tubantia on 16 March 1916 

had been caused by the explosion of a torpedo launched by a German submarine.’ 

Good offices, mediation, and conciliation denote three gradations of third-party 

participation in the settlement of disputes. In the case of good offices, a third State or 

an international body is asked, or offers, to induce the contending parties to negotiate 

an amicable settlement. In mediation the third party takes a more active role in the 

dispute settlement, by participating in the negotiations between the two disputants 

and informally promoting ways of settling the dispute. As a rule mediation is all the 

more effective when the mediator is a dignitary of a Great Power or a senior civil 

servant of an international organization. Conciliation designates an even more active 

role of the third party, which carefully considers the various factual and legal elements 
of the dispute and formally proposes the terms of settlement (which, however, are not 
legally binding on the disputants). 

! See the report of the Commission of Inquiry in J. B. Scott, The Hague Court Reports, First Series (New 
York, 1916), at 404-13 and 2 AJIL (1907), at 929. See also A. Mandelstam, ‘La commission internationale 
d’enquéte sur l’incident de la Mer du Nord’, RGDIP (1905), at 161-90, 350-415. 

2 See J. B. Scott, above, n. 1, vol. 7, at 413, 614. 
3 See ibid., Second Series (New York, 1932), at 135 as well as 16 AJIL (1922), at 485-92. 
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14.3 TRADITIONAL MECHANISMS FOR SETTLING 
DISPUTES BY A BINDING DECISION 

In many respects, arbitration involves a qualitative leap. The dispute is no longer 
settled for the sole purpose of safeguarding peaceful relations and accommodating the 
interests of the conflicting parties in a mutually acceptable manner. An additional goal 

is pursued—that of patching up the differences on the basis of international legal 

standards previously accepted by States. Another salient trait is that the court makes a 

thorough examination of both the facts at issue and the law governing them. A further 

significant feature is that the court’s findings concerning both the facts and the law 

are legally binding on the contending parties, in as much as they are set out in the 

disposition (dispositif ). 

Numerous treaty rules providing for resort to arbitral courts have been adopted 

since the late nineteenth century. What is more important still, permanent bodies 

were set up and a whole corpus of rules of procedure was developed. This process | 

began in 1899, when the First Hague Convention on the Peaceful Settlement | . 

of International Disputes set up the Permanent Court of Arbitration (PCA, still in ~ 

existence). It consisted of a standing panel of arbitrators from among whom States. 

in conflict could select suitable persons to assist with settling a specific dispute, plus a. 

an administrative infrastructure (the Permanent Administrative Council and the. - 

International Bureau) created to act as a secretariat in the event of the Court being. - 

called into being. The essential features of the Court were described in 1907 by Fyodor . E 

Fyodorovich de Martens, who had played a central role in setting it up in 1899. He = ~ 

said that ‘The Court of 1899 is only a shadow which, from time to time, materialises, ~~ 

only to fade away once again’.* In a similar vein, the Dutch jurist Asser, at the same _ 

1907 Conference, stated that the PCA was ‘only a phantom, an impalpable ghost, or, 

in plain words, it consisted of a Registry and a list’. Actually, since 1900 the PCA has 

heard only 23 cases, 20 of which were dealt with between 1900 and 1932. The methods 

of conferring jurisdiction on the PCA were twofold: (a) the conclusion of an agree- 

ment submitting a certain dispute to the Court (the so-called compromis); and (b) the 

making of a treaty containing a clause whereby each contracting party was 

empowered to submit to the Court any dispute with another contracting party 

relating to the interpretation or application of the treaty (the so-called arbitral clause). 

It is hardly surprising that the heyday of arbitr
ation was the period between the two 

World Wars, when Western States still made up a relatively homogeneous group and 

were still paramount in the world community. Tradition, domestic legal philosophy 

and attachment to the principle of the rule of law, all prompted Western States to 

4 Martens’ statement is quoted in League of Nations, Permanent Court of International Justice, Advisory 

Committee of Jurists (1922), at 22 and 695. 

5 Conférence de La Haye, Actes et Documents (The Hague, 

Jurists (cit. above, n. 4), at 695. 

1907), ii, at 235. See also Advisory 
Committee of 
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submit to adjudication. Even more important, during that period States were under 

the influence of the Wilsonian concept of ‘open diplomacy’, according to which the 

‘reign of law’, and voluntary submission to impartial judgment would save the world 

community from another conflagration by relaxing dangerous tensions. 

The Permanent Court of International Justice (PCIJ) was created in 1921 (it was 

replaced in 1946 by the International Court of Justice, ICJ). The Court was really a 

permanent body. The framers of its Statute found four great merits in its institution: 

(1) Since it consisted of a group of sitting judges, ‘the contesting parties no longer 

[had] the choice of the judges’. (2) As it was made up of judges ‘permanently associ- 

ated with each other in the same work, and, except in rare cases, retaining their seats 

from one case to another’, the Court could “develop a continuous tradition and assure 

the harmonious and logical development of international law’. (3) While with the 

PCA it could be feared that judges would be inclined to regard cases ‘from a political 

standpoint’, in the case of the PCIJ ‘Law necessarily [became] more authoritative and 

also, possibly, more severe’. (4) While the PCA could include ‘politicians in addition 

to Jurisconsults’, the Court would comprise, ‘besides Jurisconsults, great judges’.® 

In short, the Court was not a court of arbitration ‘but a Court of justice’.’ 

Arbitral courts or tribunals vary in effectiveness and technical sophistication. 

In addition, their jurisdiction is usually limited to a relatively small number of States. 

They all share, however, the characteristic of resting on the consent of States: they - 

are set up by treaties and their jurisdiction is accepted by means of contractual _ 

obligations. In short, the system representing the exception in domestic legal systems, 

that is, arbitration, is the rule in the international community. 

14.4 THE NEW LAW: AN OVERVIEW 

The law that emerged after the Second World War and the adoption of the UN 

Charter exhibits a few unique features. 

First, hand in hand with the general ban on the threat or use of force, a general 

obligation to settle legal or political disputes peacefully evolved under the impulse of 
Articles 2.3 and 33 of the UN Charter. In addition, precisely because of this ban, 
there have been two important developments. On the one hand, States have increas- 
ingly resorted to traditional means of settling disputes and even strengthened them by 
turning them into standing or at least compulsory institutions (in particular, States 
have more and more established permanent or semi-permanent judicial bodies). 
On the other hand, the principal political bodies of the UN, that is the SC and the GA, 
have handled disputes or situations likely to jeopardize peace. 

© See the final Report of the Committee of Jurists, in Advisory Committee of Jurists (cit. above, note 4), at 
695. 

7 Tbid., at 696. 
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Another distinguishi ai i | : guishing trait of modern law is that, in some areas (in particular 

‘nternational trade relations) States have imaginatively crafted new compulsor aah 

~ anisms that share many features with adjudication without however pro es lhi 

i into this class. 
yanonnale 3 

Finally, States have realized that in many areas dispute settlement should be 

replaced by the establishment of mechanisms designed to monitor compliance with 

‘nternational legal standards on a permanent basis, and thus prevent or deter as much 

as possible deviation from those standards. In other words, instead of setting up 

bodies calculated to act after a breach of international rules has allegedly occurred, 

mechanisms have been established aimed at forestalling possible infringements and 

inducing compliance with law. 

14.5 THE GENERAL OBLIGATION TO SETTLE 

DISPUTES PEACEFULLY 

Article 2.3 of the UN Charter is broad in scope, encompassing the peaceful settle- 

ment of all disputes, while Article 33 only imposes the obligation of peaceful 

settlement with regard to ‘disputes
, the continuance of which is likely to endanger the 

maintenance of international peace and security’. However, this loose terminology 

makes it clear that, since in practice any dispute may be 
likely to jeopardize peace and 

security, the obligation of peaceful settlement might concern all disputes. In any 

event, as stated above (3.5), the matter was clarified in 1970, when the UN Declar- 

ation on Friendly Relations, 
adopted by consensus by the 

GA, laid down the principle 

that States must seek a peaceful settlement for any dispute that may arise between 

them. Arguably the Declaration codified a customary rule that was fully consistent 

with, and spelled out the essence of, the new legal system inaugurated by the UN 

Charter. 

States are thus enjoined to endeavour to resolve their disputes peacefully, before 

taking any enforcement action (although they are not duty-bound to settle those 

disputes at any cost). The need to go through this intermediate stage means, among 

other things, that States 
may find it advisable to have the dispute settled by an arbitral 

court empowered to determine whether the law has been breache
d and, if it has, what 

remedial action may lawfully be taken. In spite of its momentous 
importane) this 

general obligation is marred by the absence of any provision establishing by what 

specific modalities disagreement should be solved. No general rules have evolved 

to the effect that S
tates must submit to the authority of

 bodies empowered
 to dictate 

the terms of settlement; in particular, no adjudicating organ endowed with general 

and compulsory jurisdiction has ever been created. Hence, States are at liberty to 

choose any means of peaceful settlement they prefer. Thus, whereas efi “* 

mandated to try to settle their differences by 
means other than force, such stringen 



234 BREACHES OF INTERNATIONAL LAW 

obligation is accompanied by complete freedom as to the choice of the means of 

settlement. 

It is not difficult to grasp the reasons for this utterly unsatisfactory state of affairs. 

All members of the world community have come to realize that it is too dangerous to 

allow disagreements to be resolved forcibly: the threat or use of force between two 

States can easily involve other countries as well, since international subjects are inter- 

connected by a variety of links. Hence, the establishment of the general obligation 

referred to above. However, a profound chasm exists among States as to the modalities 

for settlement. On the one hand, many countries claim that conciliation and judicial 

review are the best means of settlement and that they should therefore be compulsory 

for all States. In contrast, many other nations contend that negotiation is more 

appropriate; more generally, they argue that States should be left free to choose the 

best means in each specific case. 

14.6 RESORT TO TRADITIONAL MEANS 

As a result of the aforementioned ban on the use of force and the consequent 

obligation of States to settle their disputes peacefully, States have increasingly resorted 

to traditional mechanisms for settling disputes. 

Whereas, as in the past, inquiry as a ‘bilateral’ method organized by the disputant 

States has been scantily used (with few notable exceptions),® inquiry or fact-finding, 

as it is now more often termed, has increasingly acquired importance as a means of 

establishing facts employed by international organizations or bodies. For instance, the 

ILO has frequently resorted to this method (under Article 26 of the Organization’s 

Constitution), as have the UN SC (Article 34), the GA or the UN Secretary-General, 

as well as the Council of the International Civil Aviation Organization (ICAO).’ 

Mention should also be made of the International Fact-Finding Commission, pro- 

vided for in Article 90 of the First Geneva Additional Protocol of 1977. However, this 

Commission has not yet become operative for so far parties to international conflicts 

have been loath to request it to act. 

Also mediation has been resorted to. For instance on 8 January 1979 Chile and 

Argentina asked Pope John Paul II to mediate the dispute between them over 

the Beagle Channel; following the Pope’s ‘proposals, suggestions and advice’, of 

8 A notable exception is recourse to this method by the USA and Chile in 1992-3, in the Letelier and Moffit 
case: these two persons had been assassinated in Washington, D.C. in 1976, allegedly by a Chilean intelligence 
officer acting under instructions of the central Chilean authorities. Chile denied responsibility but was 
prepared to make an ex gratia payment equivalent to the amount it would have paid had its responsibility 
been established. The Inquiry Commission was thus simply called upon to determine the quantum of the ex 
gratia payment. See 30 ILM (1992), at 422; 31 ILM (1993), at 1. 

9 See J. Collier and V. Lowe, The Settlement of Disputes in International Law (Oxford: Oxford University 
Press, 1999), at 26-7. 
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_. 1980, they entered into an agreement in 1984 (in RGDIP (1985), at 

Furthermore, after the end of the cold war States have increasingly had recourse to 

international arbitration and adjudication, in the right belief that independent and 

impartial third-party binding settlement of disputes constitutes a helpful way of 

bridging international differences. In particular, an increasing number of States 

chiefly developing countries as well as States belonging to the former Socialist 

bloc, submit disputes to the [CJ (conversely many Western States, contrary to the 

previous trend emphasized above, have tended to shun the Court, presumably out 

of distrust for the judicial settlement of disputes). The docket of this Court has 

greatly augmented, and its judgments tend to cover a growing range of subjects, 

including politically sensitive issues such as self-defence, indirect armed aggression, 

self-determination of peoples, the legality of the threat or use of nuclear weapons, 

genocide, and so on. 

Like its predecessor, the PCI, the Court has a fixed set of rules of procedure, and has developed 

an important case law over the years. In addition, means for facilitating a wider acceptance of 

the Court’s jurisdiction are available to States, the most significant being the so-called optional 

clause. By virtue of this clause every State can declare that it accepts ipso facto and without 

special agreement the compulsory jurisdiction of the Court in relation to any other State 

accepting the same obligation (Article 36.2 of the Court’s Statute). In addition, the Court has 

developed in its case law another method of accepting the Court's jurisdiction, based, as much 

as the other modes, on consent (which in this case may be tacit or implied): the so-called 

forum prorogatum (a State institutes proceedings before the Court against another State that 

has not previously accepted the Court'
s jurisdiction; if, by some acts—such as appearing before 

the Court and arguing the case on its merits—the respondent State shows that it accepts the 

Court’s jurisdiction, the Court is empowered to pronounce on the merits of the case). This 

doctrine was first set out by the PCIJ in 1925, in the Mavrommatis Palestine Concessions 

(Merits) case (Greece Vv. Great Britain) (at 27-8), then taken up by the 
IC) in 1951 in the Haya 

de la Torre case (Colombia v. Peru) (at 78). 

Together with the increasing 
importance of the ICJ, another signal phenomenon of 

recent decades is the proliferation of permanent or semi-permanent international 

courts and tribunals. 

In this connection, one can mention th 

of human rights (for instance, the European Court an 
e courts and tribunals set up in the area 

d the Inter-American Court of 

10 Similarly, in 1979 the US 
President, Carter, mediated between 

Egypt and Israel and achieved the C
amp 

David Agreement. In 1994-5 the so-called Group of Contact (consisting of a number of States including the 

USA, Britain, and Russia) mediated between the conflicting States in the former Yugoslavia, and promote
d 

the conclusion of the Dayton/Paris agreement of November 1995. In 1999, at the request of th
e Foreign 

Ministers of the Group of Seven Industrialized Countries and the Russian Federation, the President of 

Finland, Mr Ahtisaari, and the Russian former Prime Minister, Mr Chernomyrdin, s
cr the task “ 

; , + ates 
lement that was accepte 

i i settl the Kosovo crisis; they eventually proposed a sett 

pean sate 
bia and Montenegro) and by NATO countries, and was later 

both by the Federal Republic of Yu 
oslavia (Ser 

pata by the UN SC by tin 1244 (1999) (see hittp://www.un.org/News/
Press/docs/ 1999/1999 

0610.SC6686.html). 
| 
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Human Rights), within the European Community and the European Free Trade 

Association (EFTA), the International Tribunal for the Law of the Sea, the two ad hoc 

UN criminal tribunals (ICTY and ICTR), the Special Court for Sierra Leone, and 

so on. 

Another significant judicial mechanism is the Iran-US Claims Tribunal. It was established in 

1981 under the Algiers Accord concluded following the 1979 hostage crisis and the consequent 

freezing by the US Government of Iranian assets in the USA or under US jurisdiction or 

control, and the taking of trade sanctions against Iran. The Tribunal was granted jurisdiction 

over: (a) claims of US nationals against Iranian authorities as well as claims of Iranian nationals 

against the USA; (b) claims of each State against the other, arising out of contractual arrange- 

ments for the purchase or sale of goods or services; (c) claims of one State against the other 

concerning the interpretation and performance of the obligations laid down in the General 

Declaration forming part of the Algiers Accord. 

Some commentators have considered the multiplication of international arbitral or 

judicial bodies as likely to lead to discrepancies and conflicts in the interpretation or 

application of international law, hence to a fragmentation of this body of law. Also, it 

has been suggested that the ICJ, as the principal international judicial organ, should 

be given the ‘ole of the court having the final word on international legal issues. It 

may be contended that, by itself, the proliferation at issue is not a negative phenom- 

enon, as it may. stimulate courts and tribunals to hand down better-reasoned and 

more convincing judgments. As a consequence, those judgments which stand out 

both for the compelling nature of their legal reasoning and for the balanced nature of 

their findings will also enjoy greater authority. 

_ 14.7 STRENGTHENING AND 

INSTITUTIONALIZATION OF TRADITIONAL MEANS 

The aforementioned obligation to settle disputes peacefully, currently incumbent 

upon all States, has entailed that States have also endeavoured to strengthen trad- 
itional mechanisms and, what is even more important, to establish them upon a 
permanent or quasi-permanent base. This in particular holds true for conciliation or 
adjudication mechanisms. Furthermore, the UN has increasingly dealt with inter- 
national disputes and, in a few cases, has even gone so far as to set up bodies entrusted 
with judicial functions. 

As far as negotiation is concerned, still the most widespread means of settling disputes peace- 
fully, some treaties make recourse to it compulsory, in the form of mandatory ‘consultations’ or 
‘exchange of views’ (see for instance Article 283 of the UN Convention of the Law of the Sea, 
Article VIII (2) of the 1959 Antarctic Treaty). Other treaties, especially those on the protection 
of the environment, have institutionalized recourse to negotiation, by establishing permanent 
commissions. 
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14.7.1 RESORT TO COMPULSORY CONCILIATION OR ADJUDICATION 

ches feck ra igh dll phate mpulsory conciliation or arbitration) has 
been revived and strengthened, as follows: (1) Compulsory conciliation or adjudica- 

tion procedures are laid down in multilateral treaties of great importance. (2) They 
rest on the basic consent of the overwhelming majority of member States of the 
international community. 

In the case of conciliation, the conclusions and proposals of the conciliatory organ 
are not binding on the parties. In spite of this major shortcoming, the mere facts 

of (a) providing for a right to initiate, or the obligation to submit to, conciliation; 

(b) establishing a procedure to be followed in the conciliation stage; and (c) setting up 

a body responsible for seeking to induce the contending parties to reach an amicable 

settlement, represent a major step forward, given the present state of the world 

community. 
The establishment of compulsory conciliation is the upshot of two conflicting 

approaches. On the one hand, there is the position of those countries which argue that 

the drafting of new international substantive rules can only make sense if some 

compulsory means of settling disputes is established. On the other hand, there are the 

views of the vast majority of States. These States, while conceding the paramountcy 

of the general principle on peaceful settlement of disputes, do not wish to tie their 

hands by accepting a priori the obligation to have recourse to one or another of the 

specific methods of settlement; in particular, they strongly oppose any settlement 

procedure leading to a ‘win or lose’ conclusion. Faced with this rift, international 

lawmakers have eventually struck a balance by making resort to conciliation 

compulsory. 

It should be noted that even this modest advance is not general, but has only been 

achieved in certain very definite areas." 

In some exceptional cases States have decided to make adjudication compulsory. 

A number of devices have, however, been introduced to render the system more 

acceptable to those States which oppose judicial review. Furthermore, the very specific 

11 Under the Vienna Convention on the Law of Treaties of 1969 disputes concern
ing any provision on the 

invalidity of treaties other than those on jus cogens c
an be submitted to conciliation within 12 months of their 

beginning (Article 66(b)). Any party to the dispute can set in motion the conciliation procedure by sub- 

mitting a request to this effect to the UN Secretary-General. The Conciliation Commission, appo
inted from a 

list drawn up by the Secretary-General, ‘shall hear the parties, examine the claims and ae ae make 

proposals to the parties with a view to reaching an amicable settlement of the dispute (Article se " rien 

to the Convention). Clearly, the Commission has quasi-judicial powers, for it can look into bot ; i me an 

the law. However, its findings and proposals are not binding, for the report of the Commission ‘shall have no 

other character than that of recommendations submitted for the consideration of the se clan 

facilitate an amicable settlement of the dispute’ (Article 6 of the Annex). Nonetheless, the authority of the 

Commission’s conclusions and recommendations
 cannot fail to have a great impact on the sty ; er 

therefore, that in actual fact the weight of the Commission’s report will be pow te ~ } te ae y 

binding judgment. It should, however, be added that, in practice, the mechanism has never 
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character of the substantive law to which the system for compulsory adjudication 

relates, accounts for the exceptional acceptance, in principle, by all groups of States, 

of a method of settlement which so many States still look upon with suspicion, 

The system is inter alia provided for in two important treaties, the 1969 Vienna 

Convention on the Law of Treaties and the 1982 Convention on the Law of the Sea, 

The complexity and intricacy of the subject matter, as well as the need for developing 

countries to take account of the views of industrialized States in shaping a new law, 

explain why developing countries had to barter advanced modes of settling disputes 

with developed States, for the acceptance by those States of many of the Third World's 

demands."” 

The mechanisms discussed so far are designed to settle disputes relating to the 

interpretation or application of some specific multilateral treaties. They are pro- 

vided for in so-called compromissory clauses or clauses on compulsory conciliation. 

Other mechanisms are established by general conventions and are charged with the 

settlement of disputes arising in general or in a particular area. 

In this last respect the International Centre for Settlement of Investment Disputes (ICSID) 

stands out. In 1965 a Convention was concluded under the auspices of the World Bank. The 

purpose was to establish a mechanism that could take into account and protect the interests of 

both investors (normally nationals or corporations from industrialized countries) and States 

where investments were made (normally developing countries). Thus a legal framework was set 

up, available to States, individuals, and corporations. No permanent tribunal was established, 

only an Administrative Council, consisting of all member States, and a Secretariat. In addition, 

panels of conciliators and arbitrators (experts in the fields of law, industry, or finance) were set 

up. Parties to investment disputes may thus select conciliators or arbitrators from those panels. 

So far ICSID has proved very successful, primarily in the field of arbitration. 

12 Under the Vienna Convention disputes relating to jus cogens may be submitted to the ICJ at the request 

of one party only, after 12 months have elapsed since the start ‘of wasn 08 without any settlement being 

reached (Article 66(a)). 

In keeping with Article 33 of the UN Charter, Article 279 of the Cutemion on the Law of the Sea of 1982 

reiterates the duty of States to settle their differences peacefully. It then imposes on them the duty to 

‘exchange their views’ as to the mode of settlement to be adopted (Article 283). If no other method is agreed 

upon, each contending party has the right to propose resort to conciliation. If the offer is not accepted or the 

parties do not succeed in agreeing upon the conciliation procedure (under Article 284), any party to the 

dispute is entitled (under Article 287) to initiate judicial proceedings before one of four courts, namely: 

(1) the International Tribunal on the Law of the Sea (ITLOS), established under Annex VI to the Convention 

(the ITLOS has exclusive jurisdiction, through its Seabed Disputes Chamber, over disputes relating to 
activities in the international seabed area; in addition, it has special jurisdiction in matters calling for 
provisional measures). (2) The ICJ. (3) An arbitral tribunal set up in accordance with Annex VII to the 
Convention. (4) A special arbitral tribunal constituted in accordance with Annex VIII. These provisions are, 
however, subject to the limitations provided for in Article 297-9. 

It should be apparent from this short survey that the system under consideration is much stronger than the 
one laid down in the 1969 Vienna Convention. Whilst conciliation is not compulsory, adjudication becomes 
obligatory if the parties fail to agree upon another method of settlement. 

So far States (notably developing countries) have used the judicial mechanisms envisaged in the Law of 
the Sea Convention in a number of cases, submitting their disputes either to the ICJ or to the ITLOS; 
furthermore, in a recent case between Australia and New Zealand versus Japan (Southern Bluefin Tuna), 
an Arbitral Tribunal was instituted (see www.WorldBank.org/ICSid/bluefin Tuna/main.html). 



PROMOTING COMPLIANCE 289 

| 14.7.2 THE INCREASING DISPUTE-SETTLEMENT ROLE OF 
UN ORGANS 

paps ; mee enaeatare ae meh started with the League of 

ditions set out in Article 12.1 of the UN ae “se gee Ries me aia as a 

likely to lead to a threat or a serious dan ty Hae eda abies od 

Thus, a central political body of the au : eu be Seite te neice SE ernational organized community now 
monopolizes (or should monopolize) all those disputes or situations that pose a 
threat to friendly international relations. That body is empowered to call the parties 
concerned to explain their position and can try to narrow their differences, reconcile 
their opposing views, and, if need be, recommend an equitable solution. By the same 
token, any party to a dispute or even a third party may bring a situation or dispute 
likely to jeopardize peace and security to the attention of the SC (or the GA). Thus, 

these two bodies act as centralized organs of conciliation, while at the same time also 

possessing the authority to call upon the parties to adopt a certain settlement. 

_ Interestingly, the SC has indirectly contributed to the settlement of disputes in 

another way as well, by establishing various bodies entrusted with judicial functions. 

In 1991, the SC set up the UN Compensation Commission charged with considering 

claims for ‘any direct loss, damage, including environmental damage and the deple- 

tion of natural resources, or injury to foreign Governments, nationals and corpor- 

ations, as a result of Iraq’s unlawful invasion and occupation of Kuwait’ (SC Res. 687 

(1991)). The Commission, which plays a judicial role, verifies the validity of the 

claims, evaluating losses, assessing payments and resolving disputed claims. 

In 1993 and 1994, the SC set up ad hoc international criminal tribunals charged with pros- 

‘ecuting and punishing persons responsible for serious violations of international humanitarian 

law respectively in the former Yugoslavia and Rwanda (the ICTY and ICTR). The SC conceived 

the establishment of these tribunals as a means of reacting by a judicial process to a threat to 

the-peace and security and also of forestalling disputes between States likely to jeopardize peace 

and security. 

14.8 THE ESTABLISHMENT OF MORE FLEXIBLE 

MECHANISMS FOR EITHER PREVENTING OR 

SETTLING DISPUTES 

14.8.1 QUASI-JUDICIAL COMPULSORY
 SETTLEMENT OF 

TRADE DISPUTES 

An extremely inventive method for settling disput 

trade relations, first under the General Agreemen 

es was worked out in ihe area of 

t on Tariffs and Trade (GATT), 
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established in 1947, and later, in 1994, within the system of the World Trade Organiza- 

tion (WTO). Here the latter system will be outlined. 

The substantive provisions of the relevant agreements on trade are designed to 

liberalize world trade by providing for non-discrimination and most -favoured-nation 

treatment (see 24.5-6), by limiting subsidies and dumping and reducing tariff 

barriers to world trade (see 24.6.3). To ensure that this complex network of inter- 

national rules is complied with, an innovative procedure was devised in 1994, based 

on the Dispute Settlement Understanding (DSU) annexed to the WTO Agreement. It 

hinges on the following points. 

(1) Each contracting State must notify the Organization and the other parties of 

its adoption of trade measures affecting the operation of the substantive provisions 

of an agreement on trade. Notification is followed by consultation. The other con- 

tracting parties must respond to requests for consultation promptly and conduct 

these consultations with a view to reaching mutually satisfactory solutions. Should . 

consultations fail to lead to an acceptable settlement, the parties may ask for the use of | 

good offices or conciliation by WTO. 

(2) If no settlement is attained, a contracting party may submit a complaint to:a ~ 

panel of independent experts. The complaint, it should be emphasized, does not. 

necessarily concern a breach of a WTO provision. What a State may complain of is the | 

‘nullification or impairment’ of benefits accruing to it, brought about by the measures _ 

adopted by the party complained of. What matters is not whether a State has violated 

a specific treaty provision, but rather whether or not it has caused that ‘nullification _ 

or impairment of benefits’ (indeed, a ‘nullification or impairment of benefits’ may _ 

come about even in the absence of a breach of the relevant agreement; conversely, a 

State can breach the agreement without such breach amounting to a ‘nullification or 

impairment of benefits’). | 

(3) The complaint may emanate from a single State or more States (multiple 

complaint). It is submitted to a panel of three (unless the parties agree on a panel _ 

of five) experts in international trade law or policy, serving in their individual 

capacity. Panels are established by the WTO Dispute Settlement Body (DSB), on 
which representatives of all contracting parties sit. The members of each specific 
panel are however nominated by the WTO Secretariat; if the parties do not agree to 
the composition of the panel, membership is determined by the Director-General of 
the WTO in consultation with the chairman of the DSB and the chairman of the 
Council or Committee established under the relevant WTO Agreement. 

(4) The panel hears submissions from each complainant as well as the State com- 
plained of. Third States may also be heard. In making their findings on the facts and 
law, panels proceed in two stages. First they issue an Interim Report with their findings 
and conclusions. The parties may comment on it and request a further meeting of the 
panel to discuss their comments. The panel then adopts a Final Report, which is 
transmitted to the parties and the DSB. 
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| (5) The panel’s report is adopted by the DSB unless (a) it decides by consensus not 

to adopt it, or (b) a party to the dispute appeals against the report. 

. (6) ; If an appeal is made, it is heard by a standing seven-member Appellate Body 

Bpblished by the DSB. The Appellate Body has jurisdiction solely on questions 

of law. That body may of course also pronounce on questions of interpretation of 

the relevant provisions, but it is bound by the interpretations of the WTO Agreement 

-and the various Multilateral Trade Agreements, adopted by the WTO Ministerial 

Conference and General Council (both consisting of representatives of all member 

States of WTO), interpretations taken by a three-quarters majority of States. 

(7) Reports of the Appellate Body are automatically adopted by the DSB unless it 

decides by consensus not to adopt them. 

(8) Monitoring of compliance with the panel’s or Appellate Body’s report is 

exercised by the DSB. In addition, if the State concerned does not comply with the 

report, the complainant State may request the DSB to authorize it to take counter- 

measures, namely to suspend the application, towards the State concerned, of con- 

cessions or other obligations laid down in the relevant agreement. This suspension 

_ may concern either the same trade sector or another sector or even obligations 

deriving from another WTO agreement. 

(9) If the State against which the suspension is carried out objects to it, the matter 

must be referred to arbitration and the findings of the Arbitral Court are final. 

As is apparent, the whole procedure is an inventive admixture of conciliation, 

negotiation and adjudication, -with an interesting follow-up of enforcement, and 

traditional arbitration as a final and extrema ratio mode of resolution. Clearly, this 

unique procedure is warranted by the subject matter: trade relations involve huge 

economic interests; in addition there is often the need to take account of the specific 

problems besetting certain countries or some sectors, a need that, however, must be 

reconciled or balanced with the requirement to ensure non-discrimination, that is 

equality of treatment and absence of unjustified distortions of world trade. 

So far this procedure has proved exceed
ingly useful and successful. A great number 

of cases have been brought before the competent WTO organs or panels. When we 

consider that at present WTO membership runs to 147 States and that all are bound 

by this procedure, we may surely contend that it has proved to be one of the best 

means, by far, of settling internatio
nal disputes in the world community. 

14.8.2 INTERNATIONAL SUPERVISION 

To obviate many deficiencies of the international order in the resolution of conflict, 

a new system of inducing compliance with international rules has gradually 

been introduced for the purpose of scrutinizing the behaviour of States parties to 

specific treaties. This system
 (which was established in some areas as early as 1919, but 

mushroomed particularly after the Second World War) differs from international 

adjudication in many respects. 
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First, the composition of the organ responsible for monitoring the implementation 

of international rules is normally different from that of judicial bodies, for the super- 

visory body may also be made up of representatives of States instead of individuals 

acting in their personal capacity. 

In addition, overseeing functions are frequently entrusted to more than one body, 

and in this case the various organs often differ as to their composition, for one or 

more are composed of independent individuals, whereas others consist of State 

officials. 

Furthermore, normally the initiative of the supervisory procedure is not left to the 

aggrieved State, but can be taken either by the beneficiaries of the international rules 

(for instance, individuals or groups of individuals), or even by the supervisory organ 

itself acting proprio motu, that is to say, on its own initiative. Sometimes there is no 

need for anybody to initiate the proceedings, for the simple reason that the procedure 

is a standing and automatic one, consisting of a periodic scrutiny of the behaviour of 

the States concerned. Thus, while in the case of adjudication the existence of a dispute 

(that is, a clash of opposing views and demands as to the facts and their legal 

appraisal) is necessary for the proceedings to be initiated, in the case of supervision 

the existence of a dispute is almost never a necessary prerequisite of international 

action. 

Also —as has just been pointed out—while adjudication is triggered after a dispute 

has arisen, supervision is normally carried out with a view to deterring States from 

infringing international legal standards. In other words, normally supervision is 

designed to have a preventive purpose. 

In addition, while the hearings of judicial bodies are public, normally the debates 

between the contending parties before an overseeing body (or, where the procedure 

is not contentious in character, the investigatory activities of the body) are carried 

out in camera, so as to avoid attracting publicity to possible violations committed by 

the State under scrutiny while the investigation is under way. 

Finally, as a rule the outcome of the procedure does not consist in a binding decision 

but takes various forms (report, recommendations, etc.) which, whatever their official 

label, have only moral and hortatory force. 

Why did international lawmakers resort to this ingenious system for impelling 
States to abide by international law? There are two closely interrelated reasons. 

First, in the aftermath of the First World War, States started to enter into resort to 

international treaties to regulate matters which until then had remained within their 
domestic jurisdiction. 

These issues included the protection of minorities; the regulation of labour conditions and the 

rights of workers; the establishment of international mandates over territories which up to that 
time had been under the exclusive control of sovereign Powers; the regulation of narcotic 

drugs; and unique matters such as the relations between the Free City of Danzig (now Gdansk) 

and Poland and more generally the protection of the rights of the City laid down in the Treaty 
of Versailles. The new international legislation presented one remarkable feature: it did not 

impose reciprocal obligations, that is to say obligations entailing each contracting party being 
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; — 7 complying with the rules for fear the other contracting State might feel free to 
| disregar t em. Rather, the new rules belonged to that unique class of norms which protect the 
interests of entities other than the subjects assuming the rights and obligations in question— 
such as individuals, groups, populations subject to the mandate system, associations of workers 
and employers, and so on. 

The second reason is that in these new areas it was difficult to establish mechanisms 
for ensuring that the new international rules were faithfully observed. Resort to 

adjudication was not feasible on a number of grounds, including the fact that States, 
ough they had accepted such new and bold obligations, were reluctant to submit 

9 judicial bodies. Furthermore, the unique features of the subject matter meant that 

adjudication was scarcely appropriate. Indeed, the non-reciprocal character of the 

obligations laid down in those rules meant that infringement of one of them might be 

P ed over in silence, if it was only the other contracting States that had the right to 

demand compliance. It was, therefore, only logical to bestow the right to exact respect 

for the rules upon the very entities for whose benefit they had been agreed upon. 

However, it would have been impossible for States to accept the granting of locus 

tandi before international courts to individuals or groups..A compromise was 

sached. It lay in allowing individuals or groups to petition international bodies that 

vere devoid of any judicial function and power. meee 

-.To satisfy all the requirements mentioned above, imaginative monitoring systems 

vere contrived. To make them acceptable to States, it was deemed necessary to water 

jown their possible impact on State sovereignty. To this effect, no binding force was 

ttached to the final assessment of supervisory bodies. In addition, side by side with 

rgans consisting of impartial individuals, bodies composed of State representatives 

ere set up (plainly, they are more sensitive to States’ exigencies and, therefore, more 

nclined to attenuate possibly harsh evaluations). It was also decided, as pointed out 

bove, that the meetings or sessions of the monitoring bodies should normally be held 

in camera, for the manifest purpose of shielding States from public exposure. 

Supervisory systems proved a balanced and relatively effective means of impelling 

States to live up to their international undertakings. It is, therefore, not surprising that 

certain of them survived the Second World War (for example, the ILO mechanisms 

for monitoring the application of international labour conventions, and the systems 

for scrutinizing conventions on narcotic drugs). In other areas new control machinery 

yas instituted. The fields in which supervision is at present most widespread are (a) 

international labour conventions; (b) treaties and other international standards on 

auman rights; (c) the peaceful use of atomic energy; (d) the enivitonments (e) the 

tarctic and outer space; (f) international economic law; (g) international and 

nternal armed conflict. , 

Plainly, the expansion of supervision to so many important areas testifies to Its 

sponsiveness to States’ needs. In addition, it also proves that all groups of States are 

teady to submit to supervision, for even those countries which are loath to accept 

; ‘38 ; itoring. 

other international means of investigation do not oppose international monitoring 
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This, of course, is mainly due to its flexibility and to the fact that supervisory b 

do not put States in the dock, but tend to persuade them, even before any possi 

breach occurs, by dint of cautious diplomatic and moral pressure, to abide by th 

rules which they may be inclined to disregard. 

There are four principal modalities through which supervision is effected. 

(1) Examination of periodic reports submitted at predetermined intervals by 

States concerned. 

For example, the reports by the member States of the ILO concerning the applicati 

of international labour conventions under Article 22 of the ILO Constitution; the rep 

provided for in various human rights conventions, such as the 1965 Convention on Raci 

Discrimination (Article 9); the 1966 Covenants on Human Rights (Articles 16 and 

respectively); the 1956 Slavery Convention (Article 8); the 1984 UN Convention agai 

Torture (Article 19). 

(2) Inspection, far more effective and penetrating than the examination of Stat 

reports, where the inquiring body must confine itself to the data provided by the Stat 

concerned. On-the-spot investigations allow international organs (or, as in the case 0 

the treaties on Antarctica and outer space, the other States parties to the treaty) t 

satisfy themselves as to whether a State respects or disregards the treaty. 

This class of monitoring is, for example, provided for in the treaty on the International Agenc 

for Atomic Energy (Article 12.6), the Antarctic Treaty (Article VII), the 1967 Treaty on th 

Peaceful Use of Outer Space (Article XII). Inspection is also provided for in many treaties 0 

protection of the environment (see 23.3.4(b)) as well as in the 1987 European Convention fe 

the Prevention of Torture and Inhuman and Degrading Treatment or Punishment and the U] 

2002 Optional Protocol to the Convention Against Torture. 

(3) Supervision carried out through a contentious procedure where the parties to 

dispute, or the State under control and the supervisory body, engage in a contentiou 

examination of the case. 

See, for example, the procedures provided for in Articles 22.3, 24.5, and 26.9 of the IL 

Constitution; in Article 41 of the Covenant on Civil and Political Rights; and in the Option: 
Protocol to the Covenant (the Human Rights Committee is entrusted with looking into allege 
violations of the Covenant, either at the request of a contracting State or of individuals subje 
to the jurisdiction of a party to the Protocol); in Article 21 of the Torture Convention of 198¢ 

(4) Adoption of measures designed to forestall the possible commission of inte 
national delinquency by a State. So far this unique form of ‘preventive’ supervisic 
has been chiefly established in the area of the peaceful use of atomic energy an 
protection of the environment (see 23.3.4). The special nature of the subject matt 
accounts for the exceptional characteristics of this international scrutiny. 

Take, for example, certain bilateral agreements such as those between Canada and the Feder 
Republic of Germany of 11 December 1957; between Canada and Australia of 4 August 195 
between the UK and Italy of 28 December 1957; or the treaty instituting EURATOM (Artic 
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3). All of them make the delivery of nuclear material conditional on a preventive control of 

facilities of the recipient party by the granting State. Only if those facilities are considered 

nsistent with the general standards set out in the agreements can the material be delivered. 

this case, the extreme importance of the matter, that is, the danger that nuclear material 

ight be used for military purposes, warrants resort to a very advanced type of supervision 

ich States would otherwise find unacceptable. 
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ENFORCEMENT 

15.1 TRADITIONAL LAW 

15.1.1 GENERAL 

In domestic legal orders enforcement strictly denotes all those measures and pro- 

cedures, mostly taken by public authorities, calculated to impel compliance, by 

forcible and other coercive means, with the law. Consequently there exists a clear-cut 

distinction between those measures and procedures, that is, sanctions, on the one 

hand, and, on the other hand, forcible acts which, since they do not amount to an 

authorized institutional reaction to a wrong, are unlawful. By contrast, in the old 

international community this distinction could not be made. There existed no central 

authorities responsible for enforcing the law on behalf of the whole community: self- 

help prevailed, that is, only the aggrieved State was authorized to react to what it 

considered a breach of its rights by another State. What is even more striking, the law 

applicable before the First World War also allowed resort to force for the protection of 

one’s own interests. Consequently, there was no substantial difference between legitim- 

ate forcible ‘sanctions’ and resort to military force for safeguarding or furthering 

one’s own interests. States were only to respect certain modalities: if they decided to 

engage in war, they were to express their animus belligerandi (intent to wage war) in 

some way, with the consequence that all the rules on war and neutrality became 

applicable. If, instead, they preferred to resort to coercion short of war, they were 

to make it clear that they did not mean to render the laws on war and neutrality 

applicable, but preferred to remain within the province of the laws of peace. Other 

modalities concerned the proper use of force: in the case of war, various rules on 

warfare placed restraints on the conduct of hostilities; in the case of forcible measures 

short of war, a few general principles gradually evolved. 

A further distinguishing trait of traditional law was that even when a State resorted 
to armed force in order to react to wrongful behaviour by another State, no prior 

exhaustion of peaceful remedies was requested; much less was the State required to 
wait for a third party to pronounce on whether international law had actually been 

broken. Thus, while in domestic legal systems enforcement is normally carried out 
after judicial ascertainment that a breach of law has indeed occurred, in traditional 
international law States were authorized to judge by themselves, that is to base their 
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possible resort to force on their own unilateral a ; ssessment of w fonts rongdoings by other 

: In the following pages | shall summarize, albeit briefly, traditional law, on two 

ain grounds: (i) this body of law has not been completely superseded, let alone 

obliterated, by the new law; (ii) it is impossible to fully grasp the purport of the 

current law without knowing the fundamentals of traditional law. 

45.1.2 CLASSES OF ENFORCEMENT MEASURES 

Both before and after the First World War State practice and legal literature tried to 

identify the various forms which the use of force could take. The classification which 

1 shall set forth below is primarily intended to serve practical purposes and to unravel 

the maze of States’ conduct. Except for the differentiation between the use of force 

short of war and war proper, which is based on legal differences between the two 

ategories and is therefore of scientific value, all the other distinctions serve a classifi- 

story purpose only. In particular, the distinction between armed intervention 

whereby States act to protect their own interests) and armed reprisals (reactions 

against wrongful acts of another State), a distinction States often relied on, was rather 

blurred in actual practice, for two reasons. First, States were, in any.case, authorized to 

» force to pursue their interests, and so it did not make much difference whether 

hey engaged in military action to react to an instance of unlawful conduct by another 

State, or to safeguard their own interests. Second, all too frequently States invoked 

egal considerations as a cloak to cover their action in cases where they acted out 

~ of mere political interest; conversely, in some instances, when they were the victims of 

breaches by other States, their reaction was not explicitly based on legal arguments. 

15.1.3 FORCIBLE INTERVENTION 

By forcible intervention in the internal or external affairs of another State is meant 

by the threat or use of force, to do something (for example, to 

change its government, to enter into a treaty with a third State, to cede territory,
 or to 

carry out certain actions in its territory) in the interest of the intervening State. 

Forcible intervention took the form of military oc
cupation of the territory of 

another 

State, naval demonstrations,
 naval blockade (that is to say the blocking b

y men-of-war 

of a portion of the coast of another State), embargo (in the old sense, that 1s the 

and so on. International 

seizure of ships belonging 
to the other State or its nationals), 

practice is replete with cases of armed intervention. 

In some instances armed intervention in the territory of other States was 

officially justified by th
e intervening State on the grounds of ‘self-defence and self- 

preservation’. 

elia Island (off East Florida, at the mouth of St Mary’s 

a) then under Spanish sovereigiity, on the 

nd over which the 
As early as 1817 the USA occupied Am 

river, near the boundary of the State of Georgi 
a 

grounds that it had bec
ome a centre of illicit 

trafficking harmful to the a 



298 BREACHES OF INTERNATIONAL LAW 

Spanish authorities were unable to exercise control.' In 1817 the American troops invaded 

Western Florida, which was also still under Spanish sovereignty, to repel the Seminole Indians 

living in Florida.’ 

Another famous incident is that of the Caroline. On the occasion of the Canadian rebellion 

of 1837 against the British authorities (Canada being at the time under British sovereignty), 

rebels were assisted by American citizens who several times crossed the Niagara (the border 

between Canada and the USA) on the Caroline to provide the insurgents with men and 

ammunitions. A party of British troops headed by Captain McLeod was then sent to attack 

the ship. They boarded it in the US port of Fort Schlosser, killed a number of men, set the 

ship on fire, and cast it adrift towards Niagara Falls. The US Government protested against 

this violation of its territorial sovereignty. A characteristic feature of the Caroline incident 

is that Britain saw no need to justify its behaviour by invoking a breach of international 

law by the USA. Rather, it claimed that its violation of US sovereignty had been rendered 

necessary by the fundamental right of ‘self-defence and self-preservation’, However, the 

ensuing diplomatic correspondence enabled the two States to agree upon a delimitation 

of the instances in which armed attack on the territory of another State was allowed. According 

to the definition by the US Secretary of State, Webster, the attacking State must show a 

‘necessity of self-defence, instant, overwhelming, leaving no choice of means and no 

moment for deliberation’. This formula, which became famous and was taken up in sub- 

sequent years, initiated an international practice which gradually led to the placing of 

some restrictions on the unfettered freedom of States to use force for the protection of their 

interests.’ 

In other instances States sent armed troops abroad for the purpose of protecting 

their own nationals. In such cases the justification normally invoked by the invading 

State was that the territorial State had failed to take all the precautionary and other 

measures necessary for safeguarding the life and property of foreigners. It, therefore, 

proved imperative to substitute for this omission. Plainly, this sort of justification lent 

itself to many abuses. 

According to the American writer Offutt,* between 1813 and 1928 US troops were sent abroad 

at least seventy times in order to protect US nationals or ‘US interests’. Not unexpectedly, most 

military expeditions were effected by the USA in Latin American countries, but US troops 

also landed in other countries, such as Japan (1853, 1854, 1863, 1864, 1868); China (1854, 

1856, 1859, 1900); Egypt (1858 and 1882); in Kisembo (on the west coast of Africa) in 1860; 

Formosa (now Taiwan) (1867); and Korea (1871, 1888, 1894). During the same period British 

forces landed in Honduras in 1873 and in Nicaragua in 1895 and 1910, and German forces in 

Samoa in 1899. 

' On the Amelia Island case see Moore, Digest, ii, 406-8; Right to Protect Citizens in Foreign Countries by 
Landing Forces, Memorandum of the Solicitor for the Department of State, 5 October 1912, 2nd edn. 
(Washington, D.C.: Government Printing Office, 1929), at 51-2. 

2 See Moore, Digest, ii, 402-5; Right to Protect Citizens in Foreign Countries, at 52-3. 
3 On the Caroline case see Moore, Digest, ii, at 409-14; Lord McNair, International Law Opinions (Cam- 

bridge: Cambridge University Press, 1956), ii, at 221-30; R. Jennings, “The Caroline and McLeod cases’, 23 AJIL 
(1938), at 82-99. 

* M. Offutt, The Protection of Citizens Abroad by the Armed Forces of the United States (Baltimore: Johns 
Hopkins University Press, 1928), at 12 ff. 
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" 
In other instances, chiefly in the nineteenth century, States used force abroad 

allegedly for the purpose of protecting the life or assets ot individuals (not necessarily 

their nationals) threatened by civil commotion (so-called humanitarian intervention) 

In fact there were military interventions by European countries in other States (fe 

instance, the Ottoman Empire) designed to further political or diplomatic interests 

f the intervening Powers. 

5.1.4 REPRISALS 

eprisals are acts or actions in response to an unlawful act by another State. They 

onsist of violations, by the allegedly wronged State, of international rules vis-a-vis 

e wrongdoer. In other words, reprisals are unlawful acts that become lawful in that 

ey constitute a reaction to a delinquency by another State. It obviously follows that, 

the State against which reprisals are taken had not in fact breached international 

es, the State resorting to reprisals can be held responsible for a violation of inter- 

national law. In traditional international law reprisals were aimed at either impelling 

e delinquent State to discontinue the wrongdoing, or at punishing it, or both. 

They are usually divided into peaceful and military. The former term covers actions 

that may consist of the failure to apply towards the alleged author of a breach of 

international law, a treaty or a customary rule (for instance, on the treatment 

of foreigners), the mass expulsion of nationals of a State with which the State taking 

reprisals had concluded a treaty prohibiting such expulsion, and so on. The latter 

category includes any act implying the threat or use of military force against the State 

responsible for a wrongful act. This category, therefore, covers the actions indicated 

above under the heading of intervention (blockade, embargo, and so on). 

The famous Naulilaa case may be mentioned. In 1914, while Portugal was still neutral, German 

forces from the German colony of South West Africa (at present Namibia) crossed the border 

with Angola, then under Portuguese domination, in order to meet Portuguese authorities and 

initiate negotiations concerning
 the importation of food and the setting up of p

ostal relations 

with Germany through Angola. At the Portugu
ese post of Naulilaa, on the southern border of 

Angola, the head of the German
 team, the governor of a district in South West Africa, and two 

d primarily by the linguistic 

German officers were killed following a misunderstanding cause 

incompetence of the German interpreter, who hardly spoke and read Portuguese. By way of 

reprisal German troops were sent to destroy Portuguese posts and kill Portuguese soldiers. The 

Special Arbitral Tribunal instituted by Germany and Portugal determined in
 1928 the following 

concerning reprisals: first, they comprise acts which would normally 
be illegal but are rendered 

lawful by the fact that they constitute a reaction to an international spanpes somes second, 

they must be ‘limited by considerations 
of humanity (es experiences de V’humanité) and the 

rules of good faith applicab
le in the relations between States’; third, they must not be perth 

although they need not 
be strictly proportionate 

to the offence; fourth, th
ey must be se 

by a request for peacefu
l settlement (they must ‘have remained unredre

ssed after “ pero e
s 

amends’); fifth, they must ‘seek to impose on the offending State reparation for the offence, the 

return to legality and the avo
idance of new offences’. It is interesting to note that in this case, 
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the Tribunal held that Germany had violated international law because: (1) the Portuguese had 

not acted contrary to international law, since the killing of the three Germans was not a wilful 

but a fortuitous, if deplorable, incident; (2) the Germans had not made a request for peaceful 

settlement before resorting to force; (3) the force used by Germany was ‘excessive’ and ‘out of 

any proportion’ te the conduct of Portuguese authorities (at 1026-9). 

Clearly, the requirement whereby armed reprisals are lawful only to the extent 

that they constitute a reaction to a wrong committed by another State presupposes 

the emergence of a rule prohibiting forcible intervention, that is, any interference 

in another State by the threat or use of force (see 2.5.2 and 3.4). So long as such 

intervention was admitted, armed reprisals hardly made up a separate category, for it 

did not matter very much whether forcible measures short of war were to be labelled 

‘intervention’ or ‘reprisals’. 

International law did not impose the choice of one form of reprisal rather than 

another. Until the First World War international law did not exercise any restraints, 

Afterwards the restrictions on war laid down in the Covenant of the League of 

Nations and the concomitant limitations on forcible intervention led States to 

gradually restrict resort to armed reprisals as well. 

15.1.5. WAR. 

As stated above, until 1919 States were free to resort to war whenever they considered 

it fitting. In 1899 a Convention adopted by the Hague Peace Conference (Hague I) 

prescribed a.Declaration of war or an ultimatum (namely, a declaration making the 

beginning of hostilities contingent on the non-observance by the other party of the 

conditions set forth therein). The 1899 Hague Convention, which was restated in 1907 

and arguably turned into customary international law (unless it is held that it in fact 

codified a pre-existing customary rule), can, however, be violated without this breach 

implying that war, in the full sense of the word, has not started: if a State initiates 

warlike action against another State without complying with the Convention, it only 

makes itself answerable for a breach of international law; nevertheless the so-called 

state of war (namely the entering into operation of the laws of war and neutrality) 

comes into force. 

15.2 NEW TRENDS FOLLOWING THE FIRST 

WORLD WAR 

Sweeping restrictions on resort to war proper were laid down in the Covenant of the 
League of Nations (1919) and later on in the Kellogg—Briand Pact of 1928, or Pact of 
Paris (see 2.4.3). In addition, it was felt that armed force should not be used to settle 
international disputes, in particular to recover money and other assets loaned to 
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| foreign States (the Hague Convention II of 1907 respecting the Limitations of th 
Employment of Force for the Recovery of Contracts Debts, also called the ie ~ 
Porter Convention; see above, 2.3.4). This view resulted in three major develo a 

tween 1918 and 1938: (1) A customary prohibition of war as a means of ee 

e’s own interests slowly emerged. (2) Consequently, a set of rules evolved Ee 

g recourse to armed force under exceptional circumstances (reprisals; self-defence; 

rotection of nationals abroad whose life and assets were in peril because the fetid: 

torial State was unable or unwilling to protect them); in particular rules evolved 

etting out the conditions on which armed reprisals were lawful, and better dis- 

inguishing them from retortion, on which see infra 15.4 (these rules crystallized both 

as a result of the aforementioned Naulilaa case and under the impulse of a resolution 

dopted in 1934 by the Institut de droit international).° (3) A gradual process circum- 

cribing the grounds for forcible intervention in the territory of another State led to 

1e formation of a rule prohibiting ‘dictatorial intervention’, that is, the threat or use 

sf force for the purpose of imposing on the will of another State. 

15.3 ENFORCEMENT OF INTERNATIONAL RULES 

IN MODERN INTERNATIONAL LAW 

t present, as stated above (see 3.4), force and the threat of force ‘against the terri- 

torial integrity or political independence of any State, o1 in any other manner 

iconsistent with the Purposes of the United Nations’ are prohibited by the ban 

aid down in Article 2.4 of the UN Charter and a corresponding customary rule. 

n consequence, reprisals have become the most widespread means of enforcing 

international rules. Two trends have emerged. 

First, on account of the ban on force, armed reprisals in time of peace are con- 

idered unlawful, except when resorted to against unlawful small-scale use of force: 

se 18.7 (in time of war belligerent reprisals against some limited targets are allowed; 

2e 20.6.5(b)(1)). Hence, to differentiate these prohibited reprisals from those permit- 

ed, it is now preferred to term the latter ‘countermeasures’ (an expression used for 

the first time in 1978 by the US—France Arbitral Tribunal in Air Service Agreement, at 

417). There is no point in objecting that, if armed 
reprisals are ruled out, the weakness 

and the frequent failures of the UN collective security system, as well as the inef- 

fectiveness of many economic sanctions, would leave a victim State at the mercy of 

States bent on violating international law. In fact, the collective security system was 

not engineered in 1945 to enforce international law, but only to fmasiasr or restore 

international peace and order. Any time a violation of international law does not 

amount to a threat to the peace or a breach 
of the peace, that collective security 

system 

5 See text in H. Wehberg, Institut de Droit International— Tableau général des résolutions (1873-1956) 

(Basle: Editions juridiques et sociologiques S.A., 1957), at 167-70. 
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may not be triggered. By the same token States remain bound by the prohibition laid 

down in Article 2.4. Consequently, they may only resort to peaceful countermeasures. 

Second, there is a growing tendency towards the adoption of ‘sanctions’ by inter- 

national organizations, particularly as a reaction to serious and large-scale breaches of 

international law (see infra, 17.1 and 2). Clearly, while countermeasures are actions 

taken by individual States, sanctions are collective responses undertaken within an 

institutional framework. 

15.3.1 COUNTERMEASURES 

In the event of a breach of international law, the injured State (see 13.4.2 and 13.5.4) 

is legally entitled to disregard an international obligation owed to the delinquent 

State. 

Countermeasures, whether taken to react to cases of ‘ordinary responsibility’ or 

to respond to instances of ‘aggravated responsibility’ (see supra, 13.4.2(iii) and 

13.5.4(b)(iii)), must, however, fulfil some basic conditions, and in addition are subject 

to a set of limitations. Peale Ki, 
The general conditions are that: 

(1) States are not allowed to resort to them as soon as the wrong occurs; the 

injured State must first call upon the responsible State to discontinue the wrongful 

action (in cases of a continuing delinquency) or. make reparation, in other cases. 

(2) If the cessation of the wrong is not obtained or no reparation is made, the 

injured State must endeavour to obtain it through negotiations. The aim of negoti- 

ations is either to settle the dispute or to agree upon another means of settlement. 

This requirement follows from the general principle, already referred to (3.5 and 14.5), 

whereby States are under the general obligation to settle their disputes peacefully. 

Only when the author of the wrongdoing refuses to engage in negotiations, or wilfully 

or mala fide hampers the working of ‘other means of adjustment available, can the 

injured State consider in good faith that no other choice is available, and resort to 

countermeasures. = 

In the particular case where States have already undertaken to submit their disputes 

to a compulsory settlement mechanism, countermeasures are not allowed until such 

time as the settlement mechanism has been activated. 

This view is not unanimously shared. Whether or not one agrees to it, it seems nevertheless 
certain that some treaties implicitly or explicitly rule out resort to countermeasures, as a 
settlement of dispute mechanism is available and in addition it is backed up by an international 
organization. This applies, for instance, to disputes relating to the interpretation or application 
of the European Convention on Human Rights, the American Convention on Human 
Rights, the European Community Treaty and WTO Agreements. The principle was clearly 
stated by the US—France Arbitral Tribunal in Air Service Agreement: the Tribunal held that any 
State can establish for itself whether another State has violated its international rights and, if 
so, take countermeasures, ‘unless the contrary results from special obligations arising under 
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particular treaties, notably from mech 
organizations’ (at $81). 

_ As for the different question of whether a State may 
of failure of an institutional 

anisms created within the framework of international 

~e resort to countermeasures in a case 

ted’ ~ eS x tigi of dispute mechanism, see (with specific reference to 
aggravated’ responsibility arising out of gross violations of community 

damental values) supra, 13.5. obligations enshrining 

(a) Limitations on countermeasures 

[here are limitations on the countermeasures that may be taken within the frame- 
work of both ‘ordinary’ and ‘aggravated’ responsibility. Countermeasures (taken in 

e of peace) cannot consist of the violation of a host of international rules enshrining 
basic values protecting the interests of the international community as a whole. 

(i) Obligations concerning the threat or use of force. Countermeasures may not dero- 
gate from the obligations concerning the threat or use of force. The principle, evolved 

after the gradual turning of Article 2.4 of the UN Charter into a customary rule 

endowed with the force of a peremptory norm, was clearly laid down in Principle 1.6 

of the 1970 UN Declaration on Friendly Relations, whereby ‘States have a duty to 

- refrain from acts of reprisal involving the use of force’. This provision may be deemed 

to reflect or codify customary international law (see also Article 50.1(a) of ILC Draft 

yn State Responsibility). 

The ICJ, when it has pronounced on the matter, which admittedly has only been in passing, has 

sever explicitly held armed reprisals to be contrary to law. This holds true both for Nicaragua 

(merits) (at §§176 and 198) and Legality of the Threat or Use of Nuclear Weapons (where the 

Court stated that the reprisals at issue ‘are considered to be unlawful’; at $§37—50, in particular 

42 and 46). When faced with cases of armed reprisals, the UN SC has often tended to condemn 

them, not because of their inconsistency with the Charter and general international law, but 

rather because they were ‘disproportionate’. Nevertheless, the principle at issue is firmly 

rooted in the present international legal system.’ 

(ii) Protection of human rights. Countermeasures may not disregard international 

tules for the protection of human rights or, more generally, the dignity and welfare of 

human beings. This serious limitation follows from the general principle on respect 

for human rights discussed above (3.6 and see also Chapter 19), which has acquired 

such importance in the world community that it is no longer possible to sacrifice 

the interests and exigencies of human beings for the sake of responding to wrongs 

caused by States. Consequently, if a State breaks an international rule, the aggrieved 

party is not authorized to violate international rules protecting the rights or inter- 

ests of nationals of the delinquent State. States cannot make the consequences of 

international misbehaviour fall upon innocent people. 

The limitation under discussion, upheld in Article 50.1(b) of ILC Draft on State 

6 For this practice see D. Bowett, ‘Reprisals Involving Recourse to Armed Force’, 66 AJIL ( idler : 7,0. ¥ 

7 See the practice carefully reported and per
ceptively commented upon by R. Barsotti, ciated ee 

in A. Cassese, ed., The Current Legal Regulation of the Use of Force (Dordrecht, Boston, anc Lancaster: 

Martinus Nijhoff Publishers, 1986) at 79-110. 
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Responsibility, was partially codified in the 1969 Vienna Convention on the Law of 

Treaties (even though it is open to debate whether this belongs to the same branch 

of international law). Article 60.5 of this Convention lays down that a material breach 

of a bilateral or multilateral treaty cannot be invoked by a party as a ground for 

terminating the treaty or suspending its operation, in whole or in part, in the case of 

‘provisions relating to the protection of the human person contained in treaties of a 

humanitarian character, in particular to provisions prohibiting any form of reprisals 

against persons protected by such treaties’. 

This provision codifies only in part the general limitation upon reprisals, for it rules 

out disregard of a treaty whenever the treaty itself is broken by another party. By 

contrast, the general limitation set forth above is intended to protect human beings 

even if the breach relates to a rule other than that which might be violated by way of 

reprisal. International rules designed to protect human beings must be observed 

under any circumstance, whether or not they themselves are the subject of a breach 

and regardless of whether they are contained in a treaty or are customary in nature. 

The general qualification under discussion does not apply solely to treaties or 

general rules on human rights or to the humanitarian law of armed conflict. It also 

extends its reach to rules protecting fundamental interests or needs of human beings. 

Thus, for instance, if a State acts contrary to international law (for example, by 

mistreating foreign diplomats, or unlawfully hampering innocent passage through its 

territorial sea), the injured State cannot reciprocate by terminating (or suspending 

the application of) a treaty which provides for economic aid to the defaulting State 

for the purpose of alleviating the plight of a segment of its population. This kind 

of retaliation would ultimately damage the needs and interests of human beings. 

Similarly, if a State unlawfully expropriates the assets of foreigners, the national State 

of the expropriated companies cannot react by terminating a commercial treaty 

intended to benefit poor sections of the population of that State. (In this instance, 

we are also dealing with the breach of an international rule protecting interests. and 

rights—those relating to property—which the two 1966 UN Covenants consider as 

not worthy of the same international protection as other interests and needs of 

the human person. Consequently, we are faced with two conflicting interests, one of 

which outweighs the other in international consideration. This condition reinforces 

the obligation not to disregard, by way of countermeasure, the rule protecting funda- 
mental human interests.) In a nutshell, the reciprocity principle does not apply when 
basic concerns and exigencies of human beings are at stake. 

(111) Obligations imposed by peremptory norms of general international law. Counter- 
measures may not disregard obligations imposed by norms of jus cogens (see also 
above). This prohibition, restated in Article 50.1(d) of ILC Draft on State Responsibil- 
ity, aims at filling any gap left by the ban on countermeasures derogating from norms 
on the threat or use of force, or human rights and humanitarian law. It is therefore 
a ‘residual’ prohibition. It covers such areas as self-determination of peoples and 
protection of the environment. 
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It is doubtful w : hm as 
pcos — countermeasures consisting of violations of diplomatic or consular 

ul unities are ibi = eg hagees rd 
2 

m _ ays idl Article 50.2(b) of ILC Draft rules out countermeasures directed 

, © obligations to respect the inviolability of diplomatic or consular agents 

premises, archives and documents’. The ICJ judgment in US Diplomatic and Consular Staff in 

Tehran (at one as well as State practice seem to support this proposition, subject to a 

et practice shows that States feel authorized to derogate from diplomatic or consular 

immunities by way of specific countermeasures against violations of these immunities by the 

counter-party. 

(iv) Countermeasures must not breach the rights of third States. Generally speaking 

countermeasures may only target the State allegedly responsible for an apace 

wrongful act. Hence, among other things, it is not permitted to violate, through a 

ountermeasure, an international rule imposing community obligations (that is to 

say, obligations erga omnes giving rise to correlative rights erga omnes. see above, 

1.8.2). For instance, it is not permitted, through a countermeasure, to disregard treaty 

sbligations granting rights to other States. Indeed, the violation of such an obligation 

would result in the breach of the right of all the States other than the wrongdoing 

State; it would be inadmissible, for these States have nothing to do with the initial 

delinquency. 

It is in the light of these principles that one should consider the application by the US 

authorities of the Helms—Burton Act of 12 March 1996 and the D’Amato—Kennedy Act 

of 5 August 1996. The first Act, ‘ntended both to help the Cuban people ‘to restore its 

freedom’ and to protect US nationals against Cuban acts of confiscation and illicit traffic of 

confiscated assets, allowed among other things unilater
al measures against foreigners or foreign 

companies engaging in commercial activities involving assets ‘confiscated’ in Cuba in early 

1960. The second Act aimed at depriving what the USA considered ‘rogue’ States of financial 

means for supporting international terrorism; it provided for ‘sanctions’ against any person 

or company investing in Iran or Libya $US 40m. in oil activities. The implementation 
of these 

laws entailed that, to ‘punish’ Cuba, Iran, or Libya, the US authorities were empowered to 

breach international agreements (bilateral treaties or the WTO rules) vis-a-vis third 

States whose nationals or companies engaged in forms o
f ‘prohibited’ trade with Cuba, Iran, or 

by the harsh 

Libya. Plainly, the two Acts were in breach of international law. This is borne out 

reaction of Latin American
 countries, Canada, the EU, as well as OECD and the Secretariat of 

the WTO. 

(v) Proportionality. A further limitation upon countermeas
ures is that they must not 

be out of proportion to the b
reach by the delinquent State. 

The application of the proportionality principle raises two provienais the exact 

scope of proportionality, and the standards by which proportionality should be 

gauged. 
| . 

As the Arbitral Tribuna
l stated in Naulilaa, n

o strict proportionality w
as required at 

the time in the case of 
armed reprisals (at 1026-8). T

he same consideration holds true
 

for countermeasures, if only because t is alwa
ys difficult to ascertain whe

ther they are 

strictly commensurate 
with the wrongdoing. 

What is exacted by internatio
nal a is 

that countermeasures 
be not grossly dispropo

rtionate in gravity and magnitud
e: the 



306 BREACHES OF INTERNATIONAL LAW 

importance of the rule disregarded by way of countermeasure, as well as the duration 

and global effects of its non-application, should roughly correspond to those of the 

unlawful act to which one retaliates. 

The US-France Arbitral Tribunal rightly held in Air Service Agreement that ‘it is essential, in a 

dispute between States, to take into account not only the injuries suffered by the companies 

concerned but also the importance of the questions of principle arising from the alleged 

breach’ (at $83). And in The Gabcikovo-Nagymaros Project the IC} held that ‘the effects of a 

countermeasure must be commensurate with the injury suffered, taking account of the rights 

in question’ (at $85). 

As for the standard of evaluation to be taken into account, it may be noted that in 

the aforementioned cases, that is, both in Naulilaa and in the judgments delivered by 

the US—France Arbitral Tribunal and the ICJ, courts have pronounced upon pro- 

portionality by balancing the injury caused by the wrongdoing State with that brought 

about by the countermeasure: the latter was proportionate if it did not seriously 

exceed the injury resulting from the previous international wrongful act. The ration- 

ale behind this approach possibly lay in the idea that countermeasures aimed at 

‘punishing’ the delinquent State for its misconduct. However, in current international 

law the purpose of countermeasures must rather be seen in impelling the offender to 

discontinue its wrongful conduct or to make reparation for it. If this is so, the pro- 

portionality must be appraised by establishing whether the countermeasure is such as 

to attain this purpose. For instance, in the case of violation by a developing State of an 

obligation owed to a major Power it may aot prove necessary to retaliate by bringing 

about an injury of the same magnitude as that caused by the breach; to obtain 

cessation of the wrong or reparation, it may suffice to respond by causing a damage 

of lesser magnitude, in view of the impact that such a damage may in any case have 

on the weaker State (on proportionality, see now Beit Sourik Village Council v. 

Government of Israel, at §§40—43). 

(b) Countermeasures and aggravated State responsibility 

As has been pointed out (see 13.5.4(b)), in the area of aggravated responsibility, 

countermeasures, in addition to having to meet the limitations set out above, are 

subject to a special legal regime. 

Here it may suffice to mention that the, current international practice of States 
includes cases where countries, individually or jointly, have decided to react against 
gross violations of basic international norms by other States by adopting economic 
measures against the delinquent State. Thus, for example, the USA put into effect 
economic countermeasures (suspension of deliveries of corn, withholding of 
industrial goods, etc.) against the USSR as a consequence of the Soviet ‘invasion’ 
of Afghanistan in 1979. Also, the USA decided to call the USSR to account for the 
Soviet attitude towards Poland in 1981. 

The difficulty of making an impartial and balanced assessment of economic and 
other collective countermeasures taken so far by States outside any prior specific 
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authorization of a representative international, body helps to explain why counter easures produce such widely varying reactions in the world community. 

hus, for example, the USSR consistently rejected as unlawful the countermeasures applied b 
e USA in response to the Soviet ‘invasion’ of Afghanistan. As for Argentina, a ue He 

ountries (Albania, Bulgaria, Byelorussia, the then German Democratic Republic the ke 
Czechoslovakia), plus Laos, argued in November 1982 in the GA that the dcollective ae 
imposed by some European countries against its invasion of the Falklands/Malvinas were 

lawful (13.5.2(a) ). (However, they did not specify to which international norms they ran 
ounter.) Poland, the Soviet Union, and Panama had contended in May 1982, in the SC, that 

the sanctions violated the UN Charter. 

15.3.2 CAN NATIONAL COURTS ENFORCE INTERNATIONAL RULES? 

The problem has arisen on many occasions of whether national courts of a State 
can contribute to enforcing international rules by either (a) denying legal domestic 
recognition to acts performed by foreign States contrary to international law, or even 

(b) deciding that, in the event of a foreign State taking ‘an internationally unlawful 

decision or conducting a transaction injuring the interests of the court’s nationals, the 

court could oblige the foreign State to pay compensation to thé injured individuals. 

The question has cropped up in the matter of nationalization by a foreign State (after the 

1917 Soviet nationalizations, those of Iran in 1951, those in Indonesia in 1959, the Cuban 

nationalization of US-controlled banks, as well as tobacco and sugar plantations in 1959-60, 

the Chilean nationalization of the copper industry in 1971, and so on). 

The question also arose of (a) whether a court could pass judgment over the 

domestic validity and enforceability of foreign legislation on nationality contrary to 

international law; or (b) whether a court could pronounce on the internal validity of 

measures taken by a foreign State as a result and on the strength of internationally 

unlawful annexation of territory. Finally, the question arose of (c) whether individuals 

could, before their own national courts, sue for damage a foreign State that had 

caused them injuries as a result of an allegedly illegal conduct in the course of an 

international armed conflict. 

National courts have taken conflicting approaches. Thus, for instance Japanese and German 

courts tend to exclude the power to adjudicate allegedly illegal foreign sovereign acts.® In 

particular, in Shimoda, the Tokyo District Court upheld the doctrine of sovereign immunity of 

foreign States (at 1699-1700) (see 6.2) and therefore dismissed the claim for compensation 

lodged by the victims or relatives of the atomic bombing of Hiroshima and Nagasaki. (How- 

ever, more recently Japanese district courts have taken a somewhat different approach with 

more details about the date are provided] in Anglo-Iranian 

ho Maru case), at 312-i6; Hamburg Court, decision of 

22 January 1973, Chilean Copper Nationalization case, at 274. The Court held that the claimants as individuals 

were not entitled to claim damages in international law, nor were they able, as a result of the doctrine of 

sovereign immunity, to pursue a claim under municipal law, in the USA. 

8 See Tokyo Higher Court, decision of 1953 [no 

Oil Co. v. Idemitsu Kosan Kabushiki Kaisha (Niss 
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regard to acts performed by Japanese troops against foreign civilians. In some Cases they have 

rejected claims for compensation while establishing the facts (with regard for instance to the 

so-called ‘comfort women’, or to Chinese or Korean nationals subjected to forced labour, or to 

the use by Japanese armed forces of biological weapons in China). Instead in a few cases district 

courts have not upheld the various doctrines on the basis of which the Supreme Court in Japan 

normally dismisses foreign private claims against Japan, in particular: (i) the doctrine whereby 

the Fourth Hague Convention of 1907 does not grant any direct claim to individuals to sue a 

State for compensation; (ii) the doctrine whereby in Japan the State is immune from any 

civil responsibility for official acts; (iii) the doctrine based on the applicability of the statute 

of limitation. See for instance the decision of the Yamaguchi District Court of 1998 in 

Shimonoseki Branch, at 24 ff., the decision of the Tokyo District Court of 2003 in the case of 

Forced transportation and labour of Chinese, at 11, and the decision of the Niigata District 

Court of 2004 on Forced transportation and labour of Chinese workers, at 12.)” Other courts, 

for instance, in France,!° the Netherlands,'! Aden,’ Italy,!* consider themselves authorized to 

find whether the foreign act is contrary to international law, particularly with regard to 

foreign nationalization. Greek courts have taken contradictory views. For instance, in 2000 

the Greek Supreme Court (Areios Pagos) held in Prefecture of Voiotia v. Germany that Greek 

courts had jurisdiction over the civil suit brought against Germany by the relatives of the 

victims of the massacre of civilians perpetrated by German troops at Distomo (near Delphi) 

in 1944 (at 212 ff.). However, when the plaintiffs sought the execution of the decision by 

trying to obtain the attachment of certain assets of the German State in Greece, the same 

court in 2002 disallowed the request, by arguing that such execution was not lawful with 

regard to foreign property necessary for discharging sovereign functions or for maintaining 

friendly relations. That same year a claim (in the Margellos case) similar to that brought in 

Prefecture of Voiotia v. Germany was submitted to the Supreme Special Court (Anotato Eidiko 

Dikasterio) which under Article 100.1(f) of the Greek Constitution is responsible for pro- 

nouncing on cases involving the interpretation of international rules. This Court held that 

Germany enjoyed immunity from jurisdiction, regardless of whether or not the acts at issue 

were contrary to jus cogens (at §14).'* US courts, after admitting judicial review of foreign State 

acts only under strict conditions (Sabbatino case), have eventually broadened the scope of this 

judicial review (see Bernstein v. N.V. Nederlandsche Amerikaansche Stoomvaart-Maatschappij, 

Alfred Dunhill of London Inc. v. Republic of Cuba, as well as Forti v. Suarez-Mason)."* 

It would seem that there exist in this matter two conflicting requirements. On the 

one hand, there is the need to respect the independence and sovereign equality of 

foreign States. The rationale is that inter-State transactions are to be dealt with at the 

diplomatic and political level, by organs that may take decisions on the strength of 

9 On the recent Japanese case law see in particular Shin Hae Bong, ‘Compensation for Victims of Wartime 
Atrocities: Recent Developments in Japan’s Case law’, 3 JIC] (2005), forthcoming. 

10 See Mozaly, Leb. at 1151, and Kassab, at 109. 
Il Ny. Assurantje Maatschappij, at 31-5. 
12 Aden Supreme Court, 9 January 1953, Rose Mary case, at 317. 

13 Venice Court, decision of 11 March 1953, Miriella case, at 23. See also Ferrini, §§2—12. 

'4 On these cases see the important paper by A. Gattini, “To What Extent are State Immunity and Non- 
Justiciability Major Hurdles to Individuals’ Claims for War Damages?’, in 1 JICJ (2003), at 356-62. 

15 See T. Buergenthal and S. D. Murphy, Public International Law, 3rd edn. (St. Paul, Minn.: West Group, 
2002), 251-6. 
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broad political and diplomatic criteria. Judicial decisions simply based on the illegali 
4 a — act could easily beget frictions and unsettle international ony 

Sp itieitaned ier daksinverrengrliont on cine stcncteoes auas : y, supplement the failings of international 

mechanisms for enforcing international rules by having recourse to national courts. 

Probably a balanced solution may reside in considering national courts as entitled 

to pronounce on the international legality of those foreign (legislative, administrative 

or judicial) acts which, depending on their conformity or inconsistency with tats 

national law, may or may not take effect in the domestic legal system of these courts. 

In contrast; it is still doubtful, because of risks of abuse, whether it is in keeping with 

the spirit of general international law to authorize national courts to pronounce 

judicially on claims for compensation brought by individuals allegedly injured by 

a public executive action of the foreign State that does not take legal effect abroad 

(these cases may take the form of egregious violations of international law in the 

responsible State’s territory). Nevertheless, any time there is a close link between 

the gross violation of international law and a foreign State, the courts of this State are ~ 

warranted to pronounce on the matter. Fe 

The Letelier case is illustrative of the problems arising in this matter. In 1980, a US District 

Court in Letelier et al. v. Republic of Chile (260-6), after finding that in 1976, agents of Chile had. 

caused the death in Washington of a Chilean (Orlando Letelier) and a US ‘citizen (Ronni. 

Moffit), held that it had subject-matter jurisdiction over a civil action brought by the relatives _ 

of the deceased; it found that ‘of the Republic of Chile, acting within the scope of their: 

employment and at the direction of Chilean officials who were acting within the scope of their © 

office, committed tortious acts . . . that were proximate cause of the deaths’ of the two (at 266). 

The Court thus granted a default judgment against Chile and awarded the plaintiffs compensa- 

tory and punitive damages. However, in 1984, a Court of Appeals rejected an action by the 

plaintiffs aimed at subjecting the assets of the Chilean airline (owned by the Chilean State) to - 

execution to satisfy the default judgment (Letelier et al. v. Republic of Chile, at 790-801). The - 

Court held that the US Foreign Sovereign Immunities Act did not allow execution against the - 

assets of a State-owned airline. Subsequently, following diplomatic negotiations between the 

two governments, Chile paid compensation, although it claimed that this was made ex gratia 

and without admission of any responsibili
ty (30 ILM (1992), 422 and 31 (1993) at 1). In Italy in 

7004 the Court of Cassation issued an important ruling in Ferrini v. Germany (at §§2.1-11). 

The plaintiff had sued Germany for damage, claiming that in 1944 he had 
been detained by the 

German army in Italy and taken to Germany, where 
he had been subjected to slave labour 

until 

1945. The Court of Cassation held that Italian courts had jurisdiction over the ‘civil’ con- 

sequences of this war crime, chiefly on the grounds that (i) war crimes are prohibited by 

international peremptory rules, which as such override customary rules on the State immunity 

from the jurisdiction of foreign courts (at §§9-9.1), and (ii) the offence had commenced in 

Italy (at $10). 

‘bute to the enforcement of many international 

hibition of international crimes, by instituting 

lations of those rules 
Of course, national courts contr 

rules on human rights or on the pro 

criminal proceedings against individuals allegedly guilty of vio 
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(see 21.4) or, as is the case in the USA, by authorizing aliens to sue for compensation, 

before US courts, foreign State officials (or persons acting in a private capacity) who 

have assertedly perpetrated abroad gross breaches of human rights or humanitarian 

rules (see 19.4.5). 

15.4 RETORTION 

Retortion embraces any retaliatory act by which a State responds, by an unfriendly act 

not amounting to a violation of international law, to either (a) a breach of inter- 

national law or (b) an unfriendly act, by another State. Illustrations of retortion 

include the breaking off of diplomatic relations; non-recognition of acts of a 

law-breaking State; withholding of economic assistance; discontinuance or reduction 

of trade .and investment; denial of economic or financial benefits; curtailment of 

migration from the offending State; expulsion (on condition that such expulsion 

does not infringe treaty or customary rules) of nationals of the State that has taken 

the unfriendly act; imposition of heavy fiscal duties on goods from the offending 

State; requiring visas for entry into the country or enforcing other strict passport 

regulations, etc. | 
Retortion must meet two conditions. First, the noxious act by which a State 

retaliates against a breach or an unfriendly act should be proportionate in gravity to 

that conduct. Second, the act should be discontinued as soon as the unfair, unfriendly, 

or wrong behaviour to which it is intended to react ceases. 

Typical instances of retortion can be seen in the measures adopted since 1989 by the USA 

against Burma/Myanmar on account of the gross violations of human rights perpetrated by 

that country, violations strongly condemned by various UN bodies including the GA. In 1989 

the US President suspended Burma’s eligibility for the trade preferences normally available 

to developing countries. In 1993 the US authority suspended munitions export licences to 

Burma. In 1997 the US Congress prohibited bilateral aid to that State and the President 

prohibited new investment by US nationals.'® 

15.5 COLLECTIVE ENFORCEMENT (SANCTIONS 
PROPERLY SO CALLED) 

15.5.1 GENERAL 

One of the most notable trends in the present international community is for inter- 

national bodies, and principally international organizations, to react to gross breaches 

'6 See also, for the relevant references, L. F. Damrosch, “Enforcing International Law Through Non- 
Forcible Measures’, 269 HR (1977), at 91-9. 
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of international law by States. This 1 - 
ee cis . y s is to be regarded as a healthy development: for all 

its defects (in particular, the possible slowness of the response to 

frequent need to resort - rise ser 
q rt to complex or even cumbersome procedures), collecti 

responses (that may be t d ‘sancti a y be termec sanctions properly so called’) are to be preferred to 

countermeasures by individual States. Centralized countermeasures (that is, measures 

that are (1) in breach of international obligations, (2) intend to respond to an inter- 

national wrongful act of another State, and (3) are taken jointly by a plurality of States 

upon decisions or recommendation of an international organization)'” may be based 

on a more balanced appraisal of the illegal situation and take into account the general 

interest of respect for law combined with the need to safeguard peaceful international 

relations. 

In practice one can distinguish between collective countermeasures decided by 

international bodies, and those authorized or recommended by such bodies. In both 

cases it is States that take the sanctions; in the former case States are legally bound to 

do so, whereas in the latter case they are not. 

The UN SC has on many occasions decided on or recommended economic sanctions such as 

the breaking off of economic relations, embargoes on imports and exports, the blocking of 

financial operations, as well as other sanctions (such as embargoes on weapons, the suspension 

of co-operation in the scientific and technical fields, etc): against South Africa, Southern 

Rhodesia, Iraq, Somalia, the former Yugoslavia, Libya, Liberia, Angola, Rwanda, Sudan, Sierra 

Leone, etc.'* The UN General Assembly has recommended sanctions: for instance, against 

Spain (in 1951), North Korea and China, South Africa, Israel, etc.'? In 1982 the ten EEC 

countries decided upon economic sanctions against Argentina for her invasion of the falk- 

lands/Malvinas. As mentioned above (5.3.7), in 1995 the European Community and its mem- 

ber States requested Canada immediately to discontinue a wrongful act (the unlawful arrest of 

a Spanish fishing vessel, the Estai). Canada in fact complied. 

Such economic and other measures are often taken in consequence of a breach of 

international rules imposing community obligations. Sanctions such as these amount 

to centralized countermeasures 
when they consist of actions that undo previous legal 

commitments made by the sanctioning States (for instance, suspension of trade 

agreements). They are instead ‘political sanctions’ when they consist of actions that 

are not per se illegal, but which amount to unfriendly conduct (for instance, the 

breaking off of diplomatic relations). Attention however must be drawn to the fact 

that the UN may decide upo
n or recommend sanctions even in instances of threats to 

the peace not amounting 
to violations of international 

law (see 17.2). 

In the case of Afghanistan, the resolution adopted by the UN GA by
 a very large majority, on 

14 January 1980 (resolution ES-6/2), ‘deploring’ the ‘armed intervention in Afghanistan as 

territorial integrity and 

being contrary to the fundamental principle of respect for sovereignty; 

17 For the various notions of sanctions, see infra, 17.1, at n- ee 

18 See, in particular, B. Conforti, The Law and Practice of the United Nations (The Hague, London, and 

Boston: Kluwer Law Internation
al, 2000), at 185-94. 

19 [hid., at 214-17. 
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political independence of States’ (the USSR, however, was not named), can be regarded as 

warranting the economic sanctions taken by individual States or a group of States. In the case of 

the Falklands/Malvinas the resolution adopted by the UN SC on 3 April 1983, to the effect that 

Argentina had committed a ‘breach of the peace’ (resolution 502), can be considered sufficient 

international authority for imposing economic sanctions on that country. The decision of the 

EEC Council of Ministers gave added weight to the Security Council pronouncement. 

There is a basic requirement that economic and other sanctions should meet: they 

must aim at inducing the delinquent State to discontinue its misbehaviour; they 

ought not to be used as an instrument for gaining political or diplomatic advantages. 

In short, they must not be abused. 

Let us now ask ourselves what motivates economic and other peaceful sanctions, 

and whether these sanctions have proved effective. It seems that they may serve two 

purposes. First, they may act as the catalysing factor uniting a group of States opposed 

to the alleged misbehaviour of another State: by taking sanctions the collective bodies 

intend to rally States behind their censorious attitude. Second, they may be a symbol 

of public exposure and condemnation of the States allegedly misbehaving. They are 

not intended to damage the delinquent State in the economic field—the history of 

international relations speaks volumes for the ineffectiveness in practice of economic 

sanctions. They are primarily intended to dramatize and articulate the condemnation 

of a certain form of behaviour and, by the same token, to “delegitimize’ it, or, to put it 

differently, to prove to world public opinion that the responsible State was wrong, — 

inasmuch as it had acted contrary to internationally accepted standards. Illustrations 

of these trends may be found in the sanctions decided upon by the SC against Iraq, 

Libya, and the Federal Republic of Yugoslavia (Serbia and Montenegro) (see 17.5). 

From this point of view the sanctions may be said to have been relatively effective. 

On other scores they have not achieved major results. 

15.5.2 SANCTIONS AND RESPECT FOR HUMAN RIGHTS 

it has become increasingly clear that international sanctions designed to impel ruling 
elites of States grossly violating international legal standards to discontinue such 
violations may have serious adverse impact on the most vulnerable groups in the 
targeted country. Some of these consequences were illustrated in 1997 by the UN 
Committee on Economic Social and Cultural Rights (CESCR, the body monitoring 
compliance with the UN Covenant on Economic, Social and Cultural Rights of 1966), 
in its important General Comment no. 8: it stated that collective sanctions 

‘often cause significant disruption in the distribution of food, pharmaceuticals and sanitation 
supplies, jeopardise the quality of food and the availability of clean drinking water, severely 
interfere with the functioning of basic health and education systems, and undermine the right 
to work’ (at §3). 

It follows that economic sanctions, in particular, may seriously affect and jeopard- 
ize the basic human rights of children, the elderly, the sick, women, and other 
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ulnerable members of the civilian population. Aware of these consequences ) 
_ 2 Sees s, the SC has increasingly included in its resolutions on sancti | 

First, as rightly pointed out by the CESCR, the general assumption from which all 
States and international organizations must start is that 
-.. ; ; the inhabitants of a given country do not forfeit their basic economic, social and cultural rights 
by virtue of any determination that their leaders have violated norms relating to international 
peace and security’. (at $16) 

Second, the general community obligation to refrain from engaging in, or bringing 
about, gross and large-scale violations of human rights is binding upon both States 
and international organizations. In particular, they are bound to refrain from causing, 
to the vulnerable members of the civilian population, suffering that is manifestly 
disproportionate to the aim of stopping the State’s misconduct. It follows that inter- 

national bodies such as the SC, when deciding on collective sanctions against a State, 

must consider whether such sanctions may cause egregious violations of the social, 

economic, or cultural rights of the vulnerable members of the civilian population. If 

this consequence looks likely to come about, they must opt for alternative courses of 

action, or differently shape their sanctions. By the same token, if after sanctions have 

been imposed it turns out that they cause very serious and disproportionate 

infringements of the human rights of the population concerned, collective bodies are 

under the obligation to take all the necessary measures to alleviate the plight of 

vulnerable groups, including, if need be, discontinuance of sanctions. 

Third, the State targeted by the sanctions must take all the measures necessary to 

spare as much as possible its civilian population: that State 

‘remains under an obligation to ensure the absence of discrimination in relation to the 

enjoyment of such rights (that is, economic, social, and cultural rights], and to take all possible 

measures, including negotiations with other States and the international community, to reduce 

to a minimum the negative impact upon the rights of vulnerable groups within the society’ 

(at $10). 
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THE ROLE OR THE 
i UNITED NATIONS 

16.1 THE GRAND DESIGN OF THE POST-SECOND 
WORLD WAR PERIOD 

As the US Secretary of State, Cordell Hull, recalled, ‘{f]rom the moment when Hitler’s 
invasion of Poland revealed the bankruptcy of all existing methods to preserve peace, 
it became evident . . . that we must begin almost immediately to plan the creation of a 
new system’.! 

The USA and the British did most of the planning. Two grand designs soon 
emerged, one advocated by the Americans, the other by the British. The former, 
strongly championed by Cordell Hull and President Roosevelt, hinged on a few main 

points: (1) resort to military force in international relations must be bann-d; (2) the 

traditional system of unilateral action, of military and political alliances, of spheres 

of influence and balance of power ought to be removed; all these mechanisms and 

practices must be replaced by a universal organization set up by peace-loving nations; 

(3) in this organization a major role was to be given to the most powerful allies 

fighting against the Axis Powers, namely the USA, the USSR, as well as Britain and 

France (which still had huge colonial empires), and China, which was to be associated 

with them. They were to be allotted the role of world policemen, responsible for 

enforcing peace; (4) economic and-social co-operation was to be promoted so as to 

ensure economic progress and better working conditions with a view to forestalling 

future armed conflict resulting from dramatic economic inequalities; (5) colonial 

empires were to be dismantled, particularly if they belonged to ‘weak nations , on 

three grounds: (a) for ideological reasons, that is, in order to realize the principle of 

self-determination of peoples throughout the world; (b) for political reasons, namely 

to avert future clashes and conflicts resulting from the existence in the world of 

over one billion ‘brown people’ resenting the domination of white minorities; (c) 

for economic reasons: colonial empires distorted equality and free trade on the 

| ©. Hull, Memoirs (New York: Macmillan, 1948), ii, at 1625. ss 

2 The expression ‘brown people’ was used by President Roosevelt, according to 4 memo by C. Taussig: see 

W. R. Louis, Imperialism at Bay: The United States and the Decolonization of the British Empire, 1941-1 945 

(New York: Oxford University Press, 1978), at 486. 
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world market, one of the primary goals of the US neo-liberal approach; indeed, the 

colonial Powers had access to cheap labour and cheap primary commodities in their 

colonies. However, the break-up of the colonial system must not be abrupt but 

gradual: an international trusteeship system was to gradually bring about the demise 

of that system (see also 16.3.4 and 24.1). 

The British scheme, relentlessly propounded by Churchill, accepted the idea of 

banning force and promoting economic and social co-operation, but also hinged 

on (1) the notion that world security could be safeguarded by the setting up of 

regional councils under a world council; (2) the maintenance of colonial empires or, 

alternatively, their gradual change into self-governing entities. 

As the USA was by far the more powerful country, and had indeed become the most 

industrialized and militarily powerful State in the world, it easily gained the upper 

hand. However, it had to compromise with Britain over the question of colonialism, 

the more so because another future ‘policeman’, France, although temporarily 

‘defeated’, very much clung to its colonial empire. 

The Soviet Union played a relatively minor role in the establishment of the uni- 

versal organization, the UN, and was primarily vocal on some political issues such 

as the veto power in the Security Council (SC), the proposed participation in the 

founding of the Organization of all 16 Soviet republics (eventually accepted by 

the Western allies only for Byelorussia and the Ukraine) and the upholding of the 

principle of self-determination. ae: or 

The fundamental tenets of the future UN Charter were gradually agreed upon. This was done 

first in the Atlantic Charter, drafted by the USA and Britain in 1941, then by the three vic- 

torious Powers (the USA, Britain, and the Soviet Union) plus China, in a string of summits: 

at Moscow (October 1943), at Dumbarton Oaks (an estate in Washington DC, from 21 August 

to 7 October 1944), at Yalta (4-11 February 1945, without the participation of China). When 

the diplomatic conference designed to work out and approve the UN Charter was held (San 

Francisco, 25 April—26 June 1945), it was presented with a text elaborated by the Great Powers. 

To this text amendments, requiring a two-thirds majority, were technically permitted, although 

politically they were allowed only on relatively minor points. The 50 States gathered at San 

Francisco (most States of the world: the four convening Powers, the 42 States (including India, 

not yet independent) that had declared war either on Germany or on Japan, plus Argentina, 

Denmark, Byelorussia, and the Ukraine, the last two not yet recognized as independent States) 

could not but accept the key provisions of the Charter. Among these were: the provision on the 

establishment of a central organ consisting of a few countries, dominated by the five permanent 

members with veto power, and responsible for the maintenance of international peace and 

security; and the provision on domestic jurisdiction,’ corresponding to the present Article 2.7, 

which was closely intertwined with the traditional principle on non-interference in the internal 

affairs of States (see below). However, small and medium-sized countries were able to con- 

tribute on some points, chiefly: (1) the laying down, in Article 51 (see 18.2-4) of the right to 

3 On the various proposals relating to domestic jurisdiction see in particular R. B. Russel, A History of 
the United Nations Charter—The Role of the United States 1940-1945 (Washington, D.C.: The Brookings 
Institution, 1958), 463—4, 785, 900—10. 
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a ae : 
_ individual and collective self-defence; (2) the expansion of the competence of the Gancints 

- Assembly (GA) (the collective body where Sts 

- which was empowered both to seta any = nen “ pee as i sake Pass 

recommendations on questions concerning peace and se yon sill pine. Wi 

(see Articles 10 and 12); (3) the elevati r eel a: mane ies WU Re a ¥ ation of the Economic and Social Council, ECOSOC (the 
body charged with promoting co-operation on economic, social, cultural, educational, health 

and related matters) to the rank of one of the principal organs of the new Gsatviseen: (4) tie 
laying down of provisions on colonial matters (such as the Declaration regarding ee 

governing territories, contained in Article 73, and the provisions on the trusteeship system); 

(5) the insertion of a provision establishing the prevalence of obligations imposed by the UN 

harter over conflicting obligations, if any, deriving from other treaties (Article 103). A point 

»f some contention was the principle of non-intervention, which was dear to the hearts of 

Latin American and other small countries (as was pointed out by a distinguished commentator: 

‘there was a widespread conviction among the middle and lesser States that some formal 

safeguard against intervention in their internal affairs was needed in an Organization in which 

2 great Powers were to play a dominant role’).* This principle was intended to be put into 

what became Article 2.4 (banning the use of force); the motion of Latin American and other 

countries had enough support to be inserted by a divided vote. However, in the end, the 

compromise (probably a perverse one) was to put it into Article 2.7 (safeguarding member 

States’ ‘domestic jurisdiction’ from undue interference by the Organization). 

‘It must be stressed that from the outset the new Organization was envisaged as a 

; political body dominated by the Great Powers. They had taken upon themselves the 

ask of safeguarding peace and security on behalf and in the interest of all nations of 

2 world, but did not intend to make major concessions to small nations on matters 

ey regarded .as of crucial importance. In this connection, an exchange of views 

between Stalin, Churchill, and Roosevelt that occurred on 4 February 1945, at Yalta, 

is illuminating. While discussing the issue of voting procedures in the SC, Stalin 

noted that ‘he would never agree to having any action of any of the Great Powers 

submitted to the-judgment of the small powers’.° The other two leaders substantially 

agreed.” - 

4 1. Preuss, ‘Article 2, Paragraph 7 of the Charter of the United Nations and Matters of Domestic 

Jurisdiction’, HR, 74 (1949-1), at 573. 
kad 

5 See FRUS, The Conferences at Malta and
 Yalta— 1945, at 589. On the same occasi

on A. Y. Vyshinsky (‘First 

Deputy People’s Commissar for Foreign Affairs’, in other words, Deputy Foreign Minister, of the Soviet 

Union) ‘said to Mr Bohlen [Assistant to the US Secretary of S
tate and interpreter of President Ro

osevelt at the 

Yalta Conference] that they would never agree to the right of the small powers to judge the acts of the Great 

Powers, and in reply to an observation by Mr. Bohlen concerning the opinion of the American people he 

i i 
ir leaders’, ibid., at 590. 

replied that the American people should learn to obey their leaders , 1bie., @ ' 

6 See ibid., 589-91. Churchill quoted the saying “The eagle should permit the small birds to sing -
 ae 

not wherefor they sang’ (at 590), while Bohlen (see above, note 5), in reply to an inquiry by Churchi
ll about 

iti i tioned ‘the story of the Southern planter who had 

the US position on the voting procedure in the SC, menti shi earn oe ee 

; ‘ t. The next day he a ; 

given a bottle of whiskey to a Negro as a presen snver asked what he meant, an d the Negro said 

whiskey, to which the Negro replied that it was perfect. The planter a: | 

if it bad been any better a would 
not have been given to him, and if it had been any worse he could not have 

drunk it’ (590-1). 
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Furthermore, the new Organization was to be a political entity pursuing political 

objectives, albeit within a legal framework. In its action it was not to be trammelled by 

legal technicalities, let alone by judicial restraints: efforts to make disputes on the 

interpretation of the Charter subject to the mandatory jurisdiction of its principal 

judicial organ, the ICJ, were rejected at San Francisco (they secured majority support 

but not the requisite two-thirds majority).’ 

16.2 GOALS AND STRUCTURE OF THE 

NEW ORGANIZATION 

In the view of the founding fathers, the new Organization was to pursue a number of 

fundamental purposes: (1) to maintain peace and security (Article 1.1); (2) to bring 

about by peaceful means the adjustment or settlement of international disputes or 

situations which might lead to a breach of the peace (Article 1.1); (3) to develop _ 

friendly relations among nations based on respect for the principle of equal rights and» 

self-determination of peoples (Article 1.2); in short, to promote, if not yet the gradual 

and internationally organized demise of colonial systems, at least the slow awakening | 

of colonial countries to self-government; (4) to foster economic and social co- 

operation (Articles 1.3, 55); (5) to promote respect for human rights and fundamental ~ 

freedoms for all persons (Articles 1.3, 55). To 

Other purposes of the Organization, clearly considered of minor importance by the 

founding fathers, were: (6) to promote disarmament and the regulation of armaments 

(Article 11.1); (7) to further respect for international law (Preamble) and encourage 

the progressive development of international law and its codification (Article 13.1.b). 

Plainly, maintenance of peace and security was the crucial goal of the new entity. 

In 1939-45 the tension between force and law—endemic in the international com- 

munity, as in any human grouping—had been magnified by the war. It had become 

clear that unless serious restraints were put on violence, the world would be heading 

for catastrophe. One should not believe, however, that the leaders were so naive as to 

think that in 1945 one could radically break with the approach so forcefully set forth 

by Bismarck in the nineteenth century, when he reportedly said that ‘the questions of 

our time will not be settled by resolutions and majority votes, but by blood and iron’.* 

Perhaps it was rather thought that, faced with two radically opposed methods for 
settling friction and disagreement, ‘bullets’ or ‘words’ (as Camus put it in 1947),° one 

ought bravely to endeavour opting as much as possible for the latter, while however 

being aware that the former would continue to be used. 

7? See UNCIO, 13, at 633—4, 645-6. 

8 See A. J. P. Taylor, Rumors of War (London: Hamish Hamilton, 1952), at 44. 

9 A. Camus, Essais (Paris: Gallimard, 1984), at 352. 
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principal organs. The GA, consisting of all member 

States, each having one vote, was granted a very broad competence: it was authorized 

* discuss and pronounce upon any matter within the province of the Organization 

(subject to some procedural restraints whenever a question relating to peace and 

pouty es being handled by the SC: see Article 12). Its decisions ‘on important 

questions (listed in Article 18.2) are made by a two-thirds majority of the members 

present and voting; others are taken instead by a majority of the members present 

and voting (Article 18.3). Its resolutions (recommendations, Declarations, etc.) may 

not be legally binding per se (except for decisions concerning the ‘internal life’ of the 

Organization, such as those apportioning UN expenses among the member States (see 

Article 17.2), adopting rules of procedure (Article 21), establishing subsidiary organs 

(Article 22), electing members of the various other bodies, such as the SC, ECOSOC, 

etc., appointing the Secretary-General (Article 97), electing members of the IC) 

_ pursuant to Article 8 of the Court Statute, etc.). 

The SC consists of 15 members, some permanent (the so-called Big Five: China, 

France, the UK, Russia, and the USA), others elected every two years by the GA. Its 

competence is ‘limited’ to the maintenance of peace and security. Its decisions, except 

for those on procedural matters and on the election of members of the ICJ, may only 

be taken with an affirmative vote (or at least the abstention) of the five permanent 

members (hence, if one of the five votes against, the resolution may not be adopted; 

this is the so-called veto power: see Article 27.3). They are taken by a vote of nine 

members (those on the election of judges of the ICJ may be taken by a vote of eight 

members: see Article 10 of the IC) Statute, requiring the absolute majority of mem- 

bers of the SC). They may either be recommendatory in nature, or legally binding, 

pursuant to Article 25. The SC was to be assisted and advised by the Military Staff 

Committee, consisting of the Chiefs of Staff -of the permanent members; this body 

was to be responsible ‘under the SC’: for the’strategic direction of any armed forces 

placed at the disposal of the SC. What-is-even m
ore important, the military contin- 

gents that under Articles 43-5 member States were to put at the disposal of the SC for 

enforcement action in case of threats to the peace, breaches of the peace or 
aggression, 

were to act under SC control. 
oe 

These two organs are at the top of the Organization. Their principal instru- 

mentality was to be the Secretariat, headed by a Secretary-Gene
ral, appointed by the 

GA upon the recommendation of the SC (Article 97). Three other main organs were 

to fulfil specialized functions: in the field of economic and social co-operation, the 

Economic and Social Council (ECOSOC), in some colonial matters, the Trusteeship 

Council, and in matters concer
ning international legal disputes, the IC). 

ECOSOC consists of 54 member States elected by the GA for three years: its main 

task is to discuss, propose, recommend, promote studies, co-ordinate the he x 

specialized agencies (such 
as the International Labou

r Organization baa 
| =e 

the Food and Agriculture Organization (FAO), the World Healt rganiz 
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(WHO), etc.), set up subsidiary bodies (such as the Commission on Human 

Rights, established in 1946 on the strength of Article 68), etc. in the fields within its 

competence. 

Matters relating to some categories of non-independent countries (territories that 

were still under mandate, territories detached from ‘enemy States as a result of the 

Second World War’, other territories such as colonies voluntarily placed under 

trusteeship by the States responsible for their administration) were to be brought 

under the trusteeship system by virtue of special agreements. They were thus put 

under the control of the Trusteeship Council, consisting of members administering 

trust territories, permanent members of the SC that were not in such a position, and a 

number of members elected by the GA so as to ensure that membership was equally 

divided between States that administered trust territories and those which did not 

(Article 86). The Charter puts the Trusteeship Council under the control of the GA or, 

when trusteeship agreements relate to ‘strategic areas’, of the SC (Article 83). As all 

trust territories have become independent, the Trusteeship Council has become 

inoperative (since 1994, when Palau, an island in Oceana under US administration, 

reached independence). 

The ICJ is the principal judicial organ of the UN, authorized to settle legal disputes 

between States by binding judgments, or to issue Advisory Opinions at the request 

of the principal organs of the UN, that is the SC, the GA, or any other organ or 

specialized agency authorized by the GA. The ICJ consists of 15 judges elected by the 

GA and the SC. (Under Article 10.2 of the ICJ Statute, annexed to the UN Charter, 

when they elect judges for the IC), permanent members of the SC have no veto power; 

as pointed out above, it is therefore sufficient for a candidate to obtain eight out of 

15 votes, whether or not the votes in his or her favour include those cast by the 

permanent members.) 

16.3 PRINCIPAL ACHIEVEMENTS AND 

FAILURES OF THE UN 

16.3.1 GENERAL 

From the outset agreement among the Great Powers who had drafted the Charter 
was considered the indispensable underpinning of the Organization (at Yalta, on 
6 February 1945, Stalin had noted that ‘the main thing was to prevent quarrels in 
future between the three Great Powers [USA, Britain, and the USSR] and the task, 
therefore, was to secure their unity for the future’;'® President Roosevelt fully shared 
this view).'' However, as is well known, agreement did not last and the sudden 

10 See FRUS, The Conferences at Malta and Yalta—1945, at 666. 
'l [bid., at 667. 
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| worsening of the relations between the two leading States, the USA and the USSR, 
| undermined the establishment of the collective security system, During the cold 
| war M946-69) the world split into two groups, each led by a Superpower. President 

| Ds crgnietig bee ¥ ‘a board of 
SuPeCAOES of the world’ responsible for 

| Fenic gainst any potential miscreant’! fell asunder. Each of the two 
_ Jeading Powers took care of its own bloc to enforce order and stability there, and each 
respected the other’s sphere of influence. Competition and conflict primarily erupted 
in relation to the Powers’ grip on developing countries and control over strategic 

areas. 

After the collapse of the Soviet Union and the end of the confrontation between the 
_ Eastern and Western coalitions, the world has been increasingly dominated by one 
‘Superpower, the USA. Nevertheless, the drastic change in the international scenario 
has not entailed the implementation of the security system envisaged in the Charter. 

e prevention of international and internal armed conflict or the prompt re- 

establishment of peace when these conflicts break out, the fight against terrorism, 
disarmament, and a satisfactory regulation of international economic relations con- 

-ducive to political stability in many countries, have remained the principal sore points. 

Surprisingly, the UN has achieved much more in those areas that had been left 

somewhat in the background in 1945, than in those on which the founding fathers 

and mothers had focused their attention (maintenance of peace and security, settle- 

ment of disputes likely to endanger peace). The lukewarm attitude taken towards 

colonial countries was overturned and in the early 1960s colonialism had been prac- 

tically swept away. In the area of human rights immense progress was made, with the 

adoption of exceedingly important Declarations and Conventions. The progressive 

development of international law was attained by the adoption of a number of 

Conventions codifying and developing international law. 

16.3.2 MAINTENANCE OF PEACE AND SECURITY 

The system inaugurated in 1945 was revolutionary indeed. It postulated that in future 

States ought to endeavour to settle their disputes peacefully and never use force (see 

Article 2.3 and 2.4 of the UN Charter), subject to the exception of self-defence; and 

that an international authority, the UN, would act as a world policing and enforce- 

ment agency. Thus, forcible self-help, traditionally a characteristic feature of the 

international community, was significantly restricted: it was left in the form of self- 

defence, provided for in Article 51 of the UN Charter, as well as, under Article i 

(a transitory provision that has now become obsolete), in the form of possi 

collective action by the five Great Powers to maintain peace, pending the ae 
ae 

force of the agreements, referred to in Article 43, designed to make availa oe es 

SC armed forces, assistance, etc. And a centralized body (the SC) was veste wl , 

broad powers of forcible intervention (see Chapter VII of the Charter): any time | 

12 H. Kissinger, Diplomacy (New York: Simon 
and Schuster, 1995), at 395. 
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determined under Article 39 that there was a threat to the peace, a breach of the peace, 

or an act of aggression, it could decide upon measures not involving the use of 

armed force, under Article 41, or take armed action against the aggressor or the State 

threatening the peace, under Article 42. 

There were two momentous consequences. First, whereas previously the distinction 

between lawful and unlawful use of force either could not be made or was blurred, 

it had now become possible to say—at least in theory—whether a specific instance of 

use of force was lawful. Second, whereas previously (until the League of Nations), 

force could be used without any previous assessment by a third party, now an inter- 

national body, the SC, could decide to enforce peace after having determined the 

existence of a threat to the peace, a breach of the peace, or an act of aggression. 

Self-defence was envisaged as an exception to this centralized collective security 

system. However, the UN Charter also set a number of limitations upon the right of 

self-defence enshrined in Article 51. This provision, subsequently turned into general 

international law, only allows the use of force in order to repel an ‘armed attack’, and 

subject to the procedural requirements that the SC must be immediately informed 

of the armed action in self-defence (Article 51 thus envisages self-defence as a sort of 

preliminary or provisional measure by which the victim of an armed attack may 

safeguard its rights for a limited period of time until such time as the centralized 

security mechanism begins to function). 

The basic deficiencies of the collective security system outlined in the UN Charter 

were fourfold. 

First, the idea of a collective monopoly of force by the five permanent members of 

the SC was, of course, based on their continuing agreement; in the case of dissent the 

so-called veto power (advocated by the USA and strongly endorsed at Dumbarton 

Oaks by the USSR) gave any of the five the right to cripple the functioning of the 

collective security system. (The veto power would have had a more sweeping scope 

and would have been essentially unqualified had the USSR prevailed in its opposition 

to Roosevelt’s view—up to a point shared by Britain—that, when the SC was dealing 

with the peaceful settlement of disputes, but not with enforcement matters, a party to 

a dispute, including any of the Big Five, should not be entitled to cast a vote, because. 

‘American concepts of fair play required that a party to a dispute not vote in judgment 

on itself’.)!° 

Second, the ‘army’ which should have been put at the disposal of the UN was not 

envisaged as an international army proper, exclusively dependent on the SC. Rather, 

it was to be composed of contingents placed at the disposal of the SC by the various 

|3 In the opinion of the USA, permanent members of the SC were to place themselves, at least with 
regard to judicial or quasi-judicial procedures, on an equal footing with other States. For the US position, see 
FRUS, The Conferences at Malta and Yalta— 1945, at 46-7; see also 56-62, 66-8, 660-2, 682—4, 995-6. See also 
E. R. Stettinius, jr, Roosevelt and the Russians—The Yalta Conference (Garden City, New York: Doubleday and 
Co., 1949), 135-50. 

For the British position, see FRUS, cit., at 46, 663-7. As to the Soviet position, see ibid., at 46, 63—4, 68-71. 
See also R. B. Russel (cit. at note 3), at 445—50, 458-9, 497—506. 
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et “saan aametial rate en oO and type of forces 

forces, which would act cider the strategi e pact te ie r Story eet natignal 
3 ini gic and military direction of the ‘Military 
Staff Committee (see above, 16.2). The Charter did not envisage that the State 
pending a contingent would continue to exercise command and control over it. 

| powever, the possibility of a ‘dual allegiance’ was not excluded altogether. Such a 

possible dual allegiance could not but result in a dangerous likelihood of the ‘army’ 

being paralysed by national States. 

; Third, force was only banned in ‘international relations’ (Article 2.4); it was 

consequently allowed in ‘internal’ affairs (for example, against rebels in the case of 

| civil strife), and in the relations between colonial powers and dependent territories. As 

ensions within the various colonial empires had already become apparent and were 

to increase, the Charter left a huge host of potentially dangerous strains to be dealt 

ith at the discretion of individual States, should political dissension and demands 

for change intensify to the point of armed conflict. 

Fourth, to a large extent the UN Charter tended to uphold a concept more of 

‘negative peace’, or absence of war, than ‘positive’ peace, or the introduction of justice 

for the purpose of preventing as far as possible political tensions from degenerating 

into armed conflicts. This is not to say that the UN closed its eyes to political reality 

and refrained from suggesting political solutions calculated to prevent armed con- 

flicts. Indeed, co-operation in the economic, social, and political fields was promoted, 

obligations were imposed on colonial powers and a role for the UN was also envisaged 

to further co-operation as regards disarmament. However, this part of the UN Charter 

proved rudimentary and weak. Particularly unsatisfactory were the provisions 

concerning colonies and economic relations. 

As a result of the cold war, the attempt at centralizing the use of force ended in 

failure and a ‘UN army’ was never established. The old institution of self-help 

acquired new importance, albeit with a number of qualifications. As a consequence 

the following developments have occurred. 

(1) The two contending blocs set up separate organizations for ‘collective self- 

defence’ (NATO in 1949 and the Warsaw Pact in 1955). The world community 

returned to the traditional system of opposing political and military alliances. 

(2) A trend emerged which was to become one of the distinguishing features of th
e 

present international community, namely, the tendency of States to make increasing 

use of the right of individual self-defence, to such an extent that a number of 

States now feel relatively confident to engage in war under the cloak of ‘self-defence ; 

without having to fear any decisive hindrance from the UN. At the same time States 

have endeavoured to broaden the concept of self-defence so as to include mayor forms 

of use of force short of war not covered by Article 51 of the Charter. Resort to 

unilateral use of force, under the cover of self-defence, or protection of nationals 

abroad, or pre-emptive self-defence, occurred in a number of cases (for details, see 

Chapter 18). 
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(3) The SC’s inability to enforce peace led to two major developments: on the one 

side, enforcement by UN member States at the request, or upon authorization, of 

the SC (see Chapter 18); on the other, establishment of peacekeeping as a mild 

replacement of or substitute for peace enforcement proper (see 17.3). 

16.3.3 PROMOTION OF THE PEACEFUL SETTLEMENT OF 

DISPUTES LIKELY TO ENDANGER PEACE 

The Charter enshrines the legal obligation of settling disputes by peaceful means 

(Articles 2.3, 33.1). However, the draftsmen were not interested in the peaceful settle- 

ment of any inter-State dispute. They were particularly concerned about disputes 

among States that could degenerate and imperil peace. They therefore laid down in 

Chapter VI of the Charter a set of provisions dealing with “disputes the continuance 

of which is likely to endanger the maintenance of international peace and security’. 

The purpose of intervention by the UN bodies is to prevent the breaking out of 

armed conflict. The machinery provided for in the UN Charter refers both to legal 

and to political disagreement, although, as we shall see, in the case of legal disputes 

a specific mode of settlement is suggested. The lack of distinction between the two 

classes of disputes is a sound development. All too often clashes between legal claims 

are politically motivated, or they have strong political implications, whereas political 

feuds frequently present legal overtones, or else one of the parties or even both of 

them employ legal arguments to buttress their political demands. If one of the major 

purposes of the world community is reconciliation of disputants so as to prevent their 

crossing swords, the better course of action is that, taken in 1945, of not making the 

selection of a certain mode of settlement conditional on the intrinsic character of the 

dispute. 

The basic philosophy underlying the Charter is that every effort should be made to 

maintain peace and security. An obvious corollary is that whenever disagreements 

between States threaten to become explosive and to endanger peace, the UN must step 

in and endeavour to defuse the situation. This, of course, implies that the Organization 

must always watch out for possible cracks in the fragile edifice of peace. The field of 

action of the Organization thus becomes very broad, for any disagreement evidently 

may escalate into a major conflict, except for the very minor and peripheral ones. Ross 

aptly stressed the great novelty of the Charter system in the following terms: 

‘The essence of the Charter, the point where it definitely breaks with the rules of traditional 

international law, is that it establishes the principle that every dispute (the continuance of 

which is likely to endanger the maintenance of international peace and security) is a public 

matter, so that whether the parties wish it or not, they must accept the fact that the dispute may 
be debated in the SC ({or] the GA), if that organ considers such debate to be in the interests of 
peace. The parties are not obliged to seek the assistance of the Organization, but they are 
obliged to put up with its intervention.’ 

!4 A. Ross, The United Nations: Peace and Progress (New York: The Bedminster Press, 1966), at 190. 
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( o- noe! - ane likely to endanger peace, the UN Charter provided that 

sine ct os eaeeanseilimg snes aie seek a solution ‘by negotiation, 
cies ee Rac <u here “ icial settlggnenit, resort to regional 

tw ~ eans of their choice’ (Article 33.1): 
ii) any other State is authorized to bring any dispute or situation likely to endanger 

| ace to the attention of the SC or the GA (Article 35; pursuant to paragraph 2, if the 
State is not a member of the UN, it must accept in advance the obligations of pacific 

settlement provided in the Charter; hence the SC’s decision regarding the mode of 
peaceful settlement becomes binding on it); (iii) whenever there is a dispute or situation 

_ which no State brings to the SC, this body is empowered to call upon the parties to 
settle their dispute by peaceful means (Article 33.2); (iv) the SC can investigate any 
dispute or situation in order to establish whether its continuance is likely to endanger 
peace (Article 34); (v) the SC can recommend ‘appropriate procedures or methods of 
settlement’ (Articles 36.1 and 37.2). 

Clearly, the UN machinery for dispute settlement was rather weak, not only 

because the class of disputes or situations susceptible of being considered by the SC was 

relatively limited, but also because the powers of this body were confined to issuing 

recommendations (except for decisions to initiate investigations under Article 34). 

Nonetheless, scrutiny of UN practice shows that member States have also brought to 

the attention of the SC disputes that sometimes did not appear likely to endanger the 

peace, and it has considered itself empowered to issue recommendations.'° 

The fulfilment of this task has not, however, led to any major achievements, on 

many grounds. The SC has not fully used the powers it derives from Chapter VI. 

Furthermore, sometimes the public airing of the grievances of the parties to a dispute 

or those concerned in a situation was considered less appropriate for achieving a 

prompt settlement of the dispute or situation than ‘confidential’ collective diplomacy. 

In addition, sometimes it has been felt that the SC sided with one of the parties 

concerned, rather than acting as a neutral promoter of the dispute settlement. On 

other occasions the contesting parties have felt that the SC was not prepared to push 

for a prompt and determinative settlement, nor was it willing, in the case of failure, to 

proceed to apply Chapter VII. This lack of political will has played into the hands of 

the contestants, or of one of them, with the resulting failure of the attempt at solving 

the case. 

It should be noted that, under Article 14, the GA may recommend measures 

for achieving a ‘peaceful adjustment of any situation ... which it deems likely to 

impair the general welfare or friendly relations among nations’. This provision, 

couched in very broad terms, has given rise to an interesting practice. 

15 The SC has exercised its powers under Chapter VI on numerous occasions: in 1947, As a
ie phe 

the dispute between Britain and Albania over the mines laid by Albania in the Corfu channe . c
i : 

was then submitted to the ICJ), in 1948, when it handled the Kashmir dispute between stig akis ee ‘ : 

1949, when it considered the dispute between Israel and Arab States. Later on it dealt oe hs we 

Suez affair, the Congo, Namibia, Southern Rhodesia, up to, the crises in Nicaragua, , 

El Salvador, Guatemala, Cambodia, etc. 

more recently, 
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In addition, the UN SG may play a role in dispute settlement. The Charter does 

not expressly give him this function, but many Secretaries-General have been asked, 

or have offered themselves, to act as mediators. The political and moral authority 

deriving from this high position within the UN structure has often proved useful at 

least to bring the parties to a common table by exercising good offices. In one case the 

SG was asked to act as arbitrator: in 1986 France and New Zealand jointly invited 

Péres de Cuéllar to arbitrate their dispute over the sinking of the Rainbow Warrior. 

16.3.4 SELF-DETERMINATION OF PEOPLES 

Despite the attempt of the USSR to set out in the Charter the goal of promoting 

independence for the colonial countries, in fact what was agreed upon in San 

Francisco was the gradual attainment of self-government by dependent peoples (and 

concomitantly, a moderate overhauling of colonial empires). The reference to self- 

determination contained in Articles 1.1 and 55 was conceived of in this limited 

manner. Article 73 (under Chapter XI, entitled “Declaration regarding non-self- 

governing territories’) concerned the colonial territories that colonial Powers were not 

prepared to put under the trusteeship system, and with regard to which the relevant 

colonial Power simply had to report to the Secretary-General on minor matters (pur- 

suant to Article 73(e) ). Article 73 consistently envisaged that member States taking 

responsibility for the administration of territories whose peoples had ‘not yet attained 

a full measure of self-government’ should engage in assisting them to develop self- 

government and build free political institutions. In contrast, the provisions on the 

international trusteeship system (to be established under UN authority for the 

administration and supervision of some limited categories of colonial territories: see 

above, 16.2) contemplated self-government of colonial peoples, but also independ- 

ence as might ‘be appropriate to the particular circumstances of each territory and its 

peoples and the freely expressed wishes of the peoples concerned’ (Article 76(b)). 

Complex machinery was set up, hinging on the Trusteeship Council, for national 

administration, under international supervision, of trust territories. 

In short, the Charter kept alive the colonial system, although it divided colonial 

peoples into two classes (non-self-governing territories, and trust territories) and 

envisaged some measure of international scrutiny over the attainment, by the colonial 

Power, of the objectives of self-government (or, exceptionally, independence) that the 

colonial Power was now to pursue. 

This is the area where the UN has been most successful. It is reported that, at San 

Francisco, it was generally believed that the UN could achieve general disarmament 

in a decade, whereas decolonization would take a century. Instead, only a few years 
after the adoption of the Charter the UN succeeded in beginning to dismantle 
colonial empires. It rapidly moved from a moderate, substantially neo-colonialist 

scheme primarily geared to self-government, to a courageous search for and promo- 

tion of independence. This bold development was facilitated by various factors: 
(1) the strong push given by the Soviet Union and eastern European socialist States 
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ect nena arson cs ay awn ep othe SA 
(3) the growing insistence of colonial peoples 9 e er - ee Spee awer: 

"this awareness was inculcated and s eis Sea — aioe nk Sines 
, I canst NIN: veschitions ets o : many debates in the Organization and 

his clarations, which hence were objectively 
astrumental m subverting the existing world order; it appears indisputable that those 

texts greatly incited national liberation movements to fight against colonialism, 
thereby contributing to the demise of the colonial system; (4) the growing economic 

| id social costs, for European Powers, of maintaining their colonial systems, coupled 
_ with the decreasing importance and economic attractiveness, for them, of the primary 
go ods they formerly exploited in colonial territories; (5) the rise to power in European 
colonial States of powerful social-democrat (Labour) parties adopting anti-colonialist 
stances. 

Thus, in a matter of three decades (between 1947 and 1975), colonial empires 

ere substantially brought down. The last colonies to acquire independence were the 

Portuguese colonies of Angola and Mozambique, in 1975, and Namibia, formerly 

territory held by South Africa under a League of Nations mandate, in 1990. The 

tatus of Western Sahara and some small territories (the Virgin Islands, under the 

SA; New Caledonia, under French control; Tokelau, under New Zealand; plus some 

erritories still under British control, such as the British Virgin Islands, Bermuda and 

the Falklands/Malvinas) remains one of the few unresolved problems. (It should 

however be noted that the population of some of these territories does not want 

ndependence, and neither the UN Charter nor the relevant GA resolutions require 

hat they must choose independence.) 

One of the merits of the UN was that it promoted the independence of colonial 

seoples (a) by peaceful means and, generally speaking, (b) by respecting the wishes 

and aspirations of the peoples concerned (through plebiscites and referendums). 

However, the success of the UN in implementing self-determination was limited to 

slonial peoples (including Southern Rhodesia (now Zimbabwe) in 1980). Outside 

this category, it promoted (internal) self-determination in South Africa (in 1994) and 

> external self-determination of Eritrea (in 1996) and of East Timor (in 1999; in 

1974 East Timor had been annexed by Indonesia, although the UN continued to 

consider that it was under Portuguese administration). Because of the basic attitude 

of most States towards territorial integrity and national sovereignty, the UN has been 

able or willing to foster internal self-determination in sovereign States only where 

it was to bring down governments practising an apartheid policy (see, however, 

infra, 16.3.6; the UN has played an important role in electoral assistance and, more 

generally, the promotion of democracy). 

16.3.5 ECONOMIC AND SOCIAL CO-OPERATION 

arter simply stated, in Article 
In the area of economic and social co-operation the Ch | 

commendations. However, a 

13.1(b), that the GA could initiate studies and make re 
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specialized body, the Economic and Social Council (ECOSOC) was made responsible 

for preparing studies, reports, and draft conventions, as well as recommendations 

(Article 62). Also Article 55 (at subparagraphs (a) and (b)) dealt with economic and 

social development, in particular with the creation of conditions necessary for social 

and economic progress. Here again, as in many other provisions of the UN Charter, 

a link was established with the maintenance of international peace and security. 

Conditions of stability and well-being were considered essential for the development 

and maintenance of peaceful relations among States. The link could also work the 

other way round: peace and security ensure a proper environment for economic and 

social development.'° 

However, no general principle was laid down in the Charter on the direction that 

economic and social co-operation should take in future. Policy decisions were left to the 

GA and ECOSOC or, more precisely, to the majority of States prevailing within them. 

Over the years the GA and ECOSOC have undoubtedly promoted a great deal of 

co-operation among States in the social area, particularly with regard to human rights 

(see Chapter 19). However, in the field of economic co-operation the huge hurdles to 

progress towards closing or at least narrowing the gap between developed and developing 

countries have prevented any major breakthrough. The 1974 GA Declaration on the 

New International Economic Order and the Programme of Action relating thereto,!” 

as well as the 1974 Charter on Economic Rights and Duties of States,’*® the 1986 

Declaration on the ‘Right to Development,'? and the 1990 Declaration on Inter- 

national Economic -Co-operation and the Revitalization of Economic Growth and 

Development of Developing Countries,”° have proved a relative failure—among other 

things because the principles laid down there and supported by the overwhelming 

majority of developing countries, but opposed by some major industrialized States, 

were a far cry from real economic relations (see Chapter 24). A shift has occurred over 

the years: while in the 1970s industrialized countries were called upon to support 

developing countries in their efforts to further progress, recently the emphasis has been 

laid on the need for each country to be responsible for designing and implementing 

its own development policies. 

Nevertheless, the UN has promoted economic co-operation in various fields, 

through some of its specialized agencies (FAO, WHO, the International Fund for 

Agricultural Development (IFAD)), or thorough such organs as the UN Conference 

on Trade and Development (UNCTAD) or the UN Development Programme 

(UNDP). UNDP has become very important as a means of co-ordinating various 

UN technical assistance activities. In 1970 the GA established a UNDP country- 
programme process, which was later strengthened and became the basic framework 

16 See GA res. S-18/3, adopted on 1 May 1990, during the Special Session on International Economic 
Co-operation. 

'7 GA res. 3201(S-VI), adopted on 1 May 1974; GA res. 3202 (S-VI), adopted the same day. 

18 GA res. 3281(XXIX), adopted on 13 December 1974. 

'9 GA res. 41/128, adopted on 4 December 1986. 
20 See GA res. 45/199 of 21 December 1990. 
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for co-ordinating ute activities at the national level.*' In addition, through one 

of its specialized agencies, the UN Industrial Development Organization (UNIDO),” 

a a pnt necrceap cree as wil as cost-effective, ecology- 

ee Raa ? ok eine it has promoted industrial 

as served as a ‘matchmaker’ for 

orth—South, South-South and East—West investment. 

| Doon the general domain of economic and social co-operation, the UN activity 

at stands out for its importance and novelty is that concerning protection of the 

nvironment. As this topic will be discussed in Chapter 23, it may suffice here to recall 

at the UN has not only adopted three important Declarations (in 1972, 1982, and 

992), but also set up the United Nations Environment Programme (UNEP).”* This 

y, together with the World Meteorological Organization (WMO), has been 

trumental in highlighting the damage caused to the earth’s ozone layer. In addition, 

UNEP has led major efforts to clean up pollution in the Mediterranean Sea as well as 

on beaches in a number of countries including Syria, Israel, Turkey, and Greece. 

ogether with other specialized agencies such as FAO, the UN has also contributed 

o curbing global warming, preventing over-fishing, and limiting deforestation. 

Finally, through the UN International Children’s Fund (UNICEF), the UN has 

ttempted to raise the general level of children’s health and welfare in many develop- 

ing countries. The UN has also provided an appropriate forum for negotiating the 

nvention on the Rights of the Child, the most widely ratified treaty ever, which 

tered into force in 1990. 

In surn the UN, although it has greatly expanded, over the years, its range of action ’ 

d tackled the most sensitive problems of our time, in the various social and eco- 

nomic fields with which it has dealt has been unable to go beyond co-ordination and 

omotion. This is only natural, since decision making 
in these matters still remains in 

the hands of sovereign States, and States are deeply divided by conflicting econ
omic, 

political, and ideological interests. However, in the economic field the UN must be 

credited with promoting a shift from (a) government-to-government 
assistance to 

assistance by multilateral institutions and (b) from public investment to private 

investment as the engine of development (see, however, Chapter 24). 

16.3.6 HUMAN RIGHTS 

s well the Charter was extremely cautious and tepid. In 

In the area of human rights a 
. 

Article 55(c) it laid down that the Organization would 
‘promote’ universal respect for 

human rights. In Article 13.1 it simply provided that the GA should ‘initiate studies 

and make recommendation
s’ for the purpose of ‘assisting in the realizati

on of human 

rights and fundamental 
freedoms for all without distinction as to race, Sex, language, 

21 See GA res. 2688(XXV); adopted on 11 December 1970; GA res. 32/197, Annex, adopted on 

20 December 1977. 

22 GA res. 2152(XXI), adopted 
on 17 November 1966. 

23 GA res. 2997(XXVII), adopted o
n 15 December 1972. 
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or religion’. Only ‘studies and recommendations’ were envisaged. However, ECOSOC 

could also prepare draft conventions and reports (Article 62). 

In 1945 the international community still lacked an internationally agreed list 

of human rights to be respected by States and an internationally agreed definition of 

those rights. This is one of the reasons why it was still inconceivable that an inter- 

national body could limit States’ sovereignty by intruding in their internal affairs and 

making comments or recommendations on governments’ internal structure or the 

relations between the State authorities and individuals. Therefore it was only natural 

for States to introduce Article 2.7 into the Charter. This clause, in providing for 

protection of States’ ‘domestic jurisdiction’, objectively constituted a huge stumbling 

block to any incisive action by the UN in the field of human rights. It substantially 

barred the Organization from taking any step other than general recommendations 

(that is, recommendations addressed to all States), general studies or reports, and draft 

conventions. In other words, the Organization could not address matters relating to 

human rights in a specific country, for these were matters ‘which are essentially within 

the domestic jurisdiction’ of that State. 

Admittedly, in addition to envisaging tasks for the Organization, the Charter also laid down an 

obligation for States: through Article 56 all member States pledged themselves ‘to take joint and 

separate action in co-operation with the Organization for the achievement of the purposes set 

forth in Article 55’, including respect for aangian es This ‘pledge’ was however extremely 

vague. 

In short, the Charter provisions concerning human rights only set forth a general 

programme of action. Detailed obligations and implementation mechanisms were 

not provided for. The Charter intended simply to proclaim human rights as a general 

goal both for States and for the Organization. . 
Over the years the UN has proved successful in promoting respect for human 

rights. In a matter of a few years the GA, by adopting in 1948 the Universal 

Declaration, was able to turn the few loose provisions of the Charter into a decalogue 

of fundamental human rights and freedoms (which, albeit without any legally binding 

force, possessed great moral authority). The next steps were the two Covenants of 

1966 (see 19.4.1(b)). They translated the provisions of the Declaration into binding 

legal rules. A string of treaties and Declarations followed (see 19.4.1(b)). In addition 

to laying down obligations concerning respect for human rights, the Organization 

also set up a host of monitoring bodies.“ 

The action of the UN in this area is impressive. Admittedly, many of the treaties 

concluded under the auspices of the Organization are still not universally binding. 

24 One of the major achievements of the Organization was its remarkable contribution to putting an end 
to racist white supremacy in Southern Rhodesia (Zimbabwe) in 1980, and to bringing about the downfall of 
apartheid in South Africa in 1994. 

The UN has also been instrumental in promoting the spread of democracy in the world. By providing 
electoral advice, assistance, and monitoring of electoral consultations, it has assisted (or, as in the case of 
Cambodia, enabled) people in a great many countries (including Namibia, El Salvador, Eritrea, Mozambique, 
Nicaragua, South Africa) to participate in free and fair elections. 



THE ROLE OF THE UNITED NATIONS 333 

her itori -hanis ea a rw a | » , ruments and mechanisms dealin 
_ with human rights at the universal level constitutes a great achievement. This b ; 
_ apparent if one considers the action of the UN in this field against the isc dea 
ground of an international community consisting of sovereign States a ea and 

_ protect its own independence and autonomy against outside emesis us UN 

y strongly and unflinchingly promoting human rights, has introduced a a ethos i 

the international community. It has gradually brought about a sort of Copernican 

revolution: while previously the whole international system hinged on State 

: sovereignty, at present individuals make up the linchpin of that community. To be 

sure, States still play a crucial role in international dealings. However, now they are 

10 longer looked upon as perfect and self-centred entities. They are now viewed 

structures primarily geared to the furtherance of interests and concerns of 

ndividuals. Only a universal intergovernmental organization of the calibre of the 

could have achieved this momentous result (for more details see Chapter 19). 

16.3.7 DISARMAMENT 

In the field of disarmament the Charter reached its lowest point. Article 11.1 simply 

provided that the GA might ‘consider general principles of co-operation . . . including 

the principles governing disarmament and the regulation of armaments’. It added 

that the GA could ‘make recommendations with regard to such principles to the 

Members or to the SC or to both’. Thus a matter indisputably of crucial importance 

- was relegated in the Charter to the back row. Probably the founding fathers and 

mothers felt that the failure of all the provisions on this matter contained in the 

| svenant of the League of Nations warranted a cautious approach and no great 

illusions. By and large the framers of the Charter assumed that disarmament was a 

" project to be negotiated among a relatively few key States, but subject to principles 

agreed among the members of the SC and the GA. 

However, the GA took action to deal with the matter. Its first Commission (respons- 

ible for political and security matters) specialized in disarmament and from the 

sutset discussed questions falling within this purview. In addition, in 1983 and 1988 

the GA held a special session devoted to disarmament. It also set up the Committee on 

Disarmament, transformed in 1984 into the Conference on Disarmament.” Further- 

more, the GA established in 1984 (resolution 39/148H) UNIDIR, a research institute 

on disarmament, as a subsidiary organ. 

It is notable that a major disarmament treaty, namely the 1968 Treaty on the 

Non-Proliferation of Nuclear Weapons, was negotiated following a GA resolution 

(1665(XVI) of 5 December 1961) and within the UN Committee on Disarmament; 

it was eventually adopted as resolution 2373(XXII) of LR aa 1968. In addition, the 

Treaty is subject to the verification procedures of an institution closely linked to the 

25 Formally speaking the Conference is independent of the UN, although it uses UN staff and annually 

reports to the GA, which can address recommendations to it. 
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UN, the International Atomic Energy Agency (IAEA). Furthermore, many treaties 

concluded under the auspices of the UN include clauses on disarmament ofr 

denuclearization.”© 

Nevertheless, many other major treaties on disarmament have been negotiated 

and concluded outside the UN, or the Organization has played a relatively minor role 

in their negotiation. The reason is simple: the major nuclear Powers have felt that 

they had to reach agreement on crucial military matters on their own and outside 

a multilateral forum, where political and ideological pressure is likely to be put 

on them. Thus, the idea underlying the UN Charter, that States without major 

armaments would have a voice through the GA, proved unworkable.” 

Nonetheless, the UN, through the IAEA, has helped minimize the threat of nuclear 

war by inspecting nuclear reactors in at least 90 countries, to verify that nuclear 

materials were not diverted for military purposes. 

16.3.8 CODIFICATION AND PROGRESSIVE DEVELOPMENT OF 

INTERNATIONAL LAW 

Mention of international law was made in the Charter’s preamble (where it was stated 

that one of the goals of the Organization was ‘to establish conditions under which 

justice and respect for the obligations arising from treaties and other sources of 

international law can be maintained’). Article 1.1 provided that disputes should be 

‘settled peacefully in conformity with the principles of justice and international law’. 

Only Article 13.1(a) envisaged action on the matter: the GA was entrusted with 

making studies and recommendations for the purpose of “encouraging the progres- 

sive development of international law and its codification’. Clearly, international law 

was not considered as one of the pillars for the construction of a new ‘world order’. 

However, the need was felt to promote its updating and elaboration. 

This is no doubt an area where the UN has gone beyond any expectation. It 

has fostered international law in a number of ways, some more traditional, others 

distinctly novel. vi 

26 For instance: the 1959 Treaty on the Antarctic, Articles I and V; the 1967 Treaty on outer space, Article 4; 
the 1979 Treaty on the moon and other celestial bodies, Article 3). 

27 The treaties negotiated outside the UN include agreements on nuclear disarmament, agreements on 
arms control, and treaties on denuclearization. 

Some have been directly negotiated by the two Great Powers: for instance, the Moscow Treaty of 5 August 
1963 on nuclear testing in outer space, the treaty of 10 September 1996 on nuclear tests, the 1971 treaty 
banning the placing of nuclear weapons on the ocean floor, the 1972 treaty between the USSR and the USA on 
antiballistic missiles modified in 1974 (Salt 1), followed by that of June 1979 (Salt II), the Washington treaty of 
7 December 1987 on short-range missiles, the Start agreements I, of 31 July 1991 and II of 3 January 1993. 

Other treaties have been negotiated within the Conference on Disarmament: for instance, the 1993 conven- 
tion on chemical weapons, and the 1996 treaty for the complete ban on nuclear tests. 

A number of treaties have been negotiated within regional frameworks: for instance, the 1967 treaty of 
Tlatelolco (Mexico) for the denuclearization of Latin America, the 1985 treaty of Rarotonga (Cook Islands) 
denuclearizing the South Pacific, the 1995 treaty of Bangkok, for the denuclearization of South East Asia, and 
the 1996 treaty of Pelindaba (South Africa) for the denuclearization of Africa. 
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First, various UN bodies, in particular the GA, have succeeded in adopti : 

conventions on major issues such as genocide, human rights 2 f ee oi 

rights of children, etc. These conventions, patiently caaintd a ea a ee 

chiefly the GA, have subsequently been ratified by a large atte eee we 

‘ Second, th ‘ International Law Commission (ILC), a body consisting of experts 

a law and diplomacy, has elaborated some important draft treaties 
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Jaw of the treaties between States and ncoemernmentnetp: vi — egos sot 

. ” organizations, State succession). 

ese draft treaties, after receiving the approval of the GA, have been submitted to a 

Diplomatic Conference. The resulting legal texts have subsequently been ratified by 

a large number of States; in addition they have exercised considerable influence even 

outside the group of contracting parties. 

Third, there are areas where the conflict between the political or economic interests 

of the various groups of States is staggering: for instance, regulation of international 

sconomic relations, protection of the environment, enunciation of the general 

principles that should govern. international relations. In these areas, where it proved 

impossible to work out treaties, either directly by the GA or through the ILC, the 

\ has had recourse to creative legal thinking. It has promoted the elaboration of 

declarations or general resolutions. These texts, albeit devoid of any legally binding 

force, have the advantage of (1) laying down the major areas where most States may 

have reached some sort of understanding or agreement; (2) setting forth the major 

goals as well as the consequent policies that States ought to pursue in those areas; (3) 

sstablishing a sort of blueprint for international and national action; (4) laying the 

groundwork for future developments, at least on some of the issues envisaged; (5) 

sradually generating the possible 
crystallization of general binding 

rules or principles 

‘on some of the issues.”* | 

Fourth, various other UN bodies have greatly contributed to international law. Of 

course the principal merits in this a
rea go to the IC), which throu

gh its judgments and 

Advisory Opinions has flesh
ed out many international rules or provided authoritativ

e 

interpretations or elaborate
d on their contents and scope. Ho

wever, also such political 

recommendations, Or 

organs as the SC or the GA have provided in their resolutions, 

decisions a number of pronouncements on legal issues that significantly clarify 

or develop some areas of international law.” 

28 As examples of these Declarations, one may recall the 1948 Universal Declaration on Human Rights 

(which had an important
 follow-up in the two 1966 Covenants and the numerous subsequent treaties), the 

1960 Declaration on the 
granting of independence

 to colonial countries and 
peoples, the 1962 Declarat

ion on 

permanent sovereignty over natural resources, the 1963 Declaration on principles governing activities in 

erning the seabed and ocean
 bed beyond national juris- 

outer space, the 1970 Declaration on principles gov 

iin, te 1970 Declara
tion on Friendly Relations, the 1974 (ill-fated) Declaration on @ New International 

Economic Order, the 1
974 Declaration on the Definition of Aggres

sion, as well as the various Declarations on 

the environment (1972, 1982, and 1992; see infra, Chapter 23). 
é ; 

29 Suffice it to mention a few examples: (1) in 1970, by laying d
own in the 1970 Declaration on Friendly 

"Relations that colonial peoples ma
y fight with all necessary means against colonial Powers 

forcibly depriving 
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16.4 THE CURRENT ROLE OF THE UN 

It is apparent from the above survey that since it came into existence the UN has often 

failed in three areas: (a) maintenance of peace and security, (b) disarmament, and 

(c) bridging the gap between industrialized and developing countries. 

However, it would be disingenuous to apportion the blame to the UN itself. True, 

no one should gloss over the indisputable flaws of the Organization: bureacratization; 

frequent mismanagement; overemphasis on discussing ad infinitum controversial 

matters, and passing hundreds of resolutions, as if verbal struggles and the con- 

sequent production of more written texts were by themselves to lead to changes in the 

political, diplomatic, and economic realm. However, for all its deficiencies and in spite 

of the lack of vision of some of its Secretaries-General, the primary failings of the 

UN must be traced back to the States behind it, chiefly the Great Powers. One should 

always bear in mind a few well-known, but true facts. 

The Organization was established as a mechanism directed to co-ordinating the 

efforts of member States towards the gradual achievement of some major collective 

goals. It was still largely based on the ‘Grotian paradigm’ (typical of an anarchical 

society consisting of self-centred actors, each pursuing its short-term interests and 

scarcely concerned about community values), in that it bowed not only to State 

sovereignty as an insurmountable and quintessential element of the world com- 

munity but also to Great Powers’ dominant position. However, by trying to coordin- 

ate the action of States, it also tended to move towards a new vision of the world 

community, the ‘Kantian model’ (which hinges on cooperation and the promotion of 

common, meta-national values). With the passage of time, gradually the UN has 

come to be increasingly geared to the Kantian model. At present, although the world 

community and the ‘UN community’ almost coincide as far as their membership is 

concerned, their structure and orientation are significantly different (this is why it still 

seems questionable to speak of the UN Charter as ‘the constitution’ of the world 

community). As a result of the substantial chasm between the two models, the Organ- 

ization must strive hard to rally all or most member States behind some general 

principles, in order to orient and channel their actions in a way conducive to the 

them of their freedom and independence, the GA contemplated a right to use force in international relations 

that was not envisaged in the UN Charter; (2) in 1990 and 1991 the SC adopted resolutions 662 (1990) and 

687 (1991) declaring among other things the annexation of Kuwait by Iraq to be null and void; (3) in 1991 the 

SC, by resolution 687 of 3 April 1991, adopted a decision regarding the delimitation of the frontier between 

Iraq and Kuwait, subsequently demarcated by the Secretary-General (S/22558); (4) again in 1991 the SC took 
the unprecedented step of establishing, by resolution 692 of 20 May 1991, the UN Compensation Commis- 
sion charged with managing a fund for paying compensation for war damage caused by the unlawful Iraqi 
invasion and occupation of Kuwait; (5) the SC, by establishing in 1993 and 1994 the two International 
Criminal Tribunals (one for the former Yugoslavia, the other for Rwanda), imaginatively interpreted and 
applied Chapter VII, in particular Article 41 of the UN Charter (on measures not involving the use of force, 
that may be taken to counter a threat to the peace), as the ICTY stated in Tadic¢ (Interlocutory Appeal) (at 
§§32-7). 
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e Second World War but the present 

onstellation of economic and military power in the world. However, the two-thirds 

ajority (including all the Permanent Members of the SC) required by Article 108 

or amending the Charter makes it exceedingly difficult to introduce any major 

change. 
Also, the position of the USA towards the Organization does not leave much room 

or improvement. The US policy, as set out in the ‘Presidential directive no. 25’ of 

5 May 1994, makes it clear that the USA is prepared to participate in peacekeeping or 

peace-enforcement operations only to the extent that this participation is warranted 

by national US interest (and so long as the operations pursue clear objectives, are 

being sufficiently financed and are of limited duration). According to the US State 

Department ‘neither the US nor the international community have the mandate, nor 

the resources, nor the possibility of resolving every conflict .. 22° As rightly noted 

by Bertrand,” this statement is in fact a death sentence. for collective security. In 

addition, the reform of the UN advocated by the USA is of limited scope: that State 

essentially insists on better management, on the need for Germany and Japan to 

become permanent members of the SC (primarily to get these two States more 

involved in financing peacekeeping operations) without, however, any veto powéet, 

and closer association of the UN with regional organizations or other organizations 

such as NATO, when it comes to peace enforcement. 
430 
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30 Cited by M. Bertrand, 
‘The UN as an Organization. A 

31 [bid. 
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it should be added, on the other hand, that over the years the UN has proved 

indispensable and indisputably successful in a great many areas. 

Membership in the Organization has by now become a fest of legitimation for any 

State. No new State can claim to be a legitimate and fully fledged member of the 

international community if it has not gained admission to the UN. 

In addition, as everybody knows, the UN constitutes an indispensable forum 

where States may get together and engage in multilateral diplomacy, with a view to 

achieving political or legal agreement. The lack of such a world forum would render 

international dealings even more difficult. 

Furthermore, what the UN has done in the fields of decolonization, human rights, 

protection of the environment, development of international law, besides furthering a set 

of new community values (such as the principles of jus cogens) constitutes a great 

legacy. If the international community is so starkly different from that existing before 

the Second World War, this is primarily due to the UN. 

Another major achievement of the UN has been to gradually get non-State actors, 

chiefly non-governmental organizations, but also some national liberation move- 

ments, involved in the international diplomatic process. In Article 71 the UN Charter 

only referred to non-governmental organizations (“The Economic and Social Council 

may make suitable arrangements for consultation with non-governmental organiza- 

tions which are concerned with matters within its competence’). Since 1945 the UN 

has gradually integrated those organizations into its action and, by so doing, has 

greatly stimulated their birth and action. This is an exceedingly significant develop- 

ment: it shows that at the inter-State level an attempt has been made, with success, to 

integrate actors other than States into international dealings, to listen to their voices, 

to pay attention to their demands, to uphold their concerns as much as possible. Later 

on the same has occurred with regard to national liberation movements, which have 

been granted observer status in some UN bodies, and thus enabled to voice their 

claims (see 7.5). 

Finally, one should not underestimate the increasing tendency of the UN to link up 

with regional organizations (the OAS, AU (the former OAU), the Arab League, the EU, 

the Council of Europe, etc.) and even organizations that geographically speaking are 

not regional (for example, NATO and the OSCE), to promote and enhance their role 

in areas envisaged in Articles 52—4 of the UN Charter, that is in peaceful settlement of 

disputes and enforcement of peace and security. At present the UN is endeavouring 

to work in much closer partnership with those organizations. Indeed, in recent 

times some seminal ideas deeply rooted in Churchill’s international vision of the 

1940s and early 1950s, in particular the idea of the possible crucial role of regional 
organizations in the international community, are proving more and more fecund. 
It is highly probable that the international community will increasingly direct 
itself towards combined action of the universal Organization with regional bodies. 

Cross-fertilization, mutual assistance, and a wise division of labour may in the end 

prove instrumental in somewhat narrowing—to the extent that this is feasible—the 

present fissures of the world community. 



17 
| UN SANCTIONS AND 
COLLECTIVE SECURITY 

17.1 INTRODUCTION 

In Chapter 16 (16.1 and 16.3.2), an attempt was made to outline the system envisaged 

in the UN Charter for the maintenance of international peace and security. It was also 

emphasized that this system has substantially failed. In the era of a bipolar world the 

antagonism of the two blocs prevented the adoption, by the SC, of the measures not 

involving the use of armed force, provided for in Article 41 of the UN Charter for the 

event that the SC should determine that a threat to the peace, a breach of the peace, or 

an act of aggression had occurred. The mutual opposition of the two blocs also. 

prevented the political agreement necessary for the conclusion of the special agree- ote 

ments envisaged in Article 43 of the UN Charter for the establishment of UN armed :. 

forces. 
23) 

In the cold war period, the SC and the GA tried, however, to make up for these 

failures. Being unable to take the non-forcible measures provided for in Article 41 of 

the Charter, these bodies fell back on ‘sanctions’! which, although devoid of coercive 

force, at least served to stigmatize some deviant State conduct. Furthermore, 

the inability to set up UN armed forces led to the establishment of an innovative 

mechanism: peacekeeping operations. 

1 A few logical and terminologica
l distinctions about the notion of sanctions are necessary. By speaking of 

‘sanctions’ (or sanctions lato sensu) reference is made here to all those measures taken by groups of States or 

deviant conduct of States or other 

bodies of international organizations for the purpose of reacting to 

international subjects. This broad category is thus an umbrella concept that embraces (1) collective counter- 

measures (measures in breach of international law t
aken by a multiplicity of States, 

without any authorization 

of an international organization, in response to a violation of international law by another international 

that breach and force its author to obey 
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icto sensu (‘centralized countermeasures 

international law); (2) sanctions operly so called or sanctions str! 
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 “ 

as well as (3) political sancti
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decided commended by an organ of an international organizati
on); 

iy disasters : ia 
h of international law and are taken by 

that is measures imposing hardship, which do not involve a breac 
it 

international organizations in reaction to deviant conduct of a member State (regardless of whether or no 

such conduct contravenes international norms). 
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refraining from occasionally mentioning, 
whenever needed, sanctions properly so called. 

scussed above (see 15.3) and sanctions
 properly so 

political sanctions, witho
ut, however, 
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At the end of the cold war there was a flurry of activity. The SC was able to take 

some of the measures short of force envisaged in Article 41. Furthermore, taking up a 

short-lived practice of the cold war period made possible by special circumstances, 

on many occasions the SC has authorized States, acting individually or within the 

framework of regional organizations, to resort to armed force in the face of serious 

threats to the peace or breaches of the peace. This practice has become so widespread 

and universally accepted that it is currently considered fully in keeping with the UN 

Charter system. 

17.2 MEASURES SHORT OF ARMED FORCE 

Article 41 of the UN Charter provides that: 

‘The Security Council may decide what measures not involving the use of armed force are to 

be employed to give effect to its decisions, and it may call upon the Members of the United 

Nations to apply such measures. These may include complete or partial interruption of eco- 

nomic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communica- 

tion, and the severance of diplomatic relations.’ 

These measures are not necessarily intended as a substitute for military action. It 

is however a fact that the relative failure of the UN collective system, and even of the 

imaginative substitutes subsequently set up, of necessity led to magnification of 

the role and importance of these ‘sanctions’. They too have been resorted to, both 

to respond to serious violations of international law amounting to a threat or a breach 

of peace, and to react to situations which, although not constituting a violation of 

international law, imperilled peace and security. 

Often resort to these so-called sanctions is inversely proportionate to their 

coerciveness; in other words, the less coercive they are, the more frequently and 

effectively they are used. The reason is simple: States and international institutions 

cannot do without ‘sanctions’. In the face of dissent in the SC and the consequent 

paralysis of collective enforcement machinery, the solution lies in relatively mild 

forms of pressure or exposure not provided for in Article 41. These measures at least 

serve to express collective condemnation of misbehaviour by States. However, the 

effectiveness of the measures taken by the SC under Article 41 depends first and 

foremost on the level of support they actually enjoy (they may only be implemented 

with the active support of UN member States) and, second, on the quality of targeting 

(thus, arguably those against Libya following the Lockerbie case (see infra, 22.4.2) 

succeeded because they were well targeted, consisting of a ban on flights and an 
embargo on arms). 

It is worth adding a few words with regard to the targets of the ‘repressive’ 
measures decided upon by the SC. Although Article 41 does not explicitly clarify 
this matter, it would seem that these measures, or at least those enumerated in the 
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osion: may be taken by the SC
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32.1 ECONOMIC AND OTHER “SANCTIONS 

a few cases the SC has decided that member States should take certain economic or 

ommercial measures against a State.” 

In other instances either the SC or the GA has recommended the adoption of 

measures such as the breaking off of diplomatic relations: for example, against South 

ica (since 1962 on account of apartheid and later on also because of its illegal 

ccupation of Namibia) and Portugal (between 1963 and 1975 because of its colonial 

olicy). 

Unfortunately, many of these decisions or recommendations have gone unheeded, 

owing to the lack of unanimous and substantial support by the whole international 

community (often the target State was aided by one or more Powers, which inevitably 

undermined UN condemnations). 

17.2.2 NON-RECOGNITION OF ILLEGAL SITUATIONS 

On several occasions, faced with uniawful behaviour of States it was not in a position 

to terminate, or against which it proved unable to recommend or enjoin effective 

sanctions, the UN has fallen back on non-recognit
ion of the illegal situation. 

This doctrine was first enunciated in early 1932. After the Japanese invasion of the Chinese 

anchuria, H. L. Stimson, the US Secretary of State, de
clared that his Government 

province of M 

“cannot admit the legality of any situation 
de facto nor does it intend to recognize any treaty OT 
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 August 27, 1928’ (in 26 AJIL (1932), at 34

2). 
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3), Liberia (by res
olution 788 of 19 Novembe

r 1992), Haiti (by resolution
 841 of 16 June ee o

ne wai ae 

other resolutions 
in 1994), against 

a rebellious group
 in Angola, UNITA 

(by resolution 
i ie, ese 

1993, followed by man
y other resolutions until 1998), against Sierra 

Leone (by gar he
 bi ae 

1997, followed by oth
er resolutions in 1998), against the 

Taliban factions 1n Afghanistan (by res 

of 15 October 1999). 



342 CONTEMPORARY ISSUES 

The Special Assembly of the League of Nations adopted on 11 March 1932 a resolution along 

the same lines. In 1938 the Conference of American States passed at Lima a resolution on the 

non-recognition of acquisition of territory by force. 

So far the SC and the GA have resorted to this class of sanctions with respect to 

a number of States: Israel, South Africa, Southern Rhodesia, Cyprus, and, in 1990, 

Iraq (by resolution 662 of 9 August 1990, the SC stated that the annexation of Kuwait 

by Iraq was null and void). 

What is the import of UN pronouncements on non-recognition? Politically they 

rest on the idea that all actions contrary to certain basic values commonly accepted 

by the world community amount to deviations that should not be legitimized, Their 

aim is to isolate the delinquent State and compel it to change the situation that has 

been condemned. They constitute a last-resort measure in those cases where the UN 

has proved unable to bring about a return to legality by resorting to the ‘sanctions’ 

provided for in the Charter: since the international organized community cannot 

nullify power, it must confine itself to emphatically withholding its endorsement. 

Legally speaking these UN pronouncements entail a mutual undertaking on the 

part of the supporting States. States pledge themselves to avoid any international or 

internal act capable of turning the de facto situation into an internationally legal one. 

It follows that domestic courts of all those States must treat acts and transactions with 

the unlawful authority as null and void; on an international level, no act should be 

performed that might result in legalizing the situation in any way. The ensuing state of 

affairs is likely to be very complex: although many customary rules of international 

law have in fact been modified to take account of the universal principles which have 

recently emerged (see Chapter 3), those States which do not vote in favour of the UN 

resolutions cannot be forced to take the view that the effective situation is contrary to 

international law. Invoking the principle of effectiveness (see 1.7) they can claim that 

they are entitled to consider that situation lawful and act accordingly. By contrast, the 

States that support the UN resolutions are authorized to regard the effective situation 

as unlawful, and to behave accordingly. Here, as in many other instances, one is 

confronted with a split in the attitude of the world community. Current international 

law makes allowance for this rift: although it does not render both tendencies legally 

warranted, it affords no means of making the majority view prevail. 

17.2.3 CONDEMNATION BY THE SC 

On a number of occasions the SC has condemned serious violations of Article 2.4, by 
defining them as acts of aggression. For instance, this happened in 1985, when the SC 
by resolution 573 condemned the Israeli attack on the PLO headquarters in Tunisia. 

On other occasions the SC has simply condemned the use of force, without 
labelling it as aggression: see, for example, resolution 1177 of 26 June 1998, and 
resolution 1227 of 10 February 1999, by which the SC condemned the war between 
Ethiopia and Eritrea. 
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17.2.4 PUBLIC EXPOSURE, BY THE GA, OF GROSS VIOLATIONS 

DS orn to grips with the treniendous problems posed by 
pes | rnational law has impelled it to fall back on yet 

another ‘sanction’: public exposure of gross violations. This ‘sanction’ normall 
consists in the adoption by the GA of resolutions condemning the unlawful end 
of States and in calls for the discontinuation of the deviant el cte So far the GA 
has passed resolutions of this class on several occasions, chiefly when member States 
have violated human rights or when they have disregarded basic principles of the 
Organization (as in the case of South Africa and Israel)? 

Of course, one should not expect too much from this category of ‘sanction’, for 

more often than not the State concerned turns a deaf ear to international organiza- 

tions. However, the beneficial effects of public condemnation can be appraised in the 

long term. It appears that States increasingly endeavour to avoid public strictures. In 

particular, they try to avoid being the target of repeated moral chastisements. 

17.2.5 THE ESTABLISHMENT OF INTERNATIONAL 

CRIMINAL TRIBUNALS 

On two occasions the SC, acting under Chapter VII, has set up international criminal 

tribunals designed to prosecute and punish the authors of atrocities perpetrated 

during armed conflict. It first established the ICTY, in 1993 and one year later the 

ICTR. They can be classified as measures not involving the use of force provided 

under Article 41 of the Charter, as the ICTY Appeals Chamber held in the Tadic 

(Interlocutory Appeal ) (§§31—40). 

17.3 PEACEKEEPING OPERATIONS 

As early as 1956 the temporary convergence between the two Superpowers led to the 

elaboration of a new and imaginative scheme: the use of ‘peacekeeping’ forces (mostly 

known, on account of their headgear, as the UN Blue Berets). The Suez crisis triggered 

the ‘Uniting for Peace’ mechanism (this time to circumvent British and French 

3 The fact that mere resort to exposure is seen as a ‘sanction’ need not surprise us. Time and again States 

themselves have admitted the importance that public exposure can have as a means of exercising leverage on 

States. Thus, for instance, in 1975 the Greek representative said in the GA: ‘Only intervention by wit 

international and national organizations or protests of foreign scien ee which truly respected ‘ 

principles of freedom and democracy could exert an influence on dictators and guarantee eA ae t) 

political prisoners under totalitarian regimes.’ (see GAOR, XXXth Session, 3rd Committee, “ fod sii 

§14). In the same vein, the UK delegate pointed out that ait was accepted that exposure nrindied at thee 

weapon available for combating torture, then the responsibility of the UN was ea 608) (ibid., 2167th 

was cause to be grateful for the response to the GA’s resolution (on torture, passed in ” 

Meeting, §1). 
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vetoes), but the mechanism was applied only in part. The GA entrusted the Secretary- 

General with the creation of UNEF (United Nations Emergency Force), a military 

force mandated to secure the cessation of hostilities and the withdrawal of British, 

French and Israeli forces from the Egyptian territory, and—after the withdrawal —to 

serve as a buffer force between the Egyptian and Israeli armies. 

UNEF provided the model for traditional peacekeeping operations, which show the following 

distinguishing traits: (1) They are composed of military personnel put at the disposal of the UN 

by member States and deployed in a troubled area with the consent of the territorial State. (2) 

They are generally under the exclusive authority of the SC (but can occasionally be under the 

authority of the GA, as happened with the creation of UNEF). The SC therefore bears responsi- 

bility for their overall political direction. In addition, their executive direction and command is 

entrusted to the UN Secretary-General, while command on the ground is given to the Chief of 

mission. (3) They have no power of military coercion, but can resort to arms only in self- 

defence (see, however, below). (4) They are always requested to act in a neutral and impartial 

way. (5) They are financed through the regular budget of the Organization. The expenditures 

for peacekeeping forces relate to the maintenance of international peace and security; therefore 

they are obligatorily allotted by the GA under Article 17.2, as was confirmed by the IC) in its 

Advisory.Opinion on Certain Expenses of the UN (at 151). Given the high costs of peacekeeping 

_ operations, the GA has occasionally established Special Funds inviting voluntary contributions 

from member States to cover expenses. 

a _ Since.1956 the UN has established a large number of peacekeeping operations in 

different areas of the world. Classical peacekeeping operations, created on the basis of 

the UNEF model, have the main function of separating the contending parties, 

forestalling armed hostilities between them, and maintaining order in a given area. 

However, over the years they have come to perform a variety of tasks. Their number 

and complexity have greatly expanded since the end of the confrontation between 

Western and Eastern blocs: whereas fifteen operations were set up before 1988, around 

forty operations have been established after that date. 

Most: of early and recent peacekeeping operations present the characteristics 

outlined above, but there have also been notable exceptions, especially related to 

the abandonment of the principle providing for the use of force only in self-defence. 

The United Nations Operation in Congo (ONUC) represents the first remarkable 

exception: the SC authorized ONUC to use force ‘if necessary, in the last resort’ to 

prevent ‘the occurrence of civil war in the Congo’ (resolution 161/1961) and later on 

to arrest and bring to detention foreign military and paramilitary personnel and 

mercenaries (resolution 169/1961). More recently, the SC radically turned the nature 

of the peacekeeping operation in Somalia (which thus was transformed from 

UNOSOM I into UNOSOM II), endowing it with enforcement powers under Chapter 

VII of the Charter (resolution 814/1993). Through resolution 836 adopted in June 

1993, it also authorized UNPROFOR (the peacekeeping operation deployed in the 
territory of Bosnia and Herzegovina), ‘acting in self-defence, to take the necessary 
measures, including the use of force, to reply to bombardments against the safe areas 
by any of the parties’. In all three cases UN forces were deployed where there was 
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! 

- no peace to keep—that is, in situations of ongoing conflicts within States— 

a } . - — or total breakdown of governmental authorities had taken place 

. is tren e entrusting peacekeeping forces with enforcement functions has however 

been strongly criticized and did not develop to the point of creating a special category 

‘of UN peace-enforcement units, as the SG B. B 2 sl CIN 

: 
. Boutros Ghali en ay ee 

for Peace’ in 1992. 
visaged in his “Agenda 

il 

4 recent vo the vast majority of UN forces have responded to intra-State conflicts or have 

tervene in internal disorder or immediate post-conflict situations. Several forces were 

established as a result of comprehensive peace agreements which, among other provisions 

ked the UN to supervise respect for and implementation of them (UNAVEM I, I and mt 

in Angolaj ONUMOZ in Mozambique; UNAMIR in Rwanda; ONUSAL in EI satvadlors 

UNTAC in Cambodia). Accordingly, the UN forces have included a large civilian pk ee 

engaged in providing humanitarian assistance, furthering national reconciliation and pro- 

moting respect for human rights and fundamental freedoms, organizing and monitoring 

elections, and occasionally also assisting in rebuilding institutions and national capacities. 

Very recently, two operations have been entrusted with the task of administering a region 

for a transitional period. The UN Mission in Kosovo (UNMIK) was created by resolution 

1244/1999 to perform, inter alia, basic civilian administrative functions where and for as 

long as required, organizing and overseeing the development of provisional institutions for 

democratic and autonomous self-government pending a political settlement, including 

the holding of elections; supporting, in cy-ordination with international humanitarian 

organizations, humanitarian and disaster relief aid; maintaining civil law and order, including 

establishing local police forces and meanwhile, 
through the deployment of international police 

personnel to serve in Kosovo, protecting and promoting huma
n rights and assuring the safe 

and unimpeded return of all refugees and displaced perso
ns to their homes in Kosovo. 

Similarly, the UN Transitional Authority in East Timor (resolution 1272/ 1999), established 

after the riots following the ref
erendum granting the people independence

 from Indonesia, was 

assigned the following tasks: to provide security and maintain law and order throughout the 

territory of East Timor; to establish an effective administration; to assist in the development 
of 

civil and social services; to ensure the co-ordination and delivery of humanitarian assistance, 

rehabilitation, and developmen
t assistance; to support capacity-building for self-government; 

to assist in the establishment 
of conditions for sustainable development. 

The precedent for this 

kind of operation was set in 1962 when the GA established—upon 
the request of Indonesia and

 

the Netherlands—a temporary executive authority (UNTEA) to administer the territory of 

West New Guinea pending 
its transfer to Indonesia (where it now forms the province of Irian 

Jaya). 

Complex situations have occasionally affected two other critical features of 

traditional peacekeeping
 operations: consent of the territorial 

State and impartiality. In 

some cases peacekeeping operations proceeded on the basis of a partial consent, n 

that they lacked the co
nsent of one or more of the parties involved.

 As a consequence, 

impartiality as well w
as jeopardized. None

theless, the UN has
 always referred, and

 still 

eacekeeping operations. 

does, to these features 
as the distinguishing traits of p eeping | 

The ‘peacekeeping’ s
ystem—like the ‘authorizations regime —1 at odds with that 

envisaged in Chapter VII of the UN Charter. Nevertheless, it has become one of the 
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most important UN tools—often the only available one—and at present is universally 

recognized as consistent with the Charter. 

On balance, peacekeeping operations have proved useful principally for the 

purpose of making the contending parties stop fighting, thereby avoiding more 

bloodshed. They have also turned out to be very helpful in assisting in the fulfilment 

of complex peace processes where the parties were willing to co-operate and build for 

the future. They are not actually designed to compel the parties to accept a solution 

imposed by the UN, but serve to help put into practice, on the spot, the solution 

agreed upon by the contending States. However, in the long run, peacekeeping 

operations may turn out to be counter-productive, for they freeze the situation with- 

out providing a real solution to the basic problems lying at the root of the conflict. 

This happened with UNFICYP in Cyprus and UNMOGIP in the Kashmir region. In contrast, it 

would seem that UNIFIL in Lebanon made the Israeli withdrawal from Lebanon in May—June 

2000 possible and less dangerous; it also stabilized the situation in South Lebanon, where the 

Lebanese army, probably on advice from Damascus, still seems reluctant to deploy. 

17.4 RESORT TO FORGE BY STATES UPON 

AUTHORIZATION OF THE UN 

As stated above, being unable to-set up the UN armed forces envisaged in Articles 43 

of the UN Charter, especially after the end. of the cold war, the UN has gradually 

confined itself to authorizing the use of force by member States. This practice has 

taken two forms: (1) on some occasions the SC has authorized States to resort to 

force after a State had engaged in acts of aggression against another State, which had 

reacted in individual (and collective) self-defence; in other instances (2) the SC has 

authorized States to use force individually or to establish multinational forces, to face 

threats to the peace or ongoing international or internal armed conflicts. 

Let us consider the principal manifestations of such practice and then establish 

whether it has turned into UN law. 

17.4.1 THE USE OF ARMED FORCE UPON AUTHORIZATION BY 

THE SC AFTER ACTS OF AGGRESSION BY A STATE 

On a few occasions the SC authorized States to use force against another State that 

had committed a breach of the peace or had engaged in aggression. 

This alternative road to the restoration of peace was taken in 1950. That year, taking advantage 

of the absence of the Soviet delegate (who did not attend SC meetings in protest over the failure 

of the UN to allow China to be represented in the UN by the People’s Republic of China 

rather than nationalist China), the SC authorized member States, acting under US command, 

to assist South Korea to rebuff by force the aggression of North Korea and allowed them to use 
the UN flag in the course of military operations (resolutions 82, 83, and 84/1950). 
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: Similarly, in 1990 the SC authorized member States to use all necess: 

that is, to use force on a large scale—to repel the Iraqi a eesti ee gaan 

{resolution 678/1990). In 2003 the SC, by resolution fee me sae 

: ‘multinational force under unified command’ to take forcible measures i ae. 

security and stability in Iraq (at $13). The authorizati 
, : é ation 

1546 (2004) (at §9). 
was confirmed by resolution 

ia 
| 17.4.2 THE AUTHORIZATION TO STATES TO USE FORCE IN CASE 

OF THREATS TO THE PEACE 

5 

he SC has also authorized States to use force when faced with a threat to the peace. 

This has in particular occurred with humanitarian crises. Indeed, the SC has gradually 

established a direct link between humanitarian crises and threats to the peace, one of 

the three possible conditions that could trigger SC action under Chapter VII. The 

SC has thus considerably enlarged the concept of threat to the peace laid down in 

Article 39 of the UN Charter, so as to include humanitarian crises within one State, 

which once were deemed to fall primarily within domestic jurisdiction. It has 

subsequently authorized member States to use force to establish a secure environment 

for humanitarian relief operations. 

Efforts were made to protect safe havens in Bosnia and Herzegovina on the basis of resolutions 

836 and 844 (1993) authorizing member States, through the use of air power, to deter attacks 

against the safe areas. Operation Restore Hope in Somalia and Operation Turquoise in Rwanda 

were launched, respectively, on the basis of resolutions 794 and 929 (1992 and 1994). They 

consisted of large-scale military operations conducted by two ‘coalitions of the willing’ —led 

respectively by the USA and France—in order to achieve humanitarian objectives such as 

providing security and support for the distribution of relief supplies or ensuring the protec
tion 

of displaced persons, refugees, and civilians at risk. 

However, this practice of elevating humanitarian crises to threats to the peace, is 

not without its dangers. The SC is eager to retain discretionary power in this matter 

and tends to avoid explaining t
he nature of the link and the rea

sons for its action. As a 

result its practice lacks consistency an
d turns out to be selective. (For 

instance, African 

countries have railed against the fact that some
 humanitarian disasters in Africa, such 

as that in Sierra Leone, hav
e not motivated the SC so strongly as some 

previous crises, 

such as that in Somalia.) 

Through the enlargement of the notion of ‘threat to the peace’ the SC also 

authorized member States, acting nationally or through regional organizations or 

arrangements, to use force with a view to restoring democracy OF public order. By 

resolution 940 (1994) the SC, after condemni
ng the behaviour of the illegal de facto 

regime set up in Haiti, authorized mem
ber States to establish an international force 

and to use all necessary means to facilitate the departure of the military leaders an
d 

allow the return of the 
legitimately elected Pre

sident, Jean-Bertrand 
Aristide. — 

More recently, following a request by Albania for SC action, the SC authorize 
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member States to intervene there (resolution 1101/1997). The SC also authorized 

intervention in East Timor (resolution 1264/1999) to prevent inter nal disorders from 

degenerating into combat situations, as well as in Liberia, pursuant to resolutions 

1497 (2003) and 1509 (2003). 

17.4.3 USE OF FORCE AUTHORIZED TO PUT INTO EFFECT 

ECONOMIC MEASURES IMPOSED BY THE SC 

Being unable directly to take military measures, the SC also authorized member States 

to use force for several other different purposes. For instance, it adopted numerous 

authorizations to enforce economic measures previously decided upon under Article 

41. 

This happened first in 1966, when the SC called upon the UK to halt, “by the use of 

force if necessary’, ships carrying oil destined for Southern Rhodesia in flagrant 

breach of the embargo imposed by the SC against that country (resolution 221/1966; 

there ensued the incident of the Greek ship Manuela).‘ Since then, particularly after 

the end of the cold war, the SC has often recommended States to undertake: a limited 

use of force to secure compliance with economic sanctions previously adopted. 

Thus, for instance, by resolution 665 of 25 August 1990, the SC invited member States to 

inspect and verify the cargo and destination of every ship crossing the Gulf in ordet to ensure 

that they were not violating embargo measures imposed on Iraq. The SC also requested States 

to halt all inward and outward maritime shipping to ensure strict implementation of economic 

measures decided upon against the Federal Republic of Yugoslavia (resolutions 787/1992 and 

820/1993), Somalia (resolution 794/1992), Haiti (resolutions 875/1993 and 917/1994), Liberia 

(resolution 1083/1997), and Sierra Leone (resolution 1132/1997). srintieks the SC authorized 

NATO air strikes against Serb forces in Bosnia and Herzegovina. 

17.4.4 TRENDS IN THE EVOLUTION OF THE 
‘AUTHORIZATION REGIME 

Over the years the ‘authorization regime’ has evolved along three main lines. First, 

with regard to the purpose of the use of force authorized by the SC, this body has 

increasingly defined in a clearer manner the objectives States were to pursue when 

using force. It is necessary only to think, in contrast, of the broad purpose of the use of 

force set out in resolution 678 (1990) concerning Iraq. The SC decided that States had 

to use all the means necessary ‘to uphold and implement resolution 660 (1990) and all 

subsequent resolutions and to restore international peace and security in the area’. 

This sweeping mandate enabled some States (in particular the USA and the UK) to 

* This Greek ship was stopped and searched by a British man-of-war without opposition from the Greek 

authorities. Another Greek ship, the Joanna-V, had been searched on the high seas off the coast of Beira, 

Mozambique, prior to the SC resolution, triggering strong protests from the Greek Government. On these 

two incidents see, for the relevant references, V. Gowlland-Debbas, Collective Responses to Illegal Acts in 
International Law (Dordrecht, Boston, and London: Nijhoff, 1990), at 400-19 as well as B. Conforti, The Law 

and Practice of the United Nations, 2nd edn. (The Hague, London, Boston: Kluwer, 2000), at 280. 
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argue that the air raids against Iraq designed to ensure respect for the subsequent SC 
resolutions were authorized by resolution 678 (1990). Clearer and more specific 

‘objectives were set fourth in resolution 1511 (2003) and, even more, in resolution 

1546 (2004) (see for instance §$§9-14), both on Iraq. 

Second, the duration of the mandate given by the SC has been increasingly defined. 

fnitially this duration was not specified (see for instance resolution 678 (1990) con- 

cerning Iraq, resolution 770 (1992) relating to the former Yugoslavia, and resolution 

794 (1992) concerning Somalia). At present the SC tends to provide for a time limit in 

its resolutions authorizing the use of force. Sometimes this limit is a “functional 

deadline’, as is the case with resolution 940 (1994) concerning Haiti, which provides 

in §8 that the multinational force will terminate its mission as soon as ‘a secure and 

stable environment has been established and UNMIH [UN Mission in Haiti] has 

adequate force capability and structure to assume the full range of its functions’ (a 

_ determination entrusted to the SC itself). The practice of providing for a time limit 

is important, particularly when a permanent member of the SC takes part in the 

military operations. For, if the permanent member for its own reasons is not inter- 

ested in the cessation of the operations, it could veto any SC decision designed to 

terminate the authorization to use force. 

Third, the-SC has increasingly imposed upon States the duty to report to it, 

frequently and in a detailed manner, on the conduct of military operations. Initially 

this obligation was not stringent. For instance, resolution 678 (1990), on Iraq, simply 

provided that States were ‘to keep the Security Council regularly informed on the 

progress of actions undertaken’ (§4). In fulfilling this broad obligation some States 

confined themselves to submitting to the SC short and general reports on 
the military 

operations that were under way. At present this obligation is no longer general and 

loose. In some cases the SC also requests the SG to report on the conduct of 

operations, so as to have other standards of appraisal available in addition to (or in 

place of) the information given by States. For instance, resolution 1546 ow fae 

cerning Iraq proyides-in §30 that the SG must ‘report to the Council wi = s 

yf thi ssl 
months from the date of this resolution on UNAMI [UN Assistance lil or ee 

operations in Iraq, and on a quarterly basis thereafter on 
the progress made towar 

national elections and fulfillment of all UNAMIs alam foe aletre en ~ 

Clearly, this evolution of UN practice tends to make such prac Rigo tied 

with the UN Charter. The SC now increasingly tends to exercise en ro —.
 

supervision of the way States put into effect its authorization to use orce. 

thority and responsibility in the area of peace 

han Si a PAP ‘ +t. This evolution is however 

and security that the Charter had bestowed upon 
—, neciin Psa 

opposed by those States which, in participating inm 

outside international restraints and supervision. 

7 
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17.455 WHETHER THE AUTHORIZATION REGIME HAS TURNED 

INTO CUSTOMARY LAW 

The practice, which has gone unopposed, whereby the SC authorizes States to use 

force is not envisaged in the UN Charter and indubitably constitutes an innovation, 

since no provision of the Charter may be held to warrant it, not even by implication. 

One cannot argue that the practice is implicitly justified by Article 51 on collective 

self-defence, for the actions undertaken now do not need to meet the requirements 

of immediacy, necessity, and proportionality (and, in addition, they do not necessarily 

constitute a response to an armed attack). Nor can one argue that the SC, being 

empowered under the Charter to establish a UN multinational force, is implicitly 

authorized to delegate such power to member States: indeed, the linchpin of 

the Charter provisions is the notion that the use of force is kept in the hands of a 

central body, whereas the new system hinges on the idea of that such force is 

spread out among States, that is, is ‘decentralized’, albeit upon authorization of 

that body. 

The question therefore arises of whether the practice, initially contrary to, or at 

least deviant from, the UN Charter, is now legally sanctioned by international 

law. Given the lack of any significant opposition and the widespread resort to such 

practice, the contention is warranted that a customary rule has evolved in the inter- 

national community which is also operative within the UN legal system, in that it 

broadens the scope of Chapter VII of the Charter. 

17.5 THE USE OF FORCE BY REGIONAL AND 

OTHER ORGANIZATIONS, UPON 

AUTHORIZATION OF THE SC 

The UN Charter, while not expressly providing that the SC may authorize individual 

States uti singuli to use armed force, explicitly envisages instead that the SC may 

authorize regional arrangements or regional agencies acting consistently with the 

principles and purposes of the UN Charter, to take enforcement action under its 

authority (Article 53). Surprisingly, so far the SC has never expressly authorized a 

regional organization to resort to force. Instead, on a number of occasions the SC 

expressly or implicitly authorized regional or other organizations or arrangements to 

use force. 

Thus, for instance, in the case of the former Yugoslavia, the SC authorized both maritime 

operations—to enforce the embargo—and air operations—to back up the peacekeeping 

force (UNPROFOR) protecting safe areas—obviously referring to a possible implementation 

through the Western European Union (WEU) and NATO. After the end of the war in 1995 it 

authorized (by resolution 1031/1995, followed by resolution 1088/1996) NATO to establish 



UN ‘ 
~ SANCTIONS AND COLLECTIVE SECURITY 

351 

| a multinational force in Bosnia-Herzegovina ( 
| to ensure—if necessary by the use of force—t 
| Likewise, b ; 
| . aa eee 1244 of 10 June 1999 adopted after the end of the war, the SC 

| 

al, 4 | authorize (‘member States and relevant international organizations’; NATO was | mentioned in | m Annex 2) to deploy an international security presence in Kosovo to create and 

IFOR, subsequently named SFOR) mandated 
he implementation of the Dayton Agreement 

In 1999 the Kosovo crisis put this consolidated System at great risk. Given the massive gross violations of human rights perpetrated against the Kosovar population NATO decided to attack the Federal Republic of Yugoslavia (Serbia and Montencona acting without any SC authorization. NATO’s action is widely considered to gale to a gross breach of the UN Charter. (In addition, while conducting their military 
operations NATO armed forces on a few occasions breached important rules of 
international humanitarian law.) However, some commentators have contended that 
the SC, through resolution 1244/1999, endorsed NATO’s action ex post facto, albeit 
taking a cautious approach. si 

At the present stage it is too early to determine ‘whether there will emerge a 
customary rule legitimizing forcible intervention for humanitarian purposes without 

__ the need for a formal SC authorization. aarti 

17.6 THE AUTHORIZATION TO USE FORCE 
GIVEN BY THE GA. 

As early as 1950, in the face of Soviet opposition, the majority, dominated by the USA, 
contrived to enhance the role of the GA by the well-known resolution ‘Uniting for 
Peace’ (377-V, adopted on 3 November 1950). The GA was empowered to recommend 

member States to adopt forcible measures against a State held responsible by the 

Organization for a breach of the ban on the threat or use of force. The resolution was 

acted upon during the Korean War, 1950-1 (after the Soviet delegate came back to the 

SC and used his veto to paralyse that body). However, it did not provide a realistic 

alternative mainly because, following the wave of decolonizations in the 1960s, the 

majority within the GA was no longer favourable to the Western Powers who pro- 

moted the GA empowerment. Other solutions had to be put in place (however, 

the power to convene ‘special sessions’ of the GA, conferred by the aforementioned 

resolution both on the SC (‘on the vote of any seven members thereof ’, i.e. without 

any veto power) and on ‘a majority of UN Members’ was later made use of on a 

number of occasions, when such special sessions were called at the request of UN 

_ members). 
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17.7 THE OLD AND THE NEW LAW ON FORCE AND 

COLLECTIVE SECURITY CONTRASTED 

It may prove useful to contrast the two basic patterns on the use of force and collective 

security in the international community discussed in some detail in this chapter as 

well as some earlier chapters. 

The ‘old’ law rested on a few fundamental tenets: (1) the unfettered freedom of 

States to use force; (2) the consequent lack of a clear-cut distinction between 

enforcement proper (that is, resort to coercive action to compel observance of law) 

and use of force for realizing one’s own interests; (3) the licence to use force without 

previously getting an international authority to establish whether a subjective right of 

the State resorting to force had in fact been violated; (4) the absence of any ‘solidarity 

link’ between the injured party and any third State, authorizing the latter to inter- 

vene to protect the rights of the former; international wrongs remained a ‘private’ 

occurrence between the delinquent State and the aggrieved party, except for those 

instances where there were already links based on treaties of alliance, in which case an 

ally might be affected by the wrongdoing and feel authorized to intervene; (5) the 

lack of any international agency capable of at least co-ordinating resort to force by 

individual States. In short, traditional law favoured major Powers: minor States 

derived no protection from general rules and consequently their own safeguard lay in 

the conclusion of treaties of alliance with one or more Great Powers. 

In 1945 a consensus emerged to the effect that peace should henceforth constitute 

the overriding purpose of all members of the world community. Consequently, States 

agreed that the maintenance of peace should become a ‘public’ affair, that is to say, a 

matter of general concern, and that no country should be allowed to break or even 

jeopardize peaceful relations. 

The ensuing legal position is as follows: (1) The previously untrammelled right to 

use force has been suppressed; any unilateral use of force except in self-defence 

is totally banned. It should be noted, however, that the new international law has 

not abrogated the norms concerning the modalities of the use of force. In other words, 

if a State legally or illegally engages in military action, it is bound to respect certain 

general principles and rules placing restraints on such action (see Chapter 21), the 

purpose being, of course, to ensure that any breaches of the general prohibitions 

referred to above do not degenerate into barbarism. (2) There is an international 

organization, the UN, which, in theory, is endowed with collective responsibility 

both for safeguarding peace, irrespective of any action taken by the aggrieved 

party (hence also in the event of its remaining passive in the face of aggression), and, 

more specifically, for enforcing the law in extreme cases (that is, when breaches of 

international rules jeopardize peaceful relations). Serious international breaches 

have become ‘public’ events, of concern for the whole international community. (3) 

Theoretically, the UN has a monopoly of force, in that it should intervene militarily in 
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all the extreme cases opt referred to. (4) Whenever international rules are disregarded 
without the breach falling within the category of ‘armed attack’, S ae ' attack , States are not author- 

| oye iit force. hey although still allowed, must be confined to peaceful 
_ reaction to international wrongs. : Dd i pcciet ts Uhhes: see sy Sho Ais again: must be pre- 

Dell chick crake Sohohubeety th seiy cuthestth a ution. Judicial adjudication, 

anism be used. Thus, even contemporary i : ae Se eee eee: | y international law has not yet reached the 
stage typical of domestic legal systems, where ascertainment of legal situations must 

precede law enforcement. (6) A marked distinction between peaceful measures of 

_ enforcement—which are lawful—and other instances of use or threat of military 

force—which are unlawful—has emerged. Thus, gradually, international law has come 

to uphold a distinction which is of fundamental importance and has for centuries been 

acted upon in municipal legal systems. As in the latter systems, in international law 

only the supreme collective body, the SC, is authorized to depart in exceptional cir- 

cumstances from this distinction in the interest of the whole community. It can both 

enforce the law and exercise ‘police power’. What, unfortunately, strongly differentiates 

the world community from domestic legal systems is both the rudimentary character - 

of the international enforcement machinery and also the fact that this distinction 

becomes somewhat blurred, in practice, owing to disagreement among States over the 

exact boundaries of the classes of lawful and unlawful use of force. 

Can we say that this legal regime is a great innovation as compared with the- 

previous one? In many respects it is indeed, but in the most important area, namely,-_. - 

the condition of Great Powers, it has left the existing position almost unaffected. 

While in the past the lack of substantial restraints on the use of force simply con- 

firmed that these Powers were the overlords in the world community, now the law 

goes so far as to consecrate their might, providing, as it does, that while they must not - 

use force contrary to the Charter, transgression will not invite sanction under Chapter 

VII of the Charter owing to the veto power conferred on each of them. In spite of this 

huge shortcoming in the law, the Charter system was designed to afford legal and 

institutional protection to lesser or middle-sized countries, whenever they were not - 

involved in a fight against one of the major Powers. To this extent the Charter made 

much headway towards the introduction of some kind of safeguard for peace. 

In addition, one should not pass over in silence a major factor which helps to fore- 

stall the most serious breaches of ‘nternational law by States: the role of public 

. . . . . . 5 

opinion, especially in democratic countries. 

5 In this regard, it is fitting to quote the apposite remarks of J. L. Brierly, om the enormous 
importance 

which international public opinion can and does have for the observance of the ‘law of nations’. He noted in 

1931 that international public opinion contains an apparent paradox: 'It is intrinsically a weaker force than 

opinion in the domestic sphere, yet it is in a sense more effective as a sanction of the law. For pages 

individual law-breaker may often hope to escape detection, a State knows that a breach of pats as 

rarely fails to be notorious; and where
as again there are individuals so constituted that ae ar: i ie E 

the mere disapproval, unattended by pains 
and penalties, of others, every Stat

e is Seis hei? hae 

the mere suspicion of illegal action’ (J. L. Brierly, ‘Sanctions’ (1931), in The Basts of UOlga font 

Law (cit. supra, at n. 1), at 203). 
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UNILATERAL RESORT TO 

FORCE BY STATES 

18.1 INTRODUCTION 

As pointed out above (3.4), at present Article 2.4 of the UN Charter (and the 

corresponding customary rule of international law) ban armed force in international 

relations. Armed force may only be used by States if they are ordered or authorized by 

the SC to do so. However, an exception to this ban is the right of States to resort to 

individual or collective self-defence. This right is clearly laid down in Article 51 of the 

UN Charter and the corresponding customary rule of international law. 

As we shall see, other instances of unilateral resort to force (protection of citizens | 

abroad, armed intervention with the consent of the territorial State, armed reprisals — 

against unlawful small-scale use of force, use of force to stop atrocities), are instead 

legally doubtful, for it is not clear whether customary international rules have evolved 

on the matter, derogating from the general ban on the unilateral use of armed force, 

laid down in the body of law just referred to. Furthermore, it is a matter of dispute 

whether a similar derogation has evolved with regard to peoples or racial groups 

fighting for their self-determination to the effect that such groups or peoples are 

authorized, subject to some stringent conditions, to use military violence to achieve 

self-determination. 

In the following pages we shall briefly discuss all these matters. 

18.2 INDIVIDUAL SELF-DEFENCE 

18.2.1 GENERAL 

Self-defence is the lawful reaction to an ‘armed attack’, that is, to massive armed 

aggression against the territorial integrity and political independence of a State that 
imperils its life or government (‘less grave forms of the use of force’ may not be 
considered as armed attack, as the ICJ held in 1986 in Nicaragua (merits) (at §191) 
and confirmed in Oil Platforms (merits), at §§51, 64, and 72). In addition, the attack 

must be of such magnitude that one cannot repel it otherwise. Contrary to what the 
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_ ICJ states in Nicaragua (merits) (at $195) and in Legal Conseque 
tion of a Wall (at §139)—a holding highly criticized by cic 
Opinion she appended to the latter Court’s pronouncement (at §33)—the ageressio 
need not come from a State; it can also emanate from a terrorist enue a5 
even from insurgents (aggressing a State other than the one on whose territory the 
operate). 

: 

nces of the Construc- 
Higgins in the Separate 

Since aggression Constitutes a violation of the sovereign rights of the victim, in 
resorting to self-defence the latter engages in legal enforcement. This implies that self- 
defence must limit itself to rejecting the armed attack; it must not go beyond this 
purpose. As the IC] stated in Nicaragua (merits), self-defence only warrants ‘measures 
which are proportional to the armed attack and necessary to respond to it’ ($176; see 
also Legality of the Threat or Use of Nuclear Weapons, at §141, and Oil Platforms 
(merits), at §§51 and 73, 76-7; in this case the Court found that the forcible measures 
taken by the USA against Iran were not ‘a proportionate use of force in self-defence’, 
_at §77). The requirements of necessity and proportionality must be strictly construed, 
so as to restrict States’ room for manoeuvre: as the ICJ held in Oil Platforms (merits), 

‘the requirement of international law that measures taken avowedly in self-defence 

_ must have been necessary for that purpose is strict and objective, leaving no room for 

any “measures of discretion” ’ (at $73). 

Consequently, (1) the victim of aggression must use an amount of force strictly 

necessary to repel the attack and proportional to the force used by the aggressor; (2) it 

may only attack ‘legitimate military targets’ (Oil Platforms (merits), at §51), in keeping 

with principles and rules of international humanitarian law; also, the necessary 

precautions must be taken to minimize incidental damage to civilians; (3) the State 

that has been the target of an ‘armed attack’ must not occupy the aggressor State’s 

territory, unless this is strictly required by the need to hold the aggressor in check 

and prevent him from continuing the aggression by other means. Furthermore, (4) 

self-defence must be terminated as soon as the SC steps in and takes over the task 

of putting an end to the aggression. This, however, does not imply that self-defence 

must cease if the SC simply pronounces on the matter; self-defence may continue 

until the SC has taken effective action rendering armed force by the victim State 

unnecessary and inappropriate, and hence no longer legally warranted. If the SC 

fails to take action, (5) self-defence must cease as soon as its purpose, that is, 

repelling the armed attack, has been achieved. In other words, Article 51 and the 

corresponding norm of general international law do not authorize or condone any 

military action overstepping mere opposition to, and repelling of, aggression. In 

particular, they prohibit prolonged military occupation and annexation of territory 

belonging to the aggressor. ' 

As stated above, the failure of the UN collective system for enforcing peace 

resulted, among other things, in an expansion of resort to self-defence; in ef 

words, it led to the invocation by States of Articl
e 51 in cases which hardly amounte 

to self-defence or even in cases that were clearly not covered by the provision at 

Issue. 
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Instances where Article 51 was invoked include: the USSR intervention in Hungary in 1956; the 

US intervention in the Dominican Republic in 1965; US participation in the Vietnam war in 

1966; the Israeli attack on Egypt in 1967; resort to force by the USA in the Mayaguez incident in 

1975; the USSR intervention in Afghanistan in 1979; Israel’s use of unilateral force in Uganda 

in 1976 (Entebbe airport), in Iraq in 1981 (Osiraq nuclear power station), and against Lebanon 

a number of times since 1978; the numerous attacks by South Africa on neighbouring States 

(Angola, Zambia) between 1976 and 1979 allegedly to stop terrorism from abroad; the military 

action of the UK against Argentina after the latter’s invasion of the Falklands/Malvinas in 1982; 

the US intervention in Grenada in 1983, in Libya in 1986, and in Panama in 1989. 

In practice States, particularly Great Powers, have tended to abuse this right. In 

addition to some cases mentioned below, under various headings, mention may be 

made of some instances where the USA has invoked Article 51 to warrant military 

actions that, in fact, had strong punitive connotations and also pursued a primarily 

deterrent purpose. 

Thus, one may mention the US attack on Libya carried out on 14 April 1986, This attack, which 

caused the death of 41 persons, almost all civilians, was made in response to the bombing, in 

West Berlin, on 5 April, of the La Belle disco, allegedly carried out by Libyans. The USA justified 

their bombing as follows: “Over a considerable period of time Libya has openly targeted Ameri- 

can citizens and US installations. The most recent instance was in West Berlin on 5 April, where 

Libya was directly responsible for a bombing which resulted in the death of one US soldier and 

injury to a large number of American servicemen and other persons’ (in 80 AJIL (1986), 633). 

The USA also launched a number of missiles, on 26 June 1993, against Baghdad, allegedly in 

response to a planned terrorist attack on the former US President, Bush, which was due to have 

occurred two months earlier (on 14 April 1993), on a visit by Bush to Kuwait, a terrorist attack 

that was not carried out. In the UN SC the US delegate justified the American attack as follows: 

‘From all the evidence available to our intelligence community, we are . . . highly confident that 

the Iraqi Government, at its highest levels, directed its intelligence services to carry out an 

assassination attempt against President Bush . . . [T]his was a direct attack on the US, an attack 

that required a direct US response. Consequently President Clinton yesterday instructed the US 

Armed Forces to carry out a military operation against the headquarters of the Iraqi Intelligence 

Service in Baghdad. We responded directly, as we are entitled to do under Article 51 of the UN 

Charter, which provides for the exercise of self-defence in such cases. Our response has been 

proportionate and aimed at a target directly linked to the operation against President Bush. It 

was designed to damage the terrorist infrastructure of the Iraqi regime, reduce its ability to 

promote terrorism and deter acts of aggression against the US’ (UN Doc. S/PV.3245, at 6). 

Similarly, on 20 August 1998, US submarines fired missiles against a military training camp 

in Afghanistan and a chemical plant in Sudan. This strike was in response to terrorist attacks 

organized by the group led by Osama bin Laden, including the shelling of the US embassies 

in Kenya and Tanzania. The justification for the US action was given by the US President on 
21 August 1998 as follows: “The US acted in exercise of our inherent right of self-defense 

consistent with Article 51 of the UN Charter. These strikes were a necessary and proportionate 

response to the imminent threat of further terrorist attacks against US personnel and facilities. 

These strikes were intended to prevent and deter additional attacks by a clearly identified 

terrorist threat. The targets were selected because they served to facilitate directly the efforts 
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of terrorists specifically identified with attacks on US veg 2eTSC el < ey ies - 
continuing threat to US lives.’ (in 83 AJIL (1989) at a bert aaeigsy: nose 

In other cases, States have endeavoured to expand the notion of self- by setting forth a whole panoply of disparate 
has been asserted to be applicable. As an illustrati 
intervention in Panama, on 20 December 1989. 

defence 
legal. grounds on which Article 51 
on mention may be made of the US 

om US State Pups mamtained that the US intervention had the following purposes: 
(1) to protect American lives (a US soldier in the US zone had been shot and killed b 
Panamanians); (2) to assist the lawful and democratically elected government in att 
in fulfilling its international obligations; (3) to seize and arrest General Noriega, an indicted 
drug trafficker; (4) to defend the integrity of US rights under the Panama Canal treaties’ (in 
84 AJIL (1990), at 547). The formal justification of its military action, advanced by the USA, 
was as follows: “The US has the inherent right of self-defence, as recognized in Article 51 of the 
UN Charter and Article 21 of the 1948 OAS Charter. This right of self-defence entitled the US 
to take necessary measures to defend US military personnel, US nationals and US installations. 
Further, the US has both the right and the duty under Article IV of the Panama Canal Treaty 
to use its armed forces to protect and defend the Canal and its availability to all nations. 
In addition, the legitimate democratically elected government of Panama was consulted and 
welcomes our actions (in 84 AJIL (1990), at 548). 

18.2.2 THE QUESTION OF ASCERTAINING FACTS 

_ A question that often arises in connection with individual (or collective) self-defence 

relates to the establishment of the facts amounting to the circumstances required for a 

State lawfully to resort to force in response to an armed attack. Often States tend to 

. ‘adjust’ the facts to the needs for their justification of use of force in self-defence. 

As the ICJ forcefully showed in its judgments in Nicaragua (merits) (at §§20-92) and 

Oil Platforms (merits) (at §§52-78), the factual circumstances may prove at least as 

complex and important as legal issues. The problem is exacerbated by an important 

element: at the time of use of force States resorting to such use either monopolize 

control over the facts or possess a distinct advantage in establishing or ‘organizing’ 

facts. This is among other things rendered possible by the lack, or unavailability, of 

international mechanisms capable of timely and objective fact-finding. Under these 

circumstances, even the most implausible legal explanations may gain a semblance 

of credibility. 

In any case, if the matter is submitted to judicial review, the burden of proof rests 

on the State that seeks to justify its use of force as an instance of self-defence (see Oil 

Platforms (merits), at $§57, 71, and 76). 

2 

18.2.3 IS ANTICIPATORY SELF-DEFENCE ADMISSIBLE‘ 

ns and which in modern 
ed up on several occasio 

eae mi ie : 5 whether Article 51 allows 
international relations has become of crucial importance | 
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anticipatory self-defence, that is, a pre-emptive strike once a State is certain, or 

believes, that another State is about to attack it militarily. 

Israel has resorted to anticipatory self-defence on various occasions: for example, in 1967 

against Egypt, in 1975 against Palestinian camps in Lebanon, and in 1981 against Iraq (Israeli 

aircraft bombed Osiraq, an Iraqi nuclear reactor near Baghdad). Similarly, in 1980, in the UN 

SC, Iraq justified its armed attack on Iran by relying upon its right to strike pre-emptively 

at other countries preparing for war. In 2003 the USA and the UK invoked pre-emptive 

self-defence to justify their attack on Iraq. 

The rationale behind the doctrine of ‘anticipatory’ self-defence, stressed by all 

those who advocate it, is a strong meta-legal argument: in an era of missiles and 

nuclear weapons and of highly sophisticated methods of reconnaissance and 

intelligence, it would be naive and self-defeating to contend that a State should await 

the attack by another country, in the full knowledge that it is certain to take place and 

likely to involve the use of very destructive weapons. As McDougall, one of the leading 

proponents of this view, wrote, to impose on States the attitude of ‘sitting ducks’ 

when confronted with an impending military attack ‘could only make a mockery, 

both in its acceptability to States and in its potential application, of the Charter’s main 

purpose of minimizing unauthorized coercion and violence across State lines’.' In 

1981 the Israeli delegate echoed this doctrine in the SC.’ 

This non-legal rationale has been given a legal foundation by claiming that Article 

51 did not suppress the pre-existing international rule on anticipatory self-defence, 

which was, therefore, left unaffected by the Charter. The argument, developed by some 

eminent American and British jurists,’ and advanced by Israel in the SC in 1981,* has 

| M. McDougall, ‘The Soviet-Cuban Quarantine and Self-defence’, 57 AJIL (1963), at 601. 

2 He declared that the scope of the concept of self-defence had “broadened with the advance of 

man’s ability to wreak havoc on his enemies. Consequently the concept took on new and far wider application 

with the advent of the nuclear era. Anyone who thinks otherwise has simply not faced up to the horrific 

realities of the world we live in today, and that is particularly true for small States whose vulnerability is 

vast and whose capacity to survive a nuclear strike is very limited’. See UN Doc. S/PV.2288, at 40; 19 ILM 

(1981), at 989. 

3 C.H.M. Waldock, ‘The Regulation of the Use of Force by Individual States in International Law’, 82 HR 

(1952), at 498; J. Stone, Aggression and World Order (London: Stevens, 1958), at 44; D. W. Bowett, Self-Defence 

in International Law (Manchester: Manchester University Press, 1958), at 187-92; M. S. McDougall and 

F. P. Feliciano (eds.), Law and Minimum World Public Order (New Haven, Conn.: New Haven Press, 1961), at 

232-41; M. A. Kaplan and N. Katzenbach, The Political Foundations of International Law (New York: Wiley, 

1961), at 210 ff.; S. Schwebel, “Aggression, Intervention and Self-Defence in Modern International Law’, 
136 HR (1972-II), at 479 ff.; see also S. Schwebel, Dissenting Opinion, ICJ, Nicaragua, IC) Reports (1986), at 
347; O. Schachter, International Law in Theory and Practice (Dordrecht, Boston, and London: Nijhoff, 1991), 
at 151-2; R. Higgins, Problems and Process—International Law and How to Use It (Oxford: Clarendon Press, 
1994), 242-3. 

* With reference to the attack on Osiraq, the Israeli delegate stated the following: ‘In destroying Osiraq, 
Israel performed an elementary act of self-preservation, both morally and legally. In so doing, Israel was 
exercising its inherent right of self-defence as understood in general international law and as preserved in 
Article 51 of the UN Charter. A threat of nuclear obliteration was being developed against Israel by Iraq, one 
of Israel’s most implacable enemies. Israel tried to have that threat halted by diplomatic means. Our efforts 
bore no fruits. Ultimately we were left with no choice. We were obliged to remove that mortal danger. We 
did it cleanly and effectively.’ See UN Doc. SPV.2280, 2 June 1981, in ILM (1981), at 970. 



UNILATERAL RESORT TO FORCE -E 359 

been opposed by other distinguished publicists.5 These publicists have substantiall 
made two points. First, the alleged customary rule did not em isage a right of petra 

patory self-defence proper, but a right of self-defence and self-preservation. Second 
Article 51 wiped out all pre-existing law, and did , not leav : 

except in the form it explicitly authorized. pareeicsorm: for salt-defenes 

Oe scary ca : ees pee iiiet ae, Pa a ciiferent interpretation on 

this treaty itself [that is, the UN sighs in A ‘fhe : = hen ies see, ek 

international law; this reference to customar arin “ aie heh sche mene 

which mentions the “inherent right” (in we Roi au ‘ae % - - ee > ee eee | | ext the “droit naturel”) of individual or 

collective self-defence ... The Court therefore finds that Article 51 of the Charter is only 

meaningful on the basis that there is a “natural” or “inherent” right of self-defence, and it is 

s to see how this can be other than of a customary nature, even if its present content has 

en confirmed and influenced by the Charter .. . customary international law continues to 

exist alongside treaty law. Moreover the Charter, having itself recognized the existence of this 

right, does not go on to regulate directly all aspects of this content.’ ($176). Nevertheless, the 

Court did not specify the contents of the customary rules referred to in Article 51, in particu- 

whether they included the old rule providing for a right to anticipatory self-defence. The 

Court noted that, as the parties to the dispute had not raised ‘the issue of the lawfulness of a 

response to the imminent threat of armed attack’, it did not intend to express any view on the 

matter (at §194). Thus, this important decision of the Court cannot support any inter- 

pretation narrowing or broadening Article 51 with regard to the class of self-defence we are 

If one undertakes a perusal of State practice in the light of Article 31 of the Vienna 

onvention on the Law of Treaties (see above 9.6), it becomes apparent that such 

practice does not evince agreement among States regarding the interpretation 

or the application of Article 51 with regard to anticipatory self-defence. On 

many occasions States have used anticipatory self-defence, without however formally 

invoking it, but rather relying on other legal justifications.® In contrast, in other 

London: Stevens, 1950), at 797-8; H. Wehberg, ‘L’interdiction 

qui se posent’, 78 HR (1951-I), at 81; P.C. Jessup, A Modern 

illan, 1952), 165-7; I. Brownlie, International Law and the 

1963), at 264 ff.; K. Skubiszewski, “Use of Force by 

nsen (ed.), Manual of Public International L
aw 

(London: Macmillan, 1968), at 767; P. L. Lamberti Zanardi, La legittima difesa nel diritto internazionale 

(Milan: Giuffré, 1972), at 191 ff; B. V. A. Réling, ‘On the Prohibition of the Use of Force’, in A. R. Blackshied 

(ed.), Legal Change— Essays in Honour of J. Sto
ne (New York: Butterworths, 1983), at 276 ff. 

6 For instance, in 1962 the USA instituted a ‘naval quarantine’ forcibly to intercept on the high seas ships 

it relied on the legal endorsement by a regional organization, the OAS. In 

1967 Israel launched a pre-emptive strike against Egypt (the United Arab Republic), Jordan, and sh ‘i 

claimed that it was a reaction to the ‘act of war’ constituted by Egyp
t's preventing the pee joe sa sh - 

through the Straits of Tiran. 
In 1988 the US military ship 

USS Vincennes shot down an sop ey abe : 

during the Iran-Iraq war; the US authorities justified the downing of that aircraft pe pre
teen hed dutoly 

aircraft and patrol boats had pr
eviously fired on American helicopters and ships, the 

reacted to those attacks. 

5 H. Kelsen, The Law of the United Nations, ( 

carrying missiles to Cuba; however, 
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instances States formally invoked anticipatory self-defence or at least argued that it 

was lawful.’ 

What has been the reaction of the international community to these legal claims? 

In 1981, in the SC the USA took a firm position in favour of a broad notion of self- 

defence. The same view was propounded by Japan in 1968 and 1975, by Canada in 

1981, and also, as mentioned above, by Iraq in 1980 and Israel in 1975 and 1981. In 

addition, the UN did not condemn Israel in 1967 for its attack on Egypt nor Iraq for 

its attack in 1980 on Iran. Presumably this attitude was chiefly due to political con- 

siderations. By contrast, when in 1975 Israel attacked Palestinian camps in Lebanon, 

in the SC it was not only developing and socialist countries but also all Western States 

including the USA, Japan, Sweden, France, Italy, and Britain that condemned the 

Israeli action.® 

In 1981, when the Israeli attack on the Iraqi nuclear reactor was discussed in the 

SC, the USA was the only State which (implicitly) indicated that it shared the Israeli 

concept of self-defence. In addition, although it voted for the SC resolution con- 

demning Israel (resolution 487/1981), it pointed out after the vote that its attitude 

was only motivated by other considerations, namely Israel’s failure to exhaust peace- 

ful means: for the resolution of the dispute (in 19 ILM (1981), at 985 and 996). All 

other members of the SC expressed their disagreement with the Israeli view, by 

_unreservedly voting in favour of operative paragraph I of the resolution, whereby 

‘{the SC] strongly condemns the military attack by Israel in clear violation of the 

Charter of the UN and the norms of international conduct’. Egypt (ibid., at 980) 

and Mexico (ibid., at 991-2) expressly refuted the doctrine of anticipatory self- 

defence. It is apparent from the statements of these States that they were deeply 

concerned. that the interpretation they opposed might lead to abuse. In contrast, 

Britain, while condemning ‘without equivocation’ the Israeli attack as ‘a grave 

breach of international law’, noted that the attack was not an act of self-defence 

because ‘it- was not a response to an armed attack on Israel by Iraq. There was 

no‘instant' or overwhelming necessity for self-defence. Nor [could] it be justified 

as a-forcible measure of self-protection’ (ibid., at 977). It would thus seem that 

Britain upheld the doctrine of anticipatory self-defence in cases of ‘instant and 

7 In 1975 Israel did so when it launched a pre-emptive strike against Palestinian camps in Lebanon. In 

1980 Iraq claimed that in attacking Iran it had exercised its right of pre-emptive self-defence (but then 

quickly changed its attitude and argued that it had reacted to a previous attack by Iran). In 1981 Israel again 

invoked anticipatory self-defence when it destroyed the Iraqi nuclear reactor at Osirak. South Africa too 
relied on the same legal ground when it attacked military bases of the ANC in neighbouring countries 
(Zambia, Lesotho). 

8 The Lebanese delegate eloquently summarized the grounds on which the condemnation was based, as 

follows: ‘Israel . . . has stated that the aggression it undertook was not punitive but preventive in nature. This 

is a dangerous course to follow in international affairs. Are States to be allowed to determine on their own 
what should be termed preventive acts? If so, this will lead the world back to the law of the jungle, and far 
away from the international order based on the principles of the Charter of the United Nations’ (SCOR, 

Thirtieth Year, 1859th meeting, 4 December 1975, $99). 
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verwhelming necessity’ 
 sicins yee a only denied that in the case under discussion these 

| Similarly, when in 2002 the US administration hinted at the possibility of resortin 

to the doctrine of pre-emptive military action against Iraq in its fight agai 8 

ism, the French President pointedly rejected such doctrine in an a eye aa 

New York Times. He noted that that doctrine was not onl pedo y 

but also dangerous. He pointed out that ‘as : engpats ee ee 
: s soon as one nation claims the right to take 

preventive action, other countries will naturally do the same’. He added: “What would 

you say m the entirely hypothetical event that China wanted to take pre-emptive 

action against Taiwan, saying that Taiwan was a threat to it? How would the Ameri- 

cans, the Europeans and others react? Or what if India decided to take preventive 

action against Pakistan, or vice versa?’ (IHT, 10 September 2002, at | and 8). It would 

‘seem that as a result of this stand and similar views expressed by other States, the USA 

and the UK, when they attacked Iraq in 2003, refrained from formally invoking the 

doctrine under discussion. 

Analysis of State and UN practice thus shows that the overwhelming majority of 

States firmly believe that anticipatory self-defence is not allowed by the UN Charter. 

However, a number of States (mentioned above) take the opposite view. Given the 

importance and the role of these States, one may not conclude that there is universal 

agreement as to the illegality under the UN Charter of anticipatory self-defence. 

This being so, it would seem that one should resort to the object and scope of Article 

51 and, more generally, Chapter VII of the UN Charter or even, to use the words of 

the ICJ in Legality of the Use by a State of Nu
clear Weapons in Armed Conflict, ‘tne logic 

of the overall system contemplated by the Charter’ (at §26). The purpose of these 

provisions is to safeguard peace as much as possible, and for this purpose to establish 

a collective and public mechanism designed to prevent or put a stop to armed violence. 

sion pending the stepping in of collective bodies. Peace is regarded as the supreme 

value, and whatever may imperil or jeopardize such value should be removed or 

reined in as much as possible. If this is so, pre-empt
ive strikes should be banned, since 

they may easily lead to abuse, being based on subjective and arbitrary appraisals by 

individual States. It may thus be contended that, however unrealistic the ban on pre- 

emptive self-defence deriving from Article 51 may be in the presen
t circumstances of 

warfare, States prefer to avoid risks of abuse. This should not be surprising. It is well 

known in any legal system that some classes of action are not susceptible to being 

properly defined and circumscribed in advance, although they may have perilous 

consequences. In these instances legal legitimation of such actions might produce 

for cases where actions may 

pernicious effects. Many legal systems make provision 

the ILC Draft on State Responsibility, on 

nidad and Tobago, Poland, 

ression that is already under 
in 1980, when the GA discussed Article 34 of 
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ag 

, Iraq, Mongolia, Tri 

self-defence, various States, including Mexico, Romania 

and Yugoslavia, stressed that Article 51 only warrants arm 

way. 

ed reaction to an agg 
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prove illegal but are in some respects justified on other grounds. Usually this is made, 

in criminal law, through the notion of ‘mitigating circumstances’. Or else judicial or 

enforcement bodies in fact decide not to legally respond to breaches of law (this, in a 

way, has happened in the UN as well: the GA, which could be seen as the ‘world jury’, 

for better or worse, has sometimes harshly condemned recourse to force—for instance 

in the cases of Hungary, Grenada, Panama, and Western Sahara—whereas on other 

occasions it has seemed to ignore or even approve such recourse: for instance in the 

cases of Goa, Tanzania and Uganda, and the Central African Republic). 

As for anticipatory self-defence, it is more judicious to consider such action as 

legally prohibited, while admittedly knowing that there may be cases where breaches of 

the prohibition may be justified on moral and political grounds and the community 

will eventually condone them or mete out lenient condemnation. This may in particu- 

lar occur when the relevant State offers to the world community or to the UN con- 

vincing evidence of the impending attack, which it felt justified to pre-empt by use of 

force, and in addition shows that the anticipatory strike and the subsequent military 

actions have been proportionate to the threat, and limited to removal of such threat. 

18.2.4 COULD AGREEMENT BE. REACHED ON A RULE 

LEGITIMIZING ANTICIPATORY SELF-DEFENCE? 

Although, as pointed out above, pre-emptive self-defence is not currently authorized 

by international law, no one can deny that in the present international relations not 

only terrorist action but also violence resorted to by States (or by insurgents attacking 

a State other than the one on whose territory they lie and against which they fight) 

may compel States to use force before being attacked. With regard to such extreme 

cases it may not seem injudicious to propound legislative solutions de lege ferenda 

(that is, aimed at suggesting the adoption of new rules). These new rules should be 

designed to take account of exceptional exigencies of States, while at the same time 

making allowance for the need to avoid. risks: of abuse and dangerous escalations of 

armed violence. If gradually accepted, such new rules would on the one side legitimize 

some justified security needs while, on the other, ensuring that restraints are placed on 

armed violence. 

From the viewpoint of a possible development of law one could perhaps envisage 

the possibility of making anticipatory self-defence lawful subject to the following 

strict conditions: (i) the State that decides to resort to such self-defence must have 

available compelling evidence that another State or a terrorist organization abroad is 

about to unleash an armed attack; this evidence must be all the more determinative 

when monitoring inspection procedures, or conciliation mechanisms are operating 
with regard to the State or organization suspected to be about to set off aggression 
(this was clearly the case with Iraq in 2003 before the US and UK attack); (ii) the 
attack is not only imminent and inevitable but also massive, such as seriously to 

jeopardize the population or even imperil the life or the survival of the State; (iii) the 

use of force in anticipatory self-defence must not be out of proportion to the attack it 
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a a - — sec sinh on aim at forestaling the attack; 

overturning of a foreign government (occu ee - ee 

strictly required by the aim of removing aca sak ad maybe oy ae pee 
j at of aggression; the overturning of a 

foreign government may also be an inescapable and natural consequence of the armed 

attack, not one of its aims); (v) the State resorting to such self-defence must immedi- 
; ately report to the UN SC; as soon as the armed clash is over, it must produce 

convincing evidence to the SC showing that, had it not made the attack, it would 

have been the object of aggression; (vi) the State at issue must accept the SC sub- 

sequent political assessment (if it is one of the five permanent members, it must forgo 

| its veto power when voting on the issue); if the majority of the SC considers that the 

conditions for resort to anticipatory self-defence were not met, the State must be 

| ready to submit to conciliation or arbitration, if resort to such procedure is requested 

by the majority of the SC; (vii) if the SC or a conciliatory or arbitral body concludes 

that anticipatory self-defence was not warranted, or that the use of force was dis- 

| proportionate, or that it also pursued unwarranted goals, the State concerned must be 

| ready to pay compensation to the State attacked. 

As it is difficult to amend the UN Charter (the amending procedure being cumber- 

| some and time consuming), States could agree upon the above (or other) conditions 

| through a resolution unanimously approved by the GA, with the concurring vote of 

the five permanent members (in which case, the resolution would amount to an 

reement in simplified form partly amending Article 27.3 of the UN Charter, in 

erogation of Article 108 of the Charter). | 

18.3 SELF-DEFENCE AGAINST ARMED 

INFILTRATION AND INDIRECT AGGRESSION 

ile Article 51 clearly refers to an actual use of force taking place at a definite time 

(the crossing of frontiers by military troops, the bombing of territory by foreign 

aircraft, large-scale attack on foreign ships on the high seas, etc.) international 

practice shows that military aggression increasingly takes the form of gradual infiltra- 

tion of armed forces and groups of volunteers supported by a foreign government 

into the territory of another State. In these cases the ‘invasion’ of the territory of a 

State does not take place all of a sudden and on a large scale, but over a long 
period 

and piecemeal. This sort of aggression can also consist in organizing, pats 

fomenting, financing, inciting, Or tolerating subversive or terrorist inner sai 

out against another State, either to overthrow its government oF to interfere in ct 

strife (so-called indirect armed aggression). The problem arises of whether inter- 

national law extends self-defence to include reaction to invasion through infiltration of 

troops and to indirect armed aggression. 
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18.3.1 INVASION THROUGH INFILTRATION OF TROOPS 

OR VOLUNTEER 

The USA invoked the former category of aggression in the case of Vietnam: the 

American Government consistently held that individual self-defence by South 

Vietnam and collective self-defence by the USA were legitimized by the gradual 

infiltration of North Vietnamese troops and Vietcong into South Vietnam. The 

attitude of other States towards this view does not provide compelling evidence of the 

formation of a customary rule on the matter. However, the view agreed upon by States 

in the Definition of Aggression adopted in 1974 by the UN GA through resolution 

3314(XXIX) seems to reflect customary law, as the IC) authoritatively held in 

Nicaragua (merits) (at $195). According to this view one may consider as attacks justify- 

ing self-defence those armed attacks made by armed bands, groups, irregulars, or 

mercenaries sent by or on behalf of a State or a terrorist organization, and of such a 

gravity as to amount to an armed attack conducted by regular forces. Anything short 

of these requirements may not warrant self-defence. 

18.3.2 ‘INDIRECT AGGRESSION 

Various States (chiefly the USA, Israel, and South Africa) have claimed that ‘indirect 

aggression’ warrants self-defence.!° However, the reaction of the international com- 

munity has never been one of full and convinced acceptance of the legal justifications 

propounded by Israel, Southern Rhodesia, and South Africa. Indeed, the debates that 

took place on various occasions in the SC!’ show that most States were opposed to the 

invocation of Article 51 and regarded the various instances of resort to force as illegal. 

In addition, the discussions on the principle of non-intervention which took place in 

the UN Special Committee on Friendly Relations in the years 1966-70 were revealing. '? 

10 In particular, Israel, on the occasion of its attacks against Palestinian camps in Lebanon (1970-83) and 

in Tunisia (in 1985), Southern Rhodesia (when it attacked Zambia (1978-9)), and South Africa, on the 

occasion of its attacks on SWAPO camps and troops in Angola and its raids into Lesotho; Zambia, and 

Swaziland (between 1976 and 1985) claimed that the violation of sovereign rights of the attacked State was 

justified by the fact that the latter tolerated or actively supported terrorist activities of guerrilla groups against 

the territory and assets of the attacking States. 

11 Tn 1976, 1978, 1979, 1980, 1982, and 1984. See references in A. Cassese in J.-P. Cot and A. Pellet (eds.), 

La Charte des Nations Unies—Commentaire article par article, 2nd edn. (Paris: Economica, 1991), at 781-2. 

!2 In 1964 the United Kingdom proposed to proclaim the right of any country to seek military assistance 
from third States, should it become the victim of unlawful intervention in the form of ‘subversive activities 

leading to civil strife in which the dissident elements are receiving external support and encouragement’. In 

1966 a group of Western countries (Australia, France, Canada, Italy, the UK, and the USA) took up and 

broadened that proposal, suggesting that the ‘right of States in accordance with international law to take 

appropriate measures to defend themselves individually or collectively against intervention is a fundamental 

element of the inherent right of self-defence’. However, this proposal was strongly attacked in the Special 

Committee by a number of socialist and Third World countries, including Czechoslovakia, the United Arab 

Republic, Ghana, India, Lebanon, Algeria, and Mexico. They argued that the proposal was ‘a dangerous 

departure from the UN Charter and from international law as generally accepted’; in particular, it ignored 
Article 51 and led to a dangerous broadening of the range of eventualities in which self-defence could be 
exercised under that provision of the Charter. 
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_ Furthermore, in Nicaragua (merits) the IC} distinguished b >: ; 

of threat or use of force. It pointed out that training or a soon classes 

pnilitary or logistical or other assistance to rebels fighting a, — aes or 

ities - another country may be regarded as a threat or use of force or Sie SUPE? 

tion in the internal or external affairs of another State. However, it does n = interven- 

armed attack (unless the provision of significant military Sinnas ee ieee 
to 

major and demonstrable) (at $195). Hence, it does not entitle the target “set 

respond by self-defence against the assisting State (at §§195, 228, and pk ) 

It thus seems doubtful that Article 51 authorizes self-defence er indirect 

armed aggression, or that a general rule has evolved authorizing States to invoke self- 

defence to repel such specific category of aggression. It would seem that State practice 

shows that entitlement to the right of self-defence against a State supporting an 

insurgency or terrorism depends on (a) the level of such support, (b) the evidence of 

that support, and (c) the evaluation of that evidence by the ICJ or by another com- 

petent UN organ. It also depends, of course, on (d) the proportionality of the 

response and (e) the legality of the means used to respond (see, however, with regard 

to terrorism, 22.5.1 and 2). 

18.4 COLLECTIVE SELF-DEFENCE 

Article 51 grants any member State of the UN the right to use force in support of 

another State which has suffered an armed attack. This right, now incorporated in a 

general rule, has been interpreted to the effect that the intervening State must not be 

itself a victim of the armed attack by the aggressor (in which case it would act by way 

of ‘individual’ self-defence). Both the NATO treaty and the Treaty on the Warsaw Pact 

(now extinct) point in this direction. However, what is required is a prior bond (for 

example, a treaty) between the two States acting in self-defence or, if such a bond is 

lacking, an express request by the victim 
of the attack. In other words, a State cannot 

use force against a country which has attacked another State, without the request or 

the previous consent of the latter. In 
addition, it is for the victim State to establish that 

it has been militarily attacked. As the ICJ held i
n Nicaragua (merits), 

‘(I]t is the State which is the victim of an armed attack which must form and declare the view 

that it has been so attacked. There is no rule of customary international law permitting anoth
er 

State to exercise the right of collective self-defence on the basis of its own assessment of the 

situation. Where collective self-defence is invoked, it is to be expected that the State for whose 

benefit this right is used will have declared itself to be the victim of an armed attack’ ($§195 

and 199). (See also Oil Platforms (
merits), at §51.) 

As a result of that criticis
m, the resolution’s sponsor

s withdrew it and the final text of the Declaration
 + 

Friendly Relations simply r
efers to the ‘relevant provisi

ons of the Charter’. It should also be noted that the UI 

Special Committee for the Definition of Aggression eventually took the same stand, as is apparent, in 

particular, from the debates
 which took place within the Committee. 
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So far ‘collective’ self-defence (that is, intervention by one or more States in favour 

of the victim) has been invoked on a few occasions.'* The relative paucity of reliance 

on this category of use of force—in itself no doubt a felicitous feature of the present 

world community— is due to the tendency of States to hold aloof as much as possible 

from international armed conflicts or to side with one of the contending parties 

merely by sending arms and military equipment. 

18.5 FORCIBLE PROTECTION OF 

NATIONALS ABROAD 

In various instances States have used force for the purpose of protecting their nation- 

als whose lives were in danger in foreign territory. In certain cases force has been used 

without the consent of the territorial State.'* In other cases military intervention 

was effected with the consent of the territorial State.'’ In addition to these cases one 

13 The USA relied on this defence in the case of Vietnam (in various official pronouncements, in particular 

the State Department Memorandum of 4 March 1966, the USA invoked Article 51 for its military action 

in support of South Vietnam) and in Nicaragua, in 1981-4, as did Britain in 1964 when it attacked Yemen to 

assist the Federation of Southern Arabia, and the Soviet Union in the case of Czechoslovakia (1968) and 

Afghanistan (1979). Collective self-defence was also referred to in the preamble of the resolution adopted by 

the SC after the Iraqi attack on Kuwait in 1990 and the request for assistance by the Kuwaiti Government in 

exile (resolution 661 of 1990). However, as is well known, in that instance the SC authorized States to react to 

the Iraqi aggression against Kuwait. 

14 Belgium intervened in the Congo in 1960; the USA in the Dominican Republic in 1965; the USA in 
Cambodian waters in 1975 (to rescue an American cargo boat and its crew captured by Cambodian armed 

forces); Israel in Uganda in 1976; the USA in Iran in 1980. In addition, as recalled above, the USA bombed 

Libya in 1986, Baghdad in 1993, and Afghanistan and Sudan in 1999 as a reaction to terrorist attacks on US 

nationals. 

In the first two cases the territorial State was not responsible for the threat to the life of foreign nationals, 

for such threat resulted from the collapse of the public order system. By contrast, in the third and fourth cases 

the local government was answerable, for it did not protect the lives of foreigners, but tolerated or even aided 

and abetted the activity of private individuals endangering foreign nationals. 

For the more recent practice see N. Ronzitti, Rescuing Nationals Abroad through Military Coercion and 
Intervention on Grounds of Humanity (Dordrecht, Boston, and Lancaster: M. Nijhoff, 1985), at 26 ff. For the 

older practice see Right to Protect Citizens in Foreign Countries by Landing Forces, Memorandum of the 
Solicitor for the Department of State, 5 October 1912, 2nd edn. (Washington, D.C.: Government Printing 
Office, 1929), at 51 ff. 

'S Thus, the USA sent its troops to Lebanon in 1958 (although the principal grounds for American 

intervention, adduced by both the USA and Lebanon, were the request of the Lebanese Government and the 

applicability of Article 51 of the UN Charter, the US delegate to the SC also emphasized that US troops had 
been sent to Lebanon in order to protect American lives; he pointed out that US forces ‘will afford security to 

the several thousand Americans who reside in that country’). Belgium did the same, with help from the USA, 

in the Congo in 1964. The Federal Republic of Germany sent a commando unit to Mogadishu with the consent 

of Somalia in 1977. In 1978, French and Belgian troops intervened in the Shaba area at the request of Zaire. In 

1983 the USA sent armed forces to Grenada. (They claimed that this was done at the request of the British 

Governor-General, due to the collapse of local authorities (see 78 AJIL (1984), at 200, 662); independent 

reports disclosed that there was actually no imminent threat or danger to the lives of American citizens; 
the fact that US troops were stationed on the island after evacuating the American nationals confirmed 
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should mention the Larnaca incident of 1978. It is unique and « 

fore cannot be put into the s : - anidannmnalbns anise 
fo ne sae he same category as those just mentioned.'® 

ing: in most cases of : 
eer f use of force to protect nationals, the inter- 

g estern Power, and the State on whose terri ili i 
4 ce aindcerlen’ saedbide erritory the military action 

| . ping country. This situation is indicative of the present 

constellation of power in the world community. Of course there is no denying that 1 ; ying that in 

nearly all the cases abassue there was either a real breakdown in the territorial system 

of public order, or inability on the part of the local government to prevent the 

perpetration of unlawful acts against foreigners. 

i ithe second remarkable thing is that mostly Western States have expressed the 

view that armed intervention for the prot
ection of nationals is internationally lawful, 

being authorized either by Article 51 of the UN Charter or by a customary rule 

unaffected by the Chantes (the USA went so far as to adopt in 1948 regulations 

ying wn the right of the USAte use force abroad to protect ‘the lives and 

property of American citizens against arbitrary violence’: Article 0614, US Navy 

By contrast, other countries have consistently opposed the legality of this class of 

resort to force. Except for the German intervention in ‘Somalia (where the territorial 

that the ground for landing troops adduced by the US authorities was indeed a mere pretext for unlawful 

forcible intervention. The UN GA did not uphold the legal grounds adduced b
y the USA and by resolution 

38/7 of 1984 deplored the US intervention.) In 1989 the USA sent armed forces to Panama, among 
other 

things ‘to protect American lives’ after “the legitimate democratical
ly elected. government of Panama {had 

been] consulted and [h
ad] welcomed [the US] action’ (see 84 AJIL (1990), at 

545, 547). 

16 In February 1978 two terro ists killed the Egyptian Se
cretary-General of the Af

ro-Asian Peoples Solidar-
 

ity Organization during
 a meeting of the Organ

ization in Nicosia. After seizing
 hostages, among whom 

there 

were a few Egyptian nationals, the terrorists left Cyprus by aircraft but, being refused access by various 

countries, were obliged to return to Larnaca airport. While negotiations were under way between the 

Cypriot authorities and
 the terrorists, an 

an aircraft was allowed to jand at Larna
ca. When the Cypriot 

ndo unit, they refused to authorize it to intervene. The Egy
ptians 

nevertheless opened fire against the terroris
ts, whereupon the Cyprus national guard in its tu

rn fired against 

the Egyptians. As a 
result of the shoot-o

ut several ‘ans and Cypriots were killed or wounded and the 

Cypriot authorities arrested the terrorists
. A dispute between 

Egypt and Cyprus ensued. The former —while 

conceding that Cyprus had not authorized the use of force—claimed that it had not violated Cypriot 

i 
ected Egyptian claims

 

sovereignty and had a
cted upon the principle of fighti

ng terrorism. Cyprus, 
however, rej 

and firmly asserted that
 its sovereignty had bee

n violated 
. 

eir own nationals, 

The case clearly doe
s not fit into the class of i

ncidents where States use force to pr
otect th 

errorists, and, s
econd, because 

it contended that 

first, because Egypt cl
aimed that its sole aim

 was to combat t 

it had used force aft
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by Cyprus to send a military aircraft to Larnaca (it would seem that in 

the view of Egypt 
such authorization 

entitled it at least to send in
 armed forces, from which 

it followed that it 

did not breach the sovereignty 
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é be used in self 

17 {nm 1993 the UK Foreign Minister stated in the House of Commons that ‘Force may be used In s¢ : 

defence against threats to one’s nationals if: (a) there is good evidence that the a" pre st ss 
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(b) there is, effectively, no 
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See 64 BYIL (19
93), at 732. 
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State gave its consent), foreign intervention has often been attacked as contrary t@ 

international law.'* 

On balance, it would seem that the objections of many States have not led to the 

obliteration of the general rule on the matter, evolved after the First World War (see 

15.1.2). However, this rule—which might be subsumed under the general notion of 

self-defence pursuant to Article 51 of the UN Charter—may only be resorted to under 

very strict conditions, dictated by the UN Charter system for the maintenance of peace 

and security. Its applicability in present-day conditions is justified by the weakness of 

UN collective enforcement (clearly, had the UN SC armed forces at its disposal, to be 

dispatched immediately to places where human lives are in serious jeopardy, the rule 

would no longer be needed). The conditions to be fulfilled for the use of armed force to 

protect nationals abroad to be lawful, are as follows: (1) The threat or danger to the life 

of nationals—due either to terrorist attacks or to the collapse of the central authorities, 

or to the condoning by those authorities of terrorist or similar criminal activities—is 

serious. (2) No peaceful means of saving their lives are open either because they have 

already been exhausted or because it would be utterly unrealistic to resort to them. (3) 

Armed force is used for the exclusive purpose of saving or rescuing nationals. (4) The 

force employed is proportionate to the danger or threat. (5) As soon as nationals have 

been saved, force is discontinued. (6) The State that has used armed force abroad 

immediately reports to the SC; in particular, it explains in detail the grounds on which 

it has considered it indispensable to use force and the various steps taken to this effect. 

18.6 ARMED INTERVENTION WITH THE CONSENT 

OF THE TERRITORIAL STATE 

We should now ask ourselves whether the principle volenti non fit injuria (an illegal 

act is no longer such if the party whose rights have been infringed previously con- 

sented thereto), universally enshrined in State law, is also acknowledged as valid by 

18 Thus, for instance, on the occasion of the armed action by the USA in Lebanon in 1958, Ethiopia stated 

in the GA: ‘Ethiopia strongly opposes any introduction or maintenance of troops by one country within the 

territory of another country under the pretext of protection of national interest, protection of lives of citizens 

or any other excuse. This is a recognized means of exerting pressure by stronger Powers against smaller ones 

for extorting advantages. Therefore, it must never be permitted (see GAOR, 3rd Emergency Special Session, 

742nd Plenary Meeting, 20 August 1958, para. 75). On the same occasion Poland argued that the protection 

of nationals abroad constituted an ‘old pretext’ (ibid., 740th plen. meeting, at $84). And in 1978, on the 

occasion of the French and Belgian military operation in Zaire, the Soviet official news agency TASS stated 
that ‘humanitarian intervention’ was merely “a fig leaf to cover up an undisguised interference in the internal 

affairs of Zaire’ (see Keesings’ Contemporary Archives (1978), at 29128). 

19 It follows from this enumeration of conditions that the military interventions of Belgium in the Congo 

in 1960, of the USA in the Dominican Republic in 1965, and of Israel in Uganda in 1976 were lawful. 

In contrast, the US intervention in Grenada in 1983 was unlawful (in particular, under the heading we are 

discussing—protection of citizens abroad). Similarly, the US bombing of Libya in 1986, of Baghdad in 1993, 
and of Afghanistan and Sudan in 1998 were contrary to the UN Charter. 
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Did the situation change once the use of force had been explicitly forbidden in the 

UN Charter and this ban had been enshrined as one of the mainstays of the inter- 

national community, with only a few very circumscribed exceptions? Since these 

exceptions did not include consent, can consent become an implicit exception? A 

‘close scrutiny of the Charter allows for only one conclusion: by explicit consent a State 

may authorize the use of force on its territory whenever, being the object of an ‘armed 

| } attack’, it resorts to individual self-defence and in addition authorizes a third State to 

assist it in ‘collective self-defence’. What if the consenting State is not in fact the object 

of an ‘armed attack’? For example, if there is an insurrection within its territory, or if. 

it is faced with serious disorders, and would like to appeal for help to another member. ° 

of the international community? 
oa 

A number of States tend to consider traditional law still fully valid and con-. - 

sequently hold that consent legitimizes the use of force because it precludes the 

violation of Article 2.4 of the Charter.” A survey of practice also shows that some 

States all too readily claim their own military interventions to be lawful on account of 

consent (or request) by the State concerned. Thus, on more than one occasion, in 

cases of subversion in the territory of one State, other States have considered it quite 

legitimate to intervene, after a request to do so, either because the rebels were said to — 

be receiving aid from third States, or because the consenting State was said to be the 

object of an ‘armed attack’, as laid down in Article 5 OR 

20 {pn 1958, for instance, the British Foreign Secretary asserted: ‘The structure of the Charter preserves the 

customary law by which aid may be given to a nation of 
the kind which I have described [in the face of civil 

strife fomented from abroad] . . . 1 do not believe that either the spirit or the letter 
of the Charter takes away 

the customary, traditional right’ (quoted by I. Brownlie (cit. supra, n. 5), at 326. 

21 For example, one may mention the Soviet intervention in Hungary in 1956 (when the USSR did not 

invoke Article 51), that of the USA in Lebanon, and of Britain in Jordan, both in 1958 (when both States 

invoked Article 51, as well as receiving consent), that of the USA in the Dominican Republic in 1965 (when 

(when the USA also referred 

the Americans also invoked the Charter of the OAS), in Grenada in 1983 ' USS ferre 

to a regional treaty and to the ‘right to protect nationals abroad’), not to mention Soviet intervention in 

Czechoslovakia in 1968 and in Afghanistan in 1979 (when the USSR both invoked Article 51 and allegedly 

received the consent of the territorial State in question). 

To justify its armed intervention in Cyprus in 1964 and 1974, Turkey invoked bef
ore the UN SC the 1960 

Treaty of Guarantee between Cyprus, Greece, Turkey, and the UK, Article IV of whic
h provided that ° o 

event of a breach of the 
Treaty, and in so far as no common OF concerted action proved possible, ea

ch of the 

three Guaranteeing Powers reserved ‘the right to take action 
with the sole aim of re-e

stablishing the state of 

affairs’ created by the Treaty. Before the SC Greece and Cyprus rejected this interpret
ation, insisting a 

no ‘military’ action had been explicitly envisaged in the Treaty and in addition there had been no ‘specific 

consent by Cyprus to foreign military interven
tion. 
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Clearly State practice makes extensive use of the consent exception, even though 

this practice hardly conforms to present-day international law. It would appear that 

most cases of so-called armed intervention were unlawful, either because they were 

based on a misinterpretation of the relevant rules, or because the specific situation 

adduced to justify intervention differed in reality from the one depicted by the inter- 

vening State. Often the rebels were not in fact receiving any ‘external’ aid, and 

certainly not in the form of massive ‘military assistance’; or else, the individuals 

requesting or authorizing foreign intervention could not be regarded as the lawful 

authority of the ‘inviting’ State. Furthermore, whenever the intervening State (not to 

mention the ‘consenting’ State) justified the use of force by the need to ward off, in 

conformity with Article 51, an ‘indirect armed aggression’, the justification was based 

on a questionable interpretation of Article 51. Indeed, as we have already seen (18.3.2), 

normally this provision does not allow the use of force against that particular form of 

‘aggression . 

The present legal regulation may be summarized as follows. First, consent must be 

freely given (that is, it cannot be wrested by any form of force, coercion, or duress: 

coacta voluntas non est voluntas); it must be real as opposed to merely ‘apparent’. 

The Panama Canal case should also be mentioned. Article V of the 1977 Panama Canal Treaty, laying down 

the principle of ‘non-intervention in the internal affairs of the Republic of Panama’, was unilaterally inter- 

preted by the USA as authorizing the use of force by the USA in Panama. When the Treaty was submitted to 

the US Senate for the necessary authorization to ratification, Senator De Concini proposed a clause, accepted 

by the Senate as a ‘condition’ to ratification, whereby “Notwithstanding the provisions of Article V or any 

other provision of the Treaty, if the Canal is closed, or its operations are interfered with, the United States of 

America and the Republic of Panama shall each independently have the right to take such steps as each deems 

necessary, in accordance with its constitutional processes, including the use of military force in the Republic 

of Panama, to reopen the Canal or restore the operations of the Canal, as the case may be’ (see the text of the 

relevant documents online: http://lcweb2.locgov/frd/cs/panama/pa-appnb.html). The Panamanian Gov- 

ernment accepted the clause, without submitting it to a new plebiscite (the Treaty had already been approved 

by plebiscite). However, President Torrijcos stated that Panamanians would not accept US intervention for 
defending or reopening the Canal, unless the USA was specifically invited. In addition, Torrijcos appended a 

declaration to the Panamanian instrument of ratification, stating among other things that Panama’s ‘political 

independence, territorial integrity and self-determination [were] guaranteed by the unshakable will of the 

Panamanian people’ (see W. I. Jorden, Panama Odyssey (Austin, Texas: University of Texas Press, 1984), at 

585)). The Declaration went on to provide that “Therefore, the Republic of Panama will reject, in unity and 

with decisiveness and firmness, any attempt by any country to intervene in its internal or external affairs’ 

(para. 3 of the Panamanian Declaration). It would seem that the Panamanian response to the US ‘condition’ 

was intended to stultify its purpose of authorizing armed intervention. However, the State Department 

construed the Panamanian statement as not excluding or modifying ‘the De Concini Condition or any other 

provision of the Treaties as ratified by the Senate’ (see 78 AJIL (1984), at 204~7). Whether or not this view was 

correct, it seems indisputable that, as some distinguished American commentators have rightly pointed out, 

the US invasion and occupation of Panama in 1989 was not lawful, either on this ground (consent) or on one 

of the three other grounds put forward by the US Government, namely ‘to safeguard lives of American 

citizens’, to ‘help restore democracy’, and ‘to bring General Manuel Noriega to justice’ (statement by the US 

President G. Bush, 3 January 1990, Office of the Press Secretary, the White House). (See V. P. Nanda, ‘The 

Validity of United States Intervention in Panama Under International Law’, 84 AJIL (1990), at 500-1; L. 

Henkin, “The Invasion of Panama Under International Law’, 29 CJTL (1991), at 302-3, 309-10. A contrary 

view was put forward by A. D. Sofaer, “The Legality of the United States Action in Panama’, 29 CJTL (1991), at 
287-8. See also D. Wippman, “Treaty-Based Intervention: Who Can Say No?’, University of Chicago Law 

Review, 62 (1995), at 680-4.) 
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Second, it must be given by the lawful government, that is, by th 

empowered thereto by the constitution. Third, it sisi —_ sal ee the pope 

puthorization for the future; it must be given ad hoc. Rourth a oa oll _ 

legitimize the use of force against ‘the territorial integrity or political inlet y 

pi <i consenting or requesting State, contrary to Article 2.4 of the a see 

For instance, a State may not authorize another State to use force on its padre 

with a view to establishing control over the population of the consenting er 

or to appropriating a portion of territory of that State. Fifth, consent cannot nee 

counter to other principles of jus cogens. This would occur, for example, if force were 

authorized in order to deny or limit the right of peoples to ase detertuitiadon’ or if 

force involving atrocities were allowed for the purpose of putting down a rebellion or 

preventing secession. 

18.7 ARMED REPRISALS AGAINST UNLAWFUL 

SMALL-SCALE USE OF FORCE 

A few States (see below) and also some commentators have contended,” that a 

particular class of armed reprisals, that is, military action short of war in response to 

a single and small-scale armed action by another State, is legally authorized either by 

Article 51 or by a general rule on the matter. (As for serious violations of rules of 

international law other than Article 2.4 of the UN Charter, we have seen above (15.3) 

that armed reprisals in response to them are prohibited by current international law, 

for only peaceful countermeasure
s are allowed, as even those would admit who are in 

favour of the legality of the cl
ass of reprisals we are now discussing.) 

Before discussing this particular and narrow class of armed reprisals, it is fitting 

briefly to reconsider the legality of the general catego
ry of armed reprisals in modern 

international law. Some States have carried out acts that can be regarded as military 

reprisals.”* However, that no customary rule has evolved on this matter is evidenced 

by the fact that only some Western States have insisted on the legitimacy of armed 

reprisals when they themselves took such reprisals (strikingly, some of them, that is, 

22 Dp, Bowett, cit. supra, n. 3, at 270-1; id., ‘Reprisals Involving Recourse to Armed Force’, 66 AJIL 

(1972), at 3; K. Skubiszewski, 
cit. supra, N- 5, at 754; Y. Dinstein, War, Aggression and Self-defence, 2nd edn. 

(Cambridge: Cambridge
 University Press, 1994), at 215-26. 

| 

23 They are all in the Western 
area: Britain, Israel, the USA, France, Portugal. For insta

nce, in 1964, when 

the USA undertook bombing 
raids against North Vietnam in reply to the Gulf o

f Tonkin incident, the US 

Secretary of State, McNamara, spoke of ‘retaliation’; the 1965 US air strikes against the 
same aan 

following the North Vietnamese attacks at Pleiku were termed by the White House 
appropriate repris 

action’. In 1968 the Israeli Chief of Staff
, General Bar Lev, defined as ‘reprisals both an Israeli attack against

 

Egyptian installations and a raid against Beirut. Israel has resorted to this class of sie segs 
be 

many instances since the early 1960
s. It would seem that also some cases where a State 

emp a0 ar al 

under the cover o
f self-defence in fact fall into the catego

ry of armed reprisals: for vie
nt : ba * 

Libya in 1986 (see above, 18.2.1), as well as the US 
attacks on Sudan 

and Afghanistan 
1) 1998 (see 18.2.1). 
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France, Britain and the USA, went so far as to criticize resort to those reprisals by 

other member States of the UN). That these reprisals are not authorized by Article 51, 

read in conjunction with Article 2.4, can be inferred from a literal and logical 

construction of those provisions and is corroborated by the subsequent practice of 

UN bodies, as indicative of the legal conviction of the States making up those bodies. 

In particular, mention may be made of various SC resolutions condemning reprisals 

‘as incompatible with the purposes and principles of the United Nations’ (this 

pronouncement is among other things intended to rule out the possibility of found- 

ing this category of reprisals on the last part of Article 2.4), as well as the statement in 

the 1970 GA Declaration on Friendly Relations (resolution 2625(XXV) adopted by 

consensus on 24 October 1970) whereby ‘States have a duty to refrain from acts of 

reprisals involving the use of force’ and, again, in 1981, in the GA Declaration on 

the Inadmissibility of Intervention and Interference in the Internal Affairs of States 

(resolution 36/103, adopted by consensus on 9 December 1981). 

However, as has been rightly pointed out,” one should distinguish retaliatory 

armed force, which is normally a delayed response to the unlawful but small-scale use 

of force by another State, from an immediate armed reaction to a minor use of force. 

In the latter case, it is contended, the armed response is warranted, for otherwise the 

aggrieved State might turn out to be impotent in the face of a serious violation of 

international law by another State that causes an immediate and unavoidable threat to 

the life of the victims: in the end individuals belonging to law-abiding States would 

remain at the mercy of aggressive States. A commentator crafted a useful expression 

for designating this class of cases: “on-the-spot-reaction’.“° He suggested, as an 

example, the case of the patrol of a State that, moving along an international border, is 

hit by intense fire from military outposts of the neighbouring country; in this case, it 

is argued, the patrol can return fire. He also suggested another instance: the destroyer 

of one particular State on the high seas drops depth charges against the submarine of 

another State, ‘and the submarine responds by firing torpedoes against the destroyer’. 

It would seem that in these cases the employment of military force by the target State 

is justified either because (a) the unlawful action involving force, undertaken by the 

other State, does not constitute an ‘armed attack’ pursuant to Article 51 of the UN 

Charter (the IC) in Nicaragua (merits) stated that ‘a mere frontier incident’ does not 

amount to an armed attack) ($195), or (b) there was no other means of avoiding an 

immediate peril to the life of persons belonging to the victim State: the ICJ in Corfu 

Channel admitted that a warship passing through an international waterway was 
entitled to ‘retaliate quickly if fired upon’ by the batteries of the coastal State (at 31). 
Perhaps one could liken the condition in which the victim State finds itself in the 
circumstances at issue to ‘distress’ or to a ‘state of necessity’ legally warranting what 
would otherwise be illegal, namely armed reaction (see above 13.4.1(b)3). 

24 See, for instance, SC resolution 111 of 19 January 1956; SC resolution 171 of 9 April 1962; SC resolution 
188 (1964), para. 1; SC resolution 270 (1969). 

25 See for example I. Brownlie (cit. supra, n. 5), at 305. 

26 Y. Dinstein, cit. supra, n. 22, at 214. 



UNILATERAL RESORT TO FORCE vE 373 

In any event, the armed response is only authorized if it fulfils the diti 

of necessity and proportionality generally required for the cat ~ the con itions 

icircumstances precluding wrongfulness of otherwise illegal sees EON | 2 specific 

immediacy, inherent in the characteristic of this type of military 
. rg that of 

18.8 IS RESORT TO FORCE TO STOP ATROCITIES 

ABROAD LEGALLY ADMISSIBLE? 

—Itis apparent from the text and the context of the UN Charter that, although respect 

' for human rights constitutes one of the main goals of the Organization, together with 

peace and self-determination, the Charter privileges peace to such an extent as to 

: ; prohibit breaches of peace and security needed for ensuring observance of human 

| : rights. In other words, the Charter does not authorize individual States to use force 

i against other States with a view to stopping atrocities. Such use may only be resorted 

to when the SC considers that this is exceptionally justified and acts accordingly, by 

authorizing the use of force. That this is the right interpretation of the Charter is 

borne out by the holding of the ICJ in Nicaragua (merits) ($268). State practice 

confirms the proposition.” It is apparent from a survey of such practice that an 

27 In Nicaragua (merits) the ICJ mentioned that the parties agreed ‘in hol¢ing that whet
her the response to 

the [armed] attack is lawful depends on observance of the criteria of the necessity and the
 proportionality of 

the measures taken in self-defence’ (§194), and seemed implicitly to uphold this view. 

28 Cf. Dinstein, cit. supra, n. 22, at 215. 

29 India justified its armed intervention in East Pakistan in 1971 as (among other things) an act of self- 

defence against the Pakistani aggression and also on account of the inhuman conditions of the 

Bengali population in what later became Bangladesh. However in the SC the USA objected to the use of force, 

and in the GA opposition came from China, Albania, Jordan, Sweden, and other States (for the appropriate 

references see Ronzitti (cit. supra, n. 14), at 95-7; S. D. Murphy, Humanitarian Intervention (Philadelphia: 

University of Pennsylvania, 1996), at 99-100). When Vietnam intervened militarily in Cambodia in 1978, 

relying upon the notion of self-defence, in the ensuing debate in the UN SC many States clearly asserted that 

the UN Charter did not allow foreign
 intervention for the alleged purpose of safeguarding human rights (for 

references see Ronzitti (cit. supra, n- 14), at 98-101, Murphy, at 103-4). When Tanzania attacked Uganda, 

in 1979, thus toppling the dictator Idi Amin, it to some extent relied on humanitarian grounds, citing the 

atrocities ordered or committed by the Uganda
n dictator. However, although the attack was not discussed in 

the UN SC or in the GA, it would seem that eventually the international community 
did not endorse or 

condone the intervention, although it did not pronounce on its illegality (for references see Ronzitti (cit. 

supra, 0. 14), at 102-6; Murphy (cit. supra), at 105-7). When the French intervened in 1979 against 

Emperor Bokassa of the Central African Republic, after the atrocities had been condemned by the OAU 

Judicial Commission, 
there was no official pronouncement 

on that intervention. On 
the occasion of the 1999 

NATO armed intervention in Kosovo, which had 
not been authorized by the SC, a

 number of States claime
d 

that resort to force was legally warranted b
y the urgent need 

to put a stop toa ‘h
umanitarian catastrop

he 

as other States put it, t
o the atrocities being p

erpetrated by the Serbs 
in Kosovo. (This stand was taken b

y suc 

States as the USA, th
e UK, France, Canada

, Belgium, the Nethe
rlands, Italy, and others.) How

ever, many other 

States (including Russia, China, Cuba, Belarus, Ukraine, Namibia, India) stro
ngly ss bs ya

rn 

action, arguing that it was blatantly contrary to the UN Charter, as It had not been ie a A ee 

the indication of the position of various States, | refer the reader to my article, ollow-Up: 

Humanitarian Counter
measures and Opinio Necessitatis’, 10 EJIL (1999), at 791-8

). 
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international customary rule, legally entitling individual States to take forcible meag- 

ures to induce a State engaging in gross and large-scale violations of human rights to 

terminate such violations, has not crystallized. Indeed, usus is extremely limited and 

opinio necessitatis, though widespread, does not fulfil the requisite conditions of 

generality and non-opposition (though, interestingly, Article 4(h) of the 2000 Consti- 

tutive Act of the African Union (a treaty ratified by 53 States) lays down ‘the right of 

the Union to intervene in a Member State pursuant to a decision of the Assembly 

[which may decide by a two-thirds majority under Article 7.1] in respect of grave 

circumstances, namely: war crimes, genocide, and crimes against humanity’ ). 

18.9 MAY RACIAL GROUPS AND PEOPLES RESORT 

TO FORCE WHEN SELF- DETERMINATION IS 

FORCIBLY DENIED? 

“Although Article 2.4 only enjoins States to refrain from using force, arguably the| 

corresponding customary rule addresses itself to any international legal subject, 

- including national liberation movements. However, it would seem that gradually a 

customary rule has evolved providing for an exception to the broad scope of that 

customary rule banning force. It provides that, if peoples subjected to colonial dom- 

ination or foreign occupation, as well as racial groups not represented in government, 

are forcibly denied the right to self-determination, such peoples or racial groups are 

legally entitled to resort to armed force to realize their right to self-determination.”” 

30 That the rule has evolved is arguably evidenced, among other things, by the acceptance by consensus of 

the 1970 Declaration on Friendly Relations as well as by a string of subsequent GA resolutions (for example, 

‘resolutions 3314(XXIX) of 14 December 1974 on the Definition of Aggression, Article 7; A/7185 Revision 1, 

para: 60; A/7402, paras 6 and 61), as well as Article 1.4 of the 1977 First Additional Protocol to the 1949 

Geneva ‘Conventions (for references see A. Cassese, Self-Determination of Peoples—A Legal Reappraisal 
(Cambridge: Cambridge University Press, 1995), at 150-8, 197-8). 
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THE PROTECTION OF 
HUMAN RIGHTS 

19.1 INTRODUCTION 

Since 1945 the doctrine of human rights has been troubling and upsetting some, 

inflaming and thrilling others, whether individuals, groups, or non-governmental 

_ organizations, or members of cabinet, diplomats, or other State officials. At the State 

vel, after the Second World War this doctrine has become, for some countries, one of 

4 significant postulates of their foreign policy, of great use when blaming or de- 

ouncing other countries, or guiding their actions within international organizations. 

o other States this doctrine has turned 
out to be an incubus instead: it serves as a yard- 

ick by which their behaviour is gauged and may be censured in international fora. 

The arrival of human rights on the international scene is, indeed, a remarkable 

ent because it is a subversive theory destined to foster tension and conflict among 

tates. Essentially it is meant to tear aside the veil that in the past protected 

vereignty and gave each State the appearance of a fully armoured titanic structure, 

erceived by other States only ‘as a whole’, the ‘nner mechanisms of which could not 

tampered with. Today the human rights doctrine forces States to give account of 

how they treat their nationals, administer 
justice, run prisons, and so on. Potentially, 

therefore, it can subvert their domestic order and, consequently, the traditional 

configuration of the internationa
l community as well. 

On the whole, one can say that within the ‘nternational community 
this doctrine 

has acquired the value and 
significance which, within 

the context of domestic systems, 

was accorded to Locke’s theory of a social contract, Montesquieu’s concept of the 

separation of powers, and Rousseau’s theory of the sovereignty of the people. Just 

as these political ideas eroded absolute and despotic monarchy, democratizing the 

foundations on which 
kingdoms rested, so the doctrine 

of human rights has lent, and 

still lends, in the world 
community, tremendous 

impetus to respect for the dignity of 

all human beings, and also to th
e democratization of States. 

Why then did States support and even advocate this ‘theory 4 . 

level, knowing full well that it diverged radically from the political philosophy 
of 

. 
< b 

’ 
2 

State sovereignty and the basic principle on which the ‘Grotian model ‘aoa 

What political and ideologi
cal motives induced certain members of 

the gas 

community to propound ideas likely to unde
rmine and disrupt their own author y? 

y at an international 
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19.2 TRADITIONAL INTERNATIONAL LAW 

Traditionally, individuals were under the exclusive jurisdiction of the State of which 

they were nationals and where they lived. No other State could interfere with the 

authority of that State, which in a way had a sort of right of life and death over those 

individuals. Beyond national boundaries individuals could only be taken into con-— 

sideration qua citizens of a foreign State. If they suffered damage abroad, their inter- 

ests were safeguarded only to the extent to which their national State decided to 

exercise diplomatic protection (by approaching through diplomatic channels the State 

that had allegedly wronged one’s nationals in their person or property, with a view 

to obtaining compensation for the damage caused and possibly punishment of the 

wrongdoers), or judicial protection (by bringing a claim on behalf of one’s nationals 

before an international arbitral tribunal or court). Individuals were mere ‘appendices’ 

of the State to which they belonged, simple pawns in its hands, to be used, protected, 

or sacrificed according to what State interests dictated. 

Gradually, however, a few exceptions, took shape. Treaties prohibiting the slave 

trade were concluded in the nineteenth century. Others banning both the slave trade 

and slavery as such were made in the twentieth century. Conventions were concluded 

after the First World War, under the auspices of the ILO, to protect the rights of 

workers. In the same period. various treaties safeguarding religious, ethnic, and 

linguistic minorities were agreed upon. All these conventions and treaties, although 

founded to a great extent on humanitarian considerations, were also motivated by 

the self-interest of the contracting States.' Even so, it remains true that one of the 

motivations behind these three classes of treaties was the concept that certain groups 

or categories of individuals ought to be protected by international law for their own 

sake. vr 
After the Second World War, international protection of human beings as such 

increased at a staggering pace. Individuals were no longer to be taken care of, on 

the international level, qua members of a group, a minority, or another category. 

They began to be protected qua single human beings. Furthermore, the international 

! The pressure to put a stop to the trade in black slaves came in part from those European countries which 

no longer had colonial interests in the Americas and were consequently keen to end the flow of cheap 

manpower to other countries. In the case of ILO Conventions, guaranteeing uniformity of treatment to 

workers in all the major areas of the world prevented certain countries from taking unfair advantage in the 

international market of low labour costs at home (see also 7.6.2(c)). The treaties on minorities (with Czecho- 

slovakia, Greece, Poland, Rumania, and Yugoslavia) as well as the peace treaties including clauses on minor- 
ities (those with Austria, Bulgaria, Turkey, and Hungary) were to some extent politically motivated: those 
European countries which had ethnic, linguistic, or religious affinities with groups living in other countries 
were eager for these groups to be respected and immune from undue hindrance and interference. What is 
even more important—as President Wilson pointed out at the Peace Conference on 31 May 1919, in an 
attempt to rebuff the opposition of States where minorities existed—the international protection of minor- 
ities aimed at safeguarding peace, besides attenuating the often harsh consequences of the territorial parti- 
tions effected in Europe by the Great Powers (see FRUS, The Paris Conference 1919, iii (Washington, D.C.: 
Government Printing Office, 1943), 406-8). 
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standards on the matter were no longer motivated, even in part, by 
ests, although they were often dictated by political considerations. 

Why did things change so drastically? The main reason was the shared conviction, 
among all the victorious powers, that the Nazi aggression and the atrocities per- 

petrated during the war had been the fruits of a vicious philosophy based on utter 

disregard for the dignity of human beings. One means of preventing a return to these 

horrors was the proclamation at all levels of certain basic standards of respect for 

| human rights. This view was propounded with greatest force by the Western Powers 

| (in particular the USA), for the simple reason that their whole political philosophy 

and indeed, for some of them, the fundamental legal texts of their national systems 

were based on a ‘bill of rights’. Therefore, it came naturally to them to project their 

domestic concepts and creeds on to the international community. 

The victors adopted a two-pronged strategy. They pursued, on the one hand, the 

development of international criminal law to meet the immediate need of bringing 

} to justice and punishing German and Japanese war criminals who had committed 

inhuman acts. On the other hand, they set out to elaborate a set of general principles 

jon human rights designed to serve as guidelines for the UN and its member States, the 

| intent being that they would be gradually implemented and elaborated upon through 

| traditional normative means, that is to say, treaties. 

These two approaches, although distinct, supplement each other. Both stemmed 

from the desire to punish those guilty of atrocities and, by the same token, prevent 

the recurrence of similar acts in future by setting standards to be observed even in 

cconomic inter- 

peacetime. 

19.3 THE TURNING POINT: THE UN CHARTER 

As pointed out above, the lead was taken in 1945 by Western countries and chiefly by 

the USA. President Roosevelt, in his message to Congress of 6 January 1941, had 

already listed the ‘four freedoms’, which he saw as important goals of future US 

foreign policy: 

‘In the future days, which we seek to make secure, we look forward to a world pana a 

four essential human freedoms. The first is freedom of speech and Expression -SveryNy cea 

the world. The second is freedom of every person to worship God in his own gc Wie 

in the world. The third is freedom from want—which, translated into wor ae mi 

economic understandings which will secure to every nation a healthy, Apa he a 

inhabitants—everywhere in the world. The fourth is freedom from a hs ile 

world terms, means a world wide eduction of sani lind he fe ression against any 

thorough fashion that no nation will be in a position to commit an ac £8 

. 
2 

neighbour—anywhere in the world. 

2 See US Congress, Hearings Document
s, 77th Congress, Ist Session. 
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The elevated concepts enunciated by Roosevelt were taken up in the Atlantic 

Charter of 14 August 1941 and subsequently amplified by the US delegation to the 

Dumbarton Oaks Conference in 1944. In the ‘US Tentative Proposals for a General 

International Organization’ of 18 July 1944, it was suggested that the GA of the UN 

should be responsible for 

‘initiating studies and making recommendations for . . . the promotion of the observance of 

basic human rights in accordance with the principles or undertakings agreed upon by the States 

members of the International Organization’ .’ 

It is apparent from this proposal that, once one moved from the proclamation of 

lofty principles at the political level to the adoption of treaty provisions, even the very 

State which had championed the inclusion of human rights among the matters under 

UN jurisdiction eventually proceeded with the utmost caution. Indeed, it took pains 

to spell out that the Organization should have limited powers only. In particular, the 

standards on human rights by which member States should be guided were to be first 

accepted by them through the traditional process of treaty making. The American 

restraint was clearly motivated by domestic reasons: there were constitutional 

problems, which the acceptance of international obligations on human rights might 

raise, but also, and more importantly, in the USA in 1945 various racist laws were in 

force—and continued in force until the 1960s. These laws might easily expose the US 

Government to international censure if internationally binding obligations on human 

rights were enacted through the UN Charter. | asset 

At the Dumbarton Oaks Conference (August—October 1944), the initial opposition of the UK 

and the USSR led the USA to water down its proposals even further. In fact the provision 

on human rights produced by the four Powers (the USA, the USSR, the UK, and China), was 

quite weak. However, when the San Francisco Conference (April—June 1945) began, the four 

sponsoring Powers were confronted with a spate of bold amendments, mostly emanating from 

Latin American countries. This, as well as the conversion of the USSR to the cause of human 

rights (it put forward specific proposals on the matter, particularly on non-discrimination and 

self-determination of peoples), led the four Powers to consider it advisable to strengthen their 

proposals. e 

In the course of the San Francisco Conference three alignments emerged. On the one hand, 

there was a group of vocal Latin American countries (chiefly Brazil, Colombia, Chile, Cuba, 

the Dominican Republic, Ecuador, Mexico, Panama, and Uruguay) plus a few Western States 

(Australia, New Zealand, and Norway) joined by such nations as India. These countries put 

forward amendments substantially calculated to lay down an obligation to respect human 

rights. The second group of States included major Western Powers which, though favourable to 
the promotion of human rights, opposed the attempts to expand the sphere of action of the 
UN and to lay down definite obligations to respect human rights. The USA took a lead on this 
score, by strongly objecting to the broadening of Article 56 (on member States’ joint and 

> See the text of the “Tentative Proposals’ as an appendix to R.B. Russel, A History of the United Nations 
Charter—The Role of the United States 1940-1945 (Washington, D.C.: The Brookings Institution, 1958), 
995-1006, at 997. 
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separate action f i ; = : ed promotion of economic and social co-operation) 2d also by insisti 

on the need to lay down a safeguarding c $ ee 
aap a a —— clause protecting State sovereignty from undue se 

nization (the proviso that later bec rel , Q ecaime Article 2.7 on d ic juri 
es A shirt . ~s a .7/ on domestic juris- 

mee nr gee aged of socialist countries (Byelorussia, Czechoslovakia, and 

ed by the although substanti 3 : , ially upholding the restricti 
aa One , ive attitude of the 

S . pierre mentioned, distinguished itself by stressing the importance of the right of 

peoples to seit- etermination (a right which major Western countries, plus such colonial 

powers as Belgium, strongly opposed). 

In addition, the USSR put forward proposals clearly showing that differences existed even in 

areas where there seemingly was agreement between East and West. Thus, for instance, when 

the four Great Powers met in San Francisco and discuss . 

; : ed the proposal that the UN should 

promote respect for human rights’, the USSR suggested that this should be followed by the 

words: ‘in particular, the right to work, and the right to education’. The USA and the UK 

opposed this proposal, on the grounds that if it was specified which rights were to be protected 

then others should be added—in particular freedom of information and freedom of giants 

Similarly, when at San Francisco the report of “Technical Committee 3’ (charged with discuss- 

ing matters relating to economic and social co-operation) came to be discussed within Com- 

mission II of the Conference, the Soviet delegate
 drew attention to the part played by the USSR 

in improving on-the Durnbarton Oaks proposals and specifically mentioned the principle of 

respect for human. rights. He only spoke of
 economic, social, and cultural rights, however. 

The upshot of the lengthy discussions at San Francisco was that the first group 

of States did not obtain any substantial gains, while the other two groups reached 

a compromise which, to some extent, accommodated their mutual demands. The 

compromise took shape in the following provisions: (1) there was no specific 

obligation to take separate action for the promotion, let alone the protection, of 

human rights (see Article 56); (2) the right of self-determination of peoples was 

proclaimed (Articles 1 and 55), but only as a guiding principle for the Organization 

and in the emasculated version of self-government, 
(3) the powers of the GA in the field 

of human rights; already very weak (they boiled down to making recommendations 

and conducting studies), were further limited by the proviso of Article 2.7 (on 

domestic jurisdiction); (4) the Charter provisions on human rights were inspired 

by the conviction that respect for human 
rights should only be fur

thered as 4 means of 

safeguarding peace. 

19.4 TRENDS IN THE EVOLU
TION OF 

INTERNATION
AL ACTION ON HUMAN RIGHTS 

Faced with this normative framework, membe
r States of the UN were to decide how 

to make use of the loose formulas of the Charter. Broadly speaking, two possible 

see in particular UNCIO
, vol. 3, 296 

‘ohts made at San Francisco 

4 For the relevan
t statements on

 human righ 
ssleiaadt e

s, 

ff; vol. 8, at 56, 80-1, 85, 90-1. In particular, for the Soviet sgt 
i sates 
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courses of action were open to them. Either they could confine themselves to using 

the GA as a ‘regular diplomatic conference’ and accordingly draft conventions or 

stimulate States to pursue certain objectives by addressing general recommendations 

to them, in keeping with a liberal construction of Article 2.7. Arguably, to have 

achieved this would by no means have been a poor performance: the mere fact 

of detailing and spelling out in international instruments the human rights and 

fundamental freedoms, for the promotion of which States should strive, would have 

constituted a major accomplishment. 

Alternatively, a less moderate course of action was available. By placing a strict 

interpretation on Article 2.7 the Organization could go beyond the mere elaboration 

of international standards, and call States to account, at least in cases of massive 

infringements of human rights. To this effect, the UN could turn the GA into the 

‘conscience of the world’, by endowing it with the role of watchdog, to forestall or 

castigate egregious deviations from basic standards on human rights. 

In the following pages we shall see that the UN (and regional organizations) 

gradually took the second path. 

The majority in the UN and consequently the prevailing political philosophy 

underpinning UN action changed in the course of time. One can pinpoint four 

different phases. The first stage, which dated from the adoption of the UN Charter to 

the late 1950s, was characterized by Western dominance. At the regional level this 

approach led to the adoption, within the Council of Europe, of the 1950 European 

Convention on Human Rights, a landmark in the evolution of the international 

protection of human rights. The second stage, which started with the strengthening in 

the UN of the socialist group in 1955 and its taking the lead of developing coun- 

tries, had as its main feature the need for the West to come to terms with the other 

two groups, with the consequent striking of a number of important compromises 

such as the two Covenants on human rights of 1966. The third stage, which started 

around 1974 and ended around 1990, was marked by the prevalence of developing 

countries. It launched a new doctrine of human rights, which eventually gained the 

upper hand in many respects and aimed at supplanting or at least toning down, as 

much as possible, the views previously upheld by the GA. The present stage, which 

opened with the end of the cold war, has as its main feature the disappearance of 

three markedly differentiated groupings of States and the emergence of broad 

consensus on the need to consider respect for human rights a sine qua non for 

full international legitimation, that is, in order to participate in international 

intercourse. 

19.4.1 STANDARD SETTING 

(a) The Universal Declaration (1948) 

The first step was the attempt by the UN GA to draw up an international document 
on human rights acceptable to all members of the international community: to States 
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as dissimilar ideologically and politically as the USA and the USSP, to nati ith 

such different economic and political structures as the anes paves ter ws 

hand and Ethiopia, Saudi Arabia, and Afghanistan on the satay: to coutitics caeals- 

ing differing religious philosophies, ranging from Christian (the nations of te West 

and Latin America), to Muslim (like Saudi Arabia, Afghanistan, Turkey, Pakist 

etc.), Hindu (like India), and Buddhist (like China). ; ines 

It was therefore necessary to find the lowest common denominator, as re ards the 

conception both of the relationship between State and individual, and of hs human 

rights. The attempt to forge a single, collective stand, a general ‘philosophy’ of human 

dignity, was successful, although agreement was only reached after lengthy dis- 

cussions. The ensuing political document, the Universal Declaration of Human Rights 

of 10 December 1948, has two basic characteristics, one to do with its formal structure 

and the other with its content. 

In formal terms, it is not legally binding, but possesses only moral and political 

force. In other words, it is simply a recommendation to States. About the content of 

the Declaration a little more needs to be said. On the whole, the view of human 

rights expressed in it is Western. More space.and importance are allotted to civil and 

political rights than to economic, social, and- cultural rights, and no mention at all is 

made of the rights of peoples. The position taken with regard to colonized peoples, 

who had been partially or completely denied their: right to freedom, was purely 

formal. Nor did the Declaration say anything specific about economic inequalities 

between States (although today many commentators cite with increasing frequency 

Article 28 whereby ‘Everyone is entitled to a social and international order in which 

the rights and freedoms set forth in the Declaration can be fully realized’). In add- 

ition, one could note that the Declaration did not consider the fact that some States, 

being underdeveloped, faced special problems when 
trying to guarantee certain basic 

rights, such as those to work, to education, to suitable housing, etc. 

How did the West succeed in imposing its ‘philosophy’? The socialist countries, though
 putting 

up a strong resistance to the fact that so little importance was being attributed to economic, 

social, and cultural rights, were in a minority. All they could-do was abstain. Moreover, they h
ad 

not yet fully worked out 
a clear strategy of their o

wn. As for the Third World, it was at this stage 

to a large extent made u
p of Latin American countries with a Western outlook; the remaining 

countries simply did not have the strength or authority to stand up to the Western powers, 

which incidentally numbered among their delegates ‘nfluential figures such as Eleanor 

Roosevelt and René Ca
ssin. 

In spite of its limitatio
ns, the Declaration was, however, of great importance 

in 

stimulating and direc
ting the international

 promotion of huma
n rights. It formulated 

a unitary and universally valid concept of what
 values all States should cherish within 

their own domestic orders. One particular category of States, the socialist countries, 

did not support it enthusiastically. Yet neither the latter nor developing nations 

h they felt estranged—rather, 

regarded the Declaration as something from whic! ' rb: = 

they looked upon it as a document containing 4 valid core in need of comp etion, 
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Consequently their subsequent efforts were directed not at eroding, let alone jettison- 

ing, the Declaration, but rather at filling its gaps. 

On the whole the Declaration remains a lodestar, which has guided the community 

of States as they gradually emerged from the dark age when the possession of armies, 

guns, and warships was the sole factor for judging the conduct of States, and there 

were no generally accepted principles for distinguishing good from evil in the world 

community. 

(b) International treaties 

Even before the Universal Declaration was adopted States had basically agreed on the 

need to translate its general principles into legally binding instruments. 

A twofold strategy gradually unfolded. First, it was felt necessary to spell out the 

general standards of the Declaration in legally binding instruments of general purport, 

that is, covering the whole range of human rights. This was to be done both at the 

universal and at the regional level, where the relative political, ideological, and 

economic homogeneity of States rendered the task less difficult. Second, treaties were 

to be worked out in specific areas, notably those considered by the majority of States as 

being of greater significance and more in need of urgent international legislation 

(such as genocide, racial discrimination, etc.). | 

Thus at the universal level the Covenant on Civil and Political Rights (with an 

Optional Protocol) and that on Economic, Social, and Cultural Rights were adopted 

in 1966. At the regional level the European Convention on Human Rights was 

adopted in 1950, the American Convention on Human Rights in 1969, the 

African Charter on Human and Peoples’ Rights in 1981; in 1994 the Council of 

the Arab League (with a membership of 22 States) passed the Arab Charter on 

Human Rights (although this is not yet.in force; see also the Draft Arab Charter 

on Human Rights, adopted on 5-14. January 2004 by the Arab Standing Committee 

for Human Rights; text online: www.pogar.org/themes/reforms/documents/ 

dacharter.pdf). 

The Covenants cover the whole range of fundamental rights. However, characteristically the 

right of property does not figure in either of them. Arguably, this was not due to the fact that 

the right was no longer considered a value worthy of international protection on a universal 

level, but rather to the inability of East and West to agree on the issue of compensation in 

case of expropriation. Be that as it may, this omission went along with the trend to erode and 

revise the international customary law which in the past had protected the private property 

of foreigners, requiring ‘prompt, adequate, and effective’ compensation in the case of 

expropriation or nationalization (see 24.8). 

In addition, for the first time in an international legal document we find the concept that 

formal or legal equality makes little sense if deep practical inequalities exist. This being the case, 

it appears right to give legal sanction to certain types of distinction when they come into being 

as a consequence of practical inequalities. Thus, Article 2.3 of the Covenant on Economic, 

Social, and Cultural Rights lays down that developing countries ‘may determine’ to what extent 
they ‘would guarantee’ the economic rights specified in the Covenant ‘to non-nationals’. In 



PROTECTION OF HUMAN RIGHTS 8 393 

other words; they are authorized to discriminate between nationals and fore‘gners, so | 

(a) his » justified by the country’s economic circumstances and does aaigeriestic — 

Erimination against citizens of a particular State, and (b) the refusal to award the ait of ce 

foreigners and nationals does not lead to serious violations of other human aha Sue 

peaues that contain provisions envisaging ‘affirmative action’ for groups Accrued ainst 

include the 1965 Convention on racial discrimination (see, for example Article 1.4) be th 

1979 Convention on discrimination against women (see, for example, Arébie 4). . i 

A host of specific treaties was hammered out, particularly at the universal level. 

Suffice it to mention, among the most important, the Conventions on genocide 

(1948), on racial discrimination (1965), on discrimination against women (1979), on 

torture (1984), on the rights of the child (1989), and on migrant workers (190) as 

well as the 2000 Optional Protocol on the Involvement of Children in Armed 

Conflict, and the 2000 Optional Protocol on the Sale of Children, Child Prostitution 

and Child Pornography. 

19.4.2 THE TENDENCY TO OVERRULE THE OBJECTION OF 

DOMESTIC JURISDICTION 

Over the years the UN tended to reject the objection of State sovereignty put forward 

by a number of States, and discussed various questions concerning human rights. In 

general, however, these questions concerned large-scale, flagrant violations o
f human 

rights, rather than ‘solated cases. The UN justified its “ntervention’ on the grounds
 

that these violations constituted a threat to peace and to friendly relations betweeii 

States. The line taken was warranted in the same terms as those used while drafting 

the UN Charter: respect for human rights as a means of securing peace, thereby 

dispelling misgivings that the Organization would suffer from a paralysing: fear of 

trespassing on State sovereignty. This “ntervention’ could take various forms: public 

discussion in a UN body, adoption of a resolution on the matter, the making. of 

appeals, requesting the State concerned to stop the violations forthwith, or even 

recommending to member States that peaceful ‘sanctio
ns’ should be taken aga

inst the 

delinquent State. 
x 

However, as a result of the growing network of international treaties and the 

establishment of the monitoring procedures to which we shall shortly refer, the con- 

viction gradually took hold a
mong UN members that ‘intervention’ in the affairs of 

individual States was fully justified, so long as serious and large-scale violations had 

been allegedly commit
ted, regardless of w

hether they amounted
 to a threat to peace OF

 

to friendly relations be
tween States. 

To grasp the importance of this new trend and the sea change that has occurred, 

in the last few decades, 
in the relations between 

universal inter-State organizations 

and individuals living within memb
er States and whose human 

rights are allegedly 

breached, one need only remember how the Council of the League of Nations 

reacted to the comp
laint of a German national of Jewish 

origin in 1933 (the Bernheim 
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case), and, more generally, to large-scale and harsh discrimination against Jews in 

Germany.’ 

19.433 EXPANSION OF THE TERRITORIAL SCOPE OF HUMAN 

RIGHTS OBLIGATIONS 

States, when they undertake obligations in the area of human rights, tend to consider 

that such obligations apply to individuals subject to their jurisdiction in their own 

territory. In other words, they construe these obligations as having a strictly territorial 

scope. This, for instance, was the interpretation they inclined to place on Article 2 of 

the UN Covenant on Civil and Political Rights, whereby “Each state Party . . . under- 

takes to respect and to ensure to all individuals within its territory and subject to its 

jurisdiction the rights recognized in the present Covenant’. 

5 In 1933 Franz Bernheim complained to the Council of the League of Nations about the breaches by 

Germany of the German-Polish Treaty of 1922, protecting minorities in Upper Silesia (at the time belonging i 

to Germany); in particular, he insisted on the fact that the anti-Jewish laws promulgated in Germany in 1933, _ 

and by virtue of which he (like all Jewish employees) had been sacked by a German firm, were contrary to the - 

Treaty (see League of Nations, Official Journal, Year XIV, July 1933, at 833-935 and October 1933, Special 

Supplement no. 114, at 1-3 and 22). The German delegate asked that the complaint be dismissed because — 

Bernheim had no link with Upper Silesia (League of Nations, Official Journal, Year XIV, July 1933, at 839). The 

Polish delegate noted that admittedly from a formal point of view the Council could only deal with the fate of © 

Jewish minorities in Upper Silesia. Nevertheless, ‘All members of the Council had . . . at least a moral right to 

make a pressing appeal to the German Government to ensure equal treatment for the Jews in Germany’ (ibid., 

at 841). He wrapped up his eloquent speech by stating that ‘A minimum of rights must be guaranteed to 

every human being, whatever his race, religion, or mother tongue’ (ibid.). A Committee of Jurists was 

appointed. It found Germany in the wrong but decided to take note of an assertion made previously by the 

German delegate: if some blame had to be assigned to Germany, confined obviously to Upper Silesia, it could 

only derive from ‘errors due to misconstructions of internal [German] law by subordinate authorities; these 

errors would be corrected’ (at 842). On the strength of this affirmation the Council adopted a report inviting 

Germany to bring the violations to an end. It would seem that Germany made no follow-up to the Council’s 

exhortation. 

But the question of discrimination against Jews did not rest there. A few months later the question of 
whether in every modern civil State all citizens ought to enjoy equal treatment came up before a Committee 

of the League’s Assembly. Germany insisted that this was an internal matter, while France took the contrary 

position, contending among other things that if a treaty protected minorities in one part only of a country, 

minorities were nonetheless to be protected in other parts of the territory of the country as well, for the treaty 

provisions must not be interpreted as excluding some categories of citizens from the benefits they granted (a 

clear reference to the Bernheim case) (League of Nations, Official Journal, 1933, Special Supplement no. 120 

(Minutes of the Sixth Committee— Political questions), at 28). The German delegate retorted that ‘the Jewish 

problem in Germany [was] a special problem sui generis and [could] not possibly be treated . . . simply like an 
ordinary minority question’ (ibid., at 42). Although improved by the Greek delegate, N. Politis, the French 
proposal was rejected by Germany. Consequently, pursuant to Article 5 of the Covenant that required 
unanimity, the French-Greek proposal did not carry. Only three days after the rejection of that proposal, on 
14 October 1933, Hitler announced Germany’s withdrawal from the League, because other States were 
unprepared to grant ‘true equality of rights’ to it, and thereby put Germany in an ‘undignified’ position. 

Respect for human dignity thus came up against its first stumbling block in Germany’s firm stance that 
national sovereignty could not tolerate any international interference by an international body in internal 
affairs. 
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7 However, international bodies responsible for scrutinizing compliasuce wit 

rights standards have increasingly interpreted those abe et ay scl puriaa 

extraterritorial scope. Thus, for instance, in 1995 the UN a “ ae moti ia 

Boramenting on the report submitted by the USA, noted that it ead sane 

view of the US Government that the UN Covenant on Civil and Political Ri vet: : 

extraterritorial reach under all circumstances. “Such a view [it went on ap ach epente 

is contrary to the consistent interpretation of the Committee on this reer that, in 

special circumstances, persons may fall under the subject matter jurisdiction of a ees 

party even when outside that State territory.”° More specifically, in Delia Saldias de 

Lopez (on behalf of her husband Sergio Ruben Lopez Burgos) v. Uruguay the Commit- 

tee had already ruled that Uruguay had violated the Covenant when its security forces 

had abducted and tortured in Argentina a Uruguayan citizen living there. It had noted 

that 

‘The reference in Article 1 of the Optional Protocol to “individuals subject to its jurisdiction” 

does not affect the above conclusion {that the Covenant also covered conduct of Uruguayans 

acting on foreign soil] because the reference in that Article is not to the place where 

the violations occurred, but rather to the relationship between the individuals and the State 

‘n relation to a violation of any of the rights set forth in the Covenant, wherever they 

occurred. Article 2.1 of the Covenant places an obligation upon a State party to respect and 

to ensure rights “to all individuals within its territory and subject to its jurisdiction”, but 

it does not imply that the State party concerned cannot be held accountable for violations 

| of rights under the Covenant which its agents commit upon the territory of another State, 

whether with the acquiescence of the Government of that State or in opposition to it ... In 

line with this, it would be unconscionable to so interpret the responsibility under Article 2 

of the Covenant as to permit a State party to perpetrate violations of the Covenant on the 

territory of another State, which violations it could not perpetrate on its own territory’ 

(at §12.2-12.3).’ 

In an important case (Loizidou v. Turkey— Preliminary Objections), the European 

Court of Human Rights carried this doctrine even further. The question had arisen 

of whether the denial by Turkish arme
d forces stationed in Northern Cyprus, of the 

applicant’s (a Cypriot) access to her property in Northern Cyprus was imputable to 

Turkey and consequently 
fell under Turkey’s jurisdiction pursuant to Article 1 of the 

European Convention on Human Rights. The Court gave an affirmative answer, rul- 

ing that what mattered w
as that Turkey had effective 

or overall control over th
e armed 

forces stationed in an area outside its national territory (at §57). The Inter-Ame
rican 

Commission of Human Rights spelled out this 
doctrine more forcefully in Coard et al. 

v. US. The question at issue was whether the USA could be held responsible for 

violating the 1948 American Declaration oD the Rights and Duties of
 Man “ 

allegedly holding incom
municado and mistrea

ting 17 Grenadian nationals 
in Grenada 

in October 1983, when US an
d Caribbean arme

d forces invaded the island, deposing 

6 UN Doc. CCPR/C/79/Add 
50 (1995), 19. .1=10.3). 

+ See also Lilian Celiberti de Casariego v. Uruguay (2 $5), Montero v. Uruguay (at §§10.1-102) 
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the ‘revolutionary government’. In its report of 29 September 1999 the Commission 

replied in the affirmative.® 

This case law (restated and confirmed by the ICJ in Legal Consequences of the 

Construction of a Wall, at §§108-111), is consistent with the object and purpose of 

human rights obligations: they aim at protecting individuals against arbitrariness, 

abuse, and violence, regardless of the location where the State conduct occurs. 

It follows from the above that States are to respect human rights obligations not 

only on their own territory but also abroad, when they exercise there some kind of 

authority or power, whether the individuals subject to this authority or power have 

the State’s nationality or are foreigners. In addition, by exercise of authority one 

should mean not only the display of sovereign powers (law making, law enforcement, 

administrative powers, etc.), but also any exercise of power, however limited in time 

(for instance, the use of belligerent force in an armed conflict). 

19.4.4 MONITORING OF COMPLIANCE 

(a) Universal level 

Clearly, in general the best means of ensuring respect for a right is to back it up with 

legal guarantees to be administered by a court of law. I have, however, already 

mentioned that in the international community the judicial settlement of disputes is 

often rendered all but impossible by the lukewarm attitude of many States. In the 

case of human rights, opposition to international adjudication is even stronger. The 

need to strike a compromise between State sovereignty and the requirement that 

States comply with international standards on human rights led to the establishment 

of a number of monitoring mechanisms—which, as pointed out above (14.8.2), are 

much weaker than international adjudication. 

The principal mechanisms created in this period at the universal level were 

of two kinds: those established by international treaties and those set up by UN 

resolutions. 

Among the former, one should mention—at the world level—the procedures created by the 

1965 Convention on racial discrimination (monitored by the Committee on the Elimination 

of Racial Discrimination), by the Covenant on Civil and Political Rights of 1966, with its 

Optional Protocol (the monitoring body is the Human Rights Committee), that established 

in 1986 on the strength of the 1966 UN Covenant on Economic, Social, and Cultural Rights 

(the Committee on Economic, Social, and Cultural Rights), the one set up under the 1979 

8 If noted that, ‘Given that individual rights inhere simply by virtue of a person’s humanity, each American 
State is obliged to uphold the protected rights of any person subject to its jurisdiction. While this most 
commonly refers to persons within a State’s territory, it may, under given circumstances, refer to conduct with 
an extraterritorial locus where the person concerned is present in the territory of one State, but subject to the 
control of another State—usually through the acts of the latter’s agents abroad. In principle, the inquiry turns 
not on the presumed victim’s nationality or presence within a particular geographic area, but on whether, 
under the specific circumstances, the State observed the rights of a person subject to its authority and control’ 
(at $37). 
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Convention on the eliminati eee ee 
— ie of discrimination against women (establishing a Committee 

Se rentinn.on t ane — were strengthened by the 1999 Optional Protocol), by the 

orture (on the strength of ic ‘ 

: 
which the Committee agal 

established), the ; Be ; mittee against Torture was 

), the supervisory mechanism established by the 1989 Convention on the protectio ction 

of the child (Committee on the Rights of g* ghts of the Child), and the Committe 

: : bys ; e establisl 

1990 Convention on the Rights of Migrant Workers
 and Their Families iblished by the 

Normally, the Conventions } ae ee : = just mentioned establish three supervisory procedures. 

procedure based on the examination of periodic reports submitted b 

States. (This is, of course, th it j inci : mace nant 
. the weakest and it is no coincidence that it is the scruti 

applicable to all contracting St 
prenii 

: * g States.) (2) The procedure for the examination of inter- 

tate -_ = which a contracting State can set in motion against another party. (It 

can work only with regard to those States which, in addition to ratifying the Conven- 

tion, have also accepted a special clause providing for the procedure. So far it has not 

yielded any major result, for obviously States refrain from engaging in reciprocal 

accusations.) (3) The procedure operating at the request of individuals or groups of 

individuals, who may file with the supervisory body a ‘communication’ setting out 

the wiolations allegedly perpetrated by a State. (Like the previous procedure, it is 

provided for in an ‘optional clause’, but it has proved effective, within the limitations 

inherent in any supervisory mechanism: see 14.8.2.) 
. 

The monitoring mechanisms established by resolution are chiefly (a) those set up 

in 1967 by resolution 1235(XLII) of the Economic and Social Council (ECOSOC); 

| (b) others set up in 1970 by resolution 
1503(XLVIII) of the same body, and revised in 

-2000;? as well as (c) the system of country or thematic special rapporteurs, gradually 

9 The two procedures set up by ECOSOC are both complex and somewhat cumbersome. Both pro- 

cedures depend upon several UN bodies such as the Sub-Commission on the Promotion and Protection of 

Human Rights (until 1999 called Sub-Commission for the Prevention of Discrimination and Protection 

of Minorities; it is composed of 26 experts nominated by governments and elected by its ‘parent’ body, 

the Commission on Human Rights), the Commission on Human Rights (consisting of 53 
member States), 

and ECOSOC (made up of 54 States), p
lus possibly a Commission of Investigation. They oper

ate as a result, 

or at the behest, of ‘communications’ (complaints) emanating from individuals or groups of individuals 

and deal with ‘a consistent pattern of gross violations’ only (that is, not with individual or sporadic 

infringements). 

The procedure established in 1967 is public, for the discussion of the gross violations of human rights 

tions’ of individuals, is made in public sittings of the
 Commission on Human 

Rights, normally after receiving a report from the Sub-Commission. 
The Commission may eventually adopt 

| resolutions deploring 
or condemning one or more particular States for their breaches of hu

man rights. 

In contrast, the procedure set up ‘n 1970 and revised in 2000 is confidential: the ‘communications’ 
from 

individuals and groups
 alleging human rights violations, which

 set in motion the whole process, are n
ot made 

public (unless ECOSOC
 decides to release them, which 

happens very rarely). On the other ha
nd, the identity 

of the countries under examination is announced by the Chairman of the Commission 
at the end of each 

yearly session. The final outcome of the procedure is made public if and when the Comm
ission decides to 

submit a ‘situation’ to ECOSOC. Norma
lly the Sub-Commission,

 after screening, thro
ugh a Working Grou

p, 

‘communications’ 
relating to gross a

nd reliably attested vi
olations of human rights, decides whic

h mene 

deserve thorough consideration. It then submits a report t0 the Working Group of the Commission dealing 

with these matters. 

referred to in the ‘communica 
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evolved in the 1990s by the Commission on Human Rights;'° and (d) the UN High 

Commissioner for Human Rights, established in 1993 by GA resolution 48/141."' 

In order fairly to appraise the effectiveness of the aforementioned monitoring 

mechanisms, it must be appreciated that (a) they operate in an area where States, 

although they may have assumed international obligations, are not prepared to 

submit to international judicial scrutiny; and (b) this area covers matters that are 

politically extremely sensitive, and which may have international implications at the 

diplomatic, economic, or commercial level. Consequently, international bodies must 

tread gingerly, lest States might withhold co-operation, thus leaving them unable 

to act, except for the adoption of condemnatory resolutions. Hence, the various” 

international bodies concerned avoid taking an accusatory approach, that is, they | 

prefer not to engage in the attribution of responsibility to individual governments. 

Rather, they tend to opt for public exposure and pressure. (However, things are 

gradually changing in this respect; thus, for instance, the Working Group on Arbitrary 

Detention issues opinions which do in effect attribute ‘responsibility’ and various | 

other rapporteurs increasingly tend to write their reports in a similar way.) More 

‘ approach. Seen against this backdrop, the mechanisms under discussion may be 

considered to be reasonably effective in (a) focusing on countries or problems that — 

_ 10 The thematic procedure deals both with gross violations and with individual infringements of groups of 

rights. The subjects for monitoring are often suggested by ‘communications’ from individuals and groups. 

‘The Commission, whenever it consider fit to undertake the examination of a particular theme (‘a major 

* phenomenon of human rights violations world-wide’), may appoint a Working Group, a special rapporteur 

"or a representative, or an expert. Any of these may also undertake fact-finding missions in the countries 

concerned (with the countries’ consent). In the event the Commission may pass recommendations to the 

- States concerned as well as suggestions for remedying the breaches found. 

* The system of country or thematic special rapporteurs has gradually evolved to take account of special needs. 

-Under this procedure the Commission on Human Rights entrusts either working groups of experts, 

. or individual experts (variously designated as special rapporteurs, representatives, experts), or even the UN 

Secretary-General or the UN High Commissioner for Human Rights, with the task of examining, monitoring, 

_.and publicly reporting on the human rights situation in a certain country (e.g. Afghanistan, Cambodia, East 

Timor, the former Yugoslavia, Iraq, Burma/Myanmar, Occupied Arab Territories, Rwanda, Somalia, Sudan), 

or on major human rights themes, wherever the relevant problems might occur (for example, arbitrary 

detention; enforced or involuntary disappearances; extra-judicial, summary, or arbitrary executions; effects 

of foreign debt on the full enjoyment of economic, social, and cultural rights; the independence of judges 
and lawyers; internally displaced persons; mass exoduses; human rights of migrants; human rights and 

extreme poverty; religious intolerance; the right to restitution, compensation, and rehabilitation for victims 

of grave violations of human rights; torture; the adverse effects of illicit movement and dumping of toxic and 
dangerous products and wastes on the enjoyment of human rights; violence against women, its causes 

and consequences; actions against human rights defenders; housing; the right to food, etc.). The relevant 

rapporteurs may not only use information from any reliable source, but also make on-site country visits 

(provided the States concerned are agreeable). 

'1 The primary function of the High Commissioner is to play ‘an active role ... in preventing the con- 
tinuation of human rights violations throughout the world’. In substance, his or her role is to promote respect 

for human rights, in addition to providing advice, technical assistance, and co-operation. It would appear 

that so far, particularly after the initial period when the post was filled by a former diplomat, the High 

Commissioner has been significantly instrumental in drawing attention to gross violations, calling upon 
States to abide by international standards. 
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deserve to be carefully scrutinized: (b) draw 
organizations, NG IC Opini 

g lons NGOs, and public Opinion at large to some pivotal issues - human rights; (c) exerting pressure upon States witl f MS cite. 

7 g ‘ brates with a view to inducing th raduall > thei an ri 
aia 

grac ; y ir 2 their human rights record; (d) contributing to the creation of an internationa eit requiring respect for at least some core human rights; (e) serving asa cata yst to the gradual elaboration of new international conventions or the adoption of general resolutions. 
However, one should not ignore some major failings of these mechanisms: (1) They tend to be so conditioned, in their unfolding, by political and diplomatic con- 

ing the attention of Scates, international 

organizations to public opinion at large. Consequently, a wealth of monitoring, information, and expertise is eventually little used outside some restricted circles within the UN. 

(b) Regional level 

Regional supervisory mechanisms are more advanced. They are normally judicial 
bodies, such as the European Court of Human Rights (ECHR), the Inter-American 
Commission (IACHR) and the Inter-American Court of Human Rights 
([ACourtHR). In contrast, the African Commission on Human Rights and the 
Rights of Peoples (ACHR) is rather a monitoring body, lacking judicial functions. An 
African Court on Human and Peoples’ Rights is provided for in the Protocol to the 
African Charter on Human and Peoples’ Rights, of 9 June 1998, entered into force 
on 25 January 2004. 

Among the various judicial bodies just mentioned, the ECHR is by far the most 
advanced. Under the 11th Protocol of 1994 (which considerably modified the 
previous system provided for under the 1950 European Convention on Human 
Rights), since 1999 the Court has been a full-time judicial body currently consisting 
of 42 (soon to become 45) judges. Each of the 45 member States of the Council of 

Europe parties to the Convention may refer to the Court any alleged violation of the 

Convention and its Protocols by another contracting State. In addition, any person, 

non-governmental organization or groups of individuals subject to the jurisdiction of 

any of the contracting States may address a petition to the Court claiming to be the 

victim of a violation of the Convention or the Protocols. The petitioner fully partici- 

pates in the proceedings before the Court, on the same footing as the respondent 

State. However, judgments of the Court do not produce direct legal effects within 

the national legal system of the State concerned. They are only binding at the 

international level. Thus, if the Court finds that a State is in breach of one of the 

obligations deriving from the relevant international instruments, that State is inter- 

| ithin its own legal system. It may happen that nationally bound to make reparation wit ) ‘ ‘. 

the national legal system does not allow for this outcome, for example because 
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breach has been brought into being by a national court through a final and irrevoc- 

able decision. In this case the Court shall afford just satisfaction to the injured person 

(normally this is done through the payment, by the responsible State, of a certain 

amount of money, as determined by the Court). If the State found responsible for a 

breach of the Convention or the Protocols fails to comply with the judgment (as has 

occurred in many cases),'? the only ‘sanction’ available is provided for in Article 8 of 

the Statute of the Council of Europe.'’ 

Despite indisputable organizational problems, the huge backlog, and the downall 

in bringing about changes in the legal systems of the various member States, no one 

can deny that the Court is playing a pivotal role in Europe. It is promoting and seeking 

to ensure full respect for human rights in countries as diverse as the UK and the 

Russian Federation, France and Slovakia, Germany and the former Yugoslav Republic 

of Macedonia. The Court is gradually effecting a harmonization, in the vast area of — 

human rights, of the various legal systems. It is thus contributing to the creation of an | 

extensive region in Europe where arbitrary or discriminatory action by governments — 

is being strongly curtailed. It is worth adding that the Court also has advisory juris-_ 

diction and it exercised it for the first time in 2004 in Commonwealth of Independent | 

States. 

The Court’s huge workload (some 70,000 cases) has prompted the member States of the 

Council of Europe to adopt Protocol no. 14 (13 May 2004), by which major changes are made — 

to the European Convention on Human Rights. The principal ones are as follows: (i) the 

Court’s articulation in judicial formations has been increased: under Article 6 the Court ‘shall _ 

sit in a single-judge formation, in committees of three, in chambers of seven judges and in a 

Grand Chamber of seventeen judges’; under Article 7 a single judge, assisted by non-judicial 

rapporteurs, will decide upon so-called “clearly inadmissible cases’ submitted by individuals 

(currently this is done by committees of three); committees of three judges also have the same 

power, but in addition, under a simplified summary procedure, can pronounce on the merits 

of so-called ‘repetitive cases’; that is, cases concerning questions already ‘the subject of well- 

established Court’s case law’ (Article 8); (ii) the standards of admissibility of cases have been 

changed, so as to add to already existing criteria (exhaustion of local remedies, six-month time 

limit, incompatibility with the Convention, manifestly ill-founded nature of the application, 

etc.) the criterion of whether or not an individual applicant ‘has suffered a significant dis- 

advantage’ (Article 12); however, even where no significant disadvantage has been suffered, the 

Court will nevertheless go fully into the case and pronounce on the merits if (a) respect for 

human rights requires such examination, or (b) even if the applicant makes minor complaints, 

the case has however not been duly considered by a domestic court. 

Changes have also been made to the term of office of judges (from the present six-year 

renewable term to a single, nine-year term; see Article 2), to the supervision of the execution of 

12 See for instances the decisions of the Council of Europe Committee of Ministers of 29 January and 
29 March 2004 (CM/Dec/Dec (2003) 863 vol 1E and CM/Dec/Dec (2004) 871E, respectively). 

'3 Under this provision: ‘Any Member of the Council of Europe which has seriously violated Article 3 
[on respect for the rule of law and human rights] may be suspended from its rights of representation and 
requested by the Committee of Ministers to withdraw under Article 7. If such Member does not comply with 
this request, the Committee may decide that it has ceased to be a Member of the Council as from such date as 
the Committee may determine.’ 
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the Court’s judgm ae, 
7. : A ents by the Committee of Ministers (Article 16); in add@iuon provision has 

2 ~ a ve possible accession of the European Union to the European Convention na 

uman Rights ic 
= ° i 

ghts (Article 17). Pursuant to Article 19 the Protocol shall only enter into force after 

| In America, the Commission and Court are playing an important role, although the 

judicial means at their disposal are not so advanced as those of the ECHR 

- apie pean tea relay HA in NYaSRARGERR DC, is an autonomous organ of the 

the OAS. It applies the 1969 American C consisting, of seven members, electedhy she Gogh 
onvention on Human Rights, ratified by 25 States out 

of the 34 member States of the OAS (contracting parties include Latin American and central 

aa ican countries, plus Mexico; neither the USA nor Canada is a party to it). The Com- 

mission may receive individual petitions alleging human rights violations perpetrated by a 

member State of the OAS. (For those that are not parties to the Convention, the Commission 

applies the American Declaration of Rights and Duties of Man adopted in Bogota in 1948.) If 

the petition is not held inadmissible, the Commission may carry out investigations, including 

on-site visits, and hold hearings. It then offers to assist the parties in negotiating a friendly 

settlement, if they so desire. It may prepare a confidential report, containing possible recom- 

mendations to the respondent State. After a certain delay, and if the State has not taken any 

action on the report, the Commission may decide either to take the case to the Court, or to 

prepare a second report (giving among other things, a period of time to the State to resolve the 

case). After the elapse of that delay, the Commission 
may make its report public. 

The Court is composed of seven judges (elected by the States parties to the American 

Convention on Human Rights) and has ‘ts seat in San José (Costa Rica). Only the Inter- 

American Commission and the States parties to the American Convention may bring cases 

before the Court. Proceedings may only be initiated against States that both are parties to the 

Convention and have recognized the Court's jurisdiction. The Court is also endowed 

with an advisory jurisdiction: it may issue an Advisory Opinion at the request of a member 

State or of an organ of the OAS. The Court may also issue, at the request of any member State 

of the OAS, an opinion on the compatibility of one of its national laws with Inter-American 

international instruments on human rights. 

In spite of numerous difficulties of all kinds, the Commission and Court have done a 

remarkable job so far. They have issued important
 decisions as well as, in the case of the Court, 

Advisory Opinions. Given the survival of some authoritarian States on the American continent 

and the endemic problems of democracy in Latin America, the contribution of the two bodies 

to progress, the rule of law, and respect 
for human rights should not be underestimated. 

19.4.5 HUMAN RIGHTS, HUMANI
TARIAN LAW, AND LITIGATION 

BEFORE MUNICIPAL COURTS 

In some countries national courts take over, in a way, the functions of governments 

(which, all too often, seem unmoved by grave violations) and substitute them- 

selves for international e
nforcement agencies that either do not exist or have proved 

extremely ineffectual. 
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Thus, since no international body had passed judgment on whether or not the 

atomic bombing of Hiroshima and Nagasaki was lawful, and in addition the Japanese 

Government had eventually changed its mind on the matter (in 1945 if had protested, 

claiming that the bombing was contrary to the laws of warfare), in 1963 a group 

of survivors sued the Japanese Government before the Tokyo District Court. They 

claimed compensation, arguing that by the peace treaty of 1952 that Government had 

unlawfully waived its rights and claims and those of its nationals towards the US 

Government, including the claims to compensation for the illegal atomic bombing. 

The Court pronounced that bombing illegal, although in the final analysis it held 

against the complainants (this is the famous Shimoda case, at 1688 et seq.). In other 

cases domestic courts pass criminal judgment on individuals whom the territorial 

State failed to prosecute. The most important in this respect is the famous Eichmann 

case. In its judgment of 29 May 1962 the Supreme Court of Israel dismissed all 

the submissions of the appellant Eichmann who claimed that Israeli courts lacked 

jurisdiction over his alleged crimes because there was no territorial or personal link 

between those crimes and Israel.'* sige 
This judgment was in a way taken up by a US: court in the Yunis case. Yunis, 

a resident and citizen of Lebanon accused of participating in the hijacking of a 

Jordanian airliner which resulted in the passengers (including several Americans) 

being held hostage, was brought to trial in the USA after being arrested by US 

authorities on the high seas. Yunis challenged the US courts’ jurisdiction arguing 

that there was no nexus between the hijacking and. the US territory (the aircraft never 

flew over US airspace and had no contact with US territory). In its judgment of 

12 February 1988, the US District Court of the District of Columbia dismissed the 

defendant’s motion and affirmed the jurisdiction of US courts. It held: 

‘Not only is the United States acting on behalf of the world community to punish alleged 

offenders of crimes that threatened the very foundations of world order, but the United States 

has its own interest in protecting its nationals’ (at 903). 

The country where national courts have taken the. most vigorous action against 

crimes involving serious violations of human rights committed abroad is the USA, 

where individuals and courts have taken down from the shelves and skilfully dusted 
off an old statute passed in 1789. This is the Alien Torts Claim Act, under which ‘The 

[US] district courts shall have original jurisdiction of any civil action by an alien for 
a tort only, committed in violation of the law of nations or a treaty of the United 
States’. The US courts have applied this statute to gross violations of human rights 

14 Tn its final remarks the Court held as follows: 

‘Not only do all the crimes attributed to the appellant bear an international character, but their harmful 
and murderous effects were so embracing and widespread as to shake the international community to its 
very foundations. The State of Israel therefore was entitled, pursuant to the principle of universal jurisdiction 
and in the capacity of a guardian of international law and an agent for its enforcement, to try the appellant. That 
being the case, no importance attaches to the fact that the State Israel did not exist when the offences were 
committed’ (at 304). 
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perpetrated abroad by State officials (or individuals acting in 
against foreigners, thus obliging the culprits to p 
violations."° 

a miivate capacity) 
ay compensation for those 

No one can deny the great signifi . . os gee ieee a cence “A — os ‘on In all these cases 

collective body took action, nor did other States ieceas : ate sere 
the offending State officials belonged), and at the pete level rie eer 

alti ic eaternseeradar enone ince 
doing they proclaimed in judicial decisions ee ae pfleipnihee eas nar amental human values. 

However, one should not be unmindful of the limits of this approach. First, these 

are civil cases, where the alleged perpetrator of serious crimes is only wuiainad to 

pay compensation; no conviction is issued at the criminal level. Second, as these are 

cases involving civil litigation only, the sued person may be, and normally is, absent 

(it is sufficient for him to be served a suit when in the USA). Thus, no in-depth 

examination of-evidence takes place. Third, this judicial trend has occurred in one 

country only. There is the danger for courts of this country of setting themselves up as 

universal judges. of atrocities committed abroad, a sort of humanitarian imperialism 

that may give rise to perplexities. By itself, this trend might not arouse misgivings, if it 

did not go hand in hand with the tendency of the US Executive to take upon itself the 

task of policing the world. 

19.5 HUMAN RIGHTS AND CUSTOMARY 

INTERNATIONAL LAW 

_ A significant feature of international legislation, case law, and monitoring activity of 

I ey 

- discrimination for economic gain in Argentina (Siderman), torture, 

the relevant UN organs is that they have had a huge bearing on the traditional 

configuration of the international community. The human rights doctrine has sub- 

stantially shaken up that configuration, bringing about significant changes in many 

areas of international law. 

First of all, certain important customary norms have gradually evolved, chief and 

foremost among them the norm forbidding grave, repeated, and systematic violations 

Paraguay (Filartiga), torture and racial 

arbitrary arrest, and forced disappearance 

in Argentina (Suarez-Mason), arbitrary killing and summary executions in East Timor (Todd v. Panjaitan and 

Doe v. Lumintang), torture, summary execution, and forced disappearances in the Philippines (Marcos), 

atrocities in Bosnia and Herzegovina ( Karad#id), torture and arbitrary detention in Haiti (Avril), torture in 

Guatemala (Gramajo), torture in Ethiopia (Negewo), terrorist bombing 1n Lockerbie, ee rag res 

Ali Al-Megrahi and Lamen Khalifa Fhimah), torture in El Salvador (Ford et a Me bie de . ne rs e 

Sosa v. Alvarez-Machain, the US Supreme Court upheld, subject to some qualifications, the eli
 

of the US Statute used to react to gross violations of human rights abroad, normally the Alien Torts “laims 

Court. 

15 Since 1980 US courts have thus pronounced on torture in 
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government it considered democratic, even though that government was not yielding 
. rate 20 

contro! over the population and the territory of the State. 

19.6 THE IMPACT OF HUMAN RIGHTS ON 

TRADITIONAL INTERNATIONAL LAW 

The human rights doctrine has positively influenced various fields of traditional inter 

national law. It has helped to introduce a new paradigm in the international 

community, as the ICTY Appeals Chamber stated in 1995 in its seminal decision in 

Tadic (Interlocutory Appeal) (at $97). 

Suffice it to mention here the impact on recognition of new States or governments] 

(see 4.3), international subjects (4.1 and 7.3), customary law (8.2.3), the structure of 

international obligations (1.8), reservations to treaties (9.4), termination of treaties 

(9.7), jus cogens (11.2-9), international monitoring of compliance with law (14.8.2), 

enforcement, including countermeasures (15.3.1 and 15.5.2), the administration 

international criminal justice (Chapter 21), the laws of warfare or, to use a mode 

expression, the humanitarian law of armed conflict (20.5). 

In all these areas the human rights doctrine has operated as a potent leav 

contributing to shift the world community from a reciprocity-based bundle of | 

relations, geared to the ‘private’ pursuit of self-interest, and ultimately blind to collec- 

tive needs, to a community hinging on a core of fundamental values, strengthened 

by the emergence of community obligations and community rights and the gradual 

shaping of public interests. 

19.7 THE PRESENT ROLE OF HUMAN RIGHTS 

The steady insistence on the need to respect human rights, by international law- 
making and monitoring bodies, and the impact these bodies have gradually had on 
States’ behaviour, has produced a significant ripple effect. The whole international 
ethos has gradually, if almost imperceptibly, changed, so much so that some inter- 
national supervisory bodies now consider warranted to depart from notions they 
themselves traditionally upheld. They currently consider it appropriate to place on 
those notions a much broader interpretation. 

This trend has especially manifested itself in Europe and has in particular become apparent ir 
the case law of the European Court of Human Rights. Indicative of this trend is the judgmen’ 

20 For the necessary references, see also M. Griffin, ‘Accrediting Democracies: Does the Credentials Com: 
mittee of the United Nations Promote Democracy Through its Accreditation Process, and Should It?, Nev 
York University J. of Int. Law and Pol., 32 (2000), 725-85, in particular 745 ff. 
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delivered in 1999 by the European Court in Selmouni v. France. There, the Court 
recs seca eras ‘ ce. There, the Court, sitting as a 

; at the serious ill-treatment of pe 7 ; persons detained in police 

ee it had regarded in previous cases (for example, in 1992 in Tomasi v. France, at 

€ ), 4) Aaah Aca an of inhuman or degrading treatment contrary to Article 3 of 

e European Convention, was now to be termed torture, that is a much more serio breach 

of Article 3. The Court stated the following: * i Beara a : - the following: ‘{H]aving regard to the fact that the [European 

on one uman Rights, of 1950] is a “living instrument which must be interpreted in 

the - t ° present-day conditions” ... the Court considers that certain acts which were 

classi ed in the past as inhuman and degrading treatment” as opposed to “torture” could be 

classified differently in future. It takes the view that the increasingly high standard being required 

in the area of the protection of human rights and fundamental liberties correspondingly and 

inevitably requires greater firmness in assessing breaches of the fundamental values of democratic 

societies.’ ($101, emphasis added). 

Along these lines, the Court has modified, or even reversed, its jurisprudence in a number of 

other cases, all directed to enhance, more than in the past, the protection of human rights.” 

In addition, the human rights doctrine has had the great merit of projecting 

domestic bills of rights on to the international stage, thereby pushing for the world- 

wide recognition of certain basic values hitherto only upheld within the national 

setting of a few countries. It also must be credited with prompting the UN to’_promote 

a deep sense of social justice and indignation against ‘structural violence’, in particu- 

lar those historical situations (such as colonial or neo-colonial domination and apart- 

heid, as well as poverty, malnutrition, and starvation in many poor countries) which 

have deprived whole groups or peopies of basic rights and freedoms. In other words, 

the UN has succeeded in moving from a static concept of human rights (conceived as 

a means of realizing international peace) to a
 dynamic doctrine which goes so far 

as to 

promote conflict and the disruption of the status quo for the sake of introducing 

social justice and respect for human dignity (this, as Roling correctly emphasized,” 
is 

what happened in the case of apartheid and former
 Rhodesia, where the UN willingly 

promoted rebellion against structural violence in the form of ‘white rule’). -. 

It can be said that by now all, or nearly all, States agree on the following essential 

points. First, the dignity of h
uman beings is a basic value that every Sta

te-should try to 

protect, regardless of considerations 
of nationality, race, colour, gender, etc. Second, 

it is also necessary to aim at the achievement of fundamental rights of groups and 

21 See for instance Borgers v. Belgium (judgment of 30 October 1991, Series A, no. 214-A), where
 it would 

seem that the Court reversed its previous judgment in Delcourt v. Belgium (judgment of 17 January 1970, 

Series A, no. 11). See also Labita v. Italy (judgment of 6 April 2000), where the Court expanded the sc
ope of 

Article 3 by holding that ‘the lack of a thoroug
h and effective investigation into the credible allegation 

made 

t that he had been ill-treated by wardens w
hen detained’ in a specific Italian priso

n, amounted 

by the applican i 
Count held 

iolati i 130-6). See further M.C. 
v. Bulgaria, of 4 December 

2003, where the he 

icesunien a 
aide . 

r it had failed to discharge its ‘positive 

. . 
. 

e fo 

Bulgaria in breach of Articles 3 an
d 8 of the European Convention, 

obligations’ under these provisions to ensure that the alleged rape of a girl by two young men be duly 

prosecuted, in accordance with the requirements ‘to establish and apply effectively a criminal-law system 

ishing all forms of rape and sexual abuse
’ (at §§185-7)- 

eee A iting Sane Rev
ensch and Peace-Keepi

ng in A. Cassese, ed., United Nations Peace-Keeping: 

Legal Essays (Alphe
n: Sijthoff and Noo

rdhoff, 1978), at 250-2. 
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peoples. Third, racial discrimination is universally considered one of the - 

repulsive and unbearable conditions. Fourth, even though some States may find i 

hard (either for economic reasons, or on organizational grounds) to achieve full 

respect for human rights, no State must engage in grave, repeated and large- 

violations of these rights. Fifth, when these large-scale violations are perpetrated, 

international community is justified in ‘intervening’ by peaceful means. } 

Impressive headway has been made as far as norm setting is concerned, both at the 

universal and at the regional level. In contrast, from the vantage point of internatio 

scrutiny of observance of human rights, the balance sheet is less optimistic, at least” 

at the universal level. Although a few important monitoring procedures have been 

instituted within the UN system or on the strength of some Conventions, so far they 

have not yielded conspicuous results. However, in assessing these procedures one~ 

ought to bear in mind that they are neither legally binding nor coercive (see 

19.4.4(a)). In consequence they can only be effective by exerting moral, psychological, 

and political pressure and by making use of public opinion (in the country concerned — 

and in the whole international community). It follows that their effects can only be — 

appreciated in the long run. 

A general appraisal of the spread of the human rights doctrine and its incarnation | 

in international rules and institutions should not, however, ignore one important fact: | 

at the regional level, and especially in Europe, advanced judicial mechanisms have 

been set up that remedy in a substantially satisfactory manner violations of human 

rights perpetrated by member States. | 



20 
LEGAL RESTRAINTS ON 
VIOLENCE IN ARMED 

CONFLICT 

20.1 INTRODUCTION 

It has become fashionable to quote the famous observation made in 1952 by Sir 
Hersch Lauterpacht that ‘if international law is, in some ways, at the vanishing point 
of law, the law of war is, perhaps even more conspicuously, at the vanishing point of 
international law’.! | 

There is a lot of truth in this. More than any other corpus of legal rules, inter- 
national law directly and transparently reflects power relations. It only partially 
restrains States’ behaviour. War marks. the passage from relatively harmonious 
relations to armed contention. War is the area in which power politics reach their 
peak and law to a large extent relinquishes its control over international dealings. 

In the daily wrangle between force and law, the latter, of necessity, loses ground: 

international legal rules hold Armageddon only partially at bay. First, it refrains from 

imposing restraints on the most dangerous forms of armed violence. Second, all too 

often existing legal restraints are checkmated by sheer power. This state of affairs is 

only natural, given the mental disposition of most people and, what is even more 

important, the division of the world community into self-seeking nation-States, each 

of them claiming—as Suarez observed—to be a communitas perfecta (a perfect com- 

munity). Therefore, realistically one can simply require international law to mitigate 

at least some of the most frightful manifestations of the clash of arms. This is precisely 

what the rules on warfare endeavour to do. 

20.2 CLASSES OF WAR 

Since time immemorial wars have been armed conflicts involving in their cruelty and 

devastation the whole population of the contending parties, with civilians suffering 

| 1. Lauterpacht, ‘The problem of the revision of the law of war’, 29 BYIL (1952), at 382. 
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no less than combatants. However, for a number of historical reasons between 1648 

and 1789, wars tended to take the shape of contests between professionals, conducted 

as a sort of game and without any direct involvement of the civilian population. This 

was due to many factors: reaction to the sanguinary and drawn-out wars of the early 

seventeenth century; the development of costly armies consisting of highly trained 

professionals, whose death in war would be a great loss for States; the lack of national 

allegiance in military men and the consequent marked reluctance to fight unto the 

bitter end in defence of the State; the fact that the military profession was almost 

everywhere an apanage of the nobility, with the consequent feeling of belonging to the 

same social class common to the officers of all countries; the influence of aristocratic 

principles of chivalry. 

However, the new ideals of the French Revolution and their implementation in 

this particular field (soldiers were no longer professionals; every citizen became a 

patriot and a member of a mass army) begot total wars. The devastating armed 

conflicts in which Napoleon engaged (1792-1815) soon provided an even more 

forceful negation of Rousseau’s maxim that war was not a relationship between 

man and man but between State and State, where private persons were enemies 

only accidentally. The Prussian general, von Clausewitz, who had fought against 

Napoleon, eventually asserted in his treatise On War (1832) the need for wars to 

be life or death struggles involving the whole of the population of the contending 

States. 

Most of the armed conflicts which spread after the Napoleonic period and are still 

raging today belong to the class described by von Clausewitz as total wars. 

20.3 TRADITIONAL LAW IN A NUTSHELL 

The bulk of traditional law was either restated and codified, or developed, at the 

Brussels Conference of 1874 and at the Hague Peace Conferences of 1899 and 1907. 

Interestingly, this law ultimately upheld the ‘Rousseauesque’, not the “Clausewitzian’ 

conception. Being based on the assumption that wars are clashes between States’ 

armies, it distinguished between combatants and civilians and sought to shield the 

latter as much as possible from armed violence. The law under consideration 

essentially resulted from the tension and conflict of interest between: (1) Great Powers 

and lesser States; (2) naval Powers such as Britain and France, and other States 

(Britain and France were very suspicious of any development in the law of naval 

warfare which might jeopardize their superiority. They therefore insisted on leaving 

belligerents as much freedom of action as possible at sea, whereas other States had of 

course contrary interests and were particularly eager to keep maritime commerce 

between belligerents and neutral States as unimpeded as possible); (3) countries 

interested in remaining aloof in cases of war on the one side, and States pursuing an 

expansionist policy, hence bent on war, on the other. 
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The rules worked out in 1874 and enacted by the 1899 and 1907 © | : Conferences, as 
- < the customary law which had previously evolved, can be briefly summed up 
as follows. (These rules will be discussed in some detail iater in the chapter.) 

Only inter-State armed conflicts were regulated. No rule was adopted concerning 
civil wars. Fighting by insurgents remained under the sway of domestic criminal 

hig the State concerned granted the rebels the recognition of belligerency: see 

The applicability of international conventions on warfare to armed conflicts was 

always uncertain and precarious. Indeed, all these conventions included the so-called 

si omnes clause, whereby they applied to an armed conflict on condition that all 

the ‘belligerents were contracting parties. Consequently, it was sufficient for one 

belligerent not to be bound by a certain convention for the convention also to become 

inapplicable to the relationships between the other belligerents inter se: belligerents 

feared that, if another belligerent was not bound by a particular convention while they 

were, an imbalance would ensue to their disadvantage; they therefore preferred to 

opt for a solution favourable to them but detrimental to civilians (and ultimately to 

combatants as well): the convention would not apply to, hence restrain the freedom 

of, any belligerent. It follows that only customary law—hence the most general but 

also the loosest body of legal rules—was undisputedly applicable in any war. 

Traditional law regarded as lawful combatants the members of regular armies, as 

well as militias or volunteer corps fulfilling a number of specific conditions (see 

20.6.1(a)). In addition it made allowance for the whole civilian population taking 

up arms on the approach of the enemy, provided certain conditions were met (see 

20.6.1(a)). 

As for means of warfare, there existed few specific prohibitions of specific weapons, 

in addition to some general principles, very loosely set out. Various methods of 

combat were permitted as long as the parties could ensure that only belligerents 

could be targeted; in practice scant protection was granted to civilians. The principal 

means of ensuring compliance with law were left to each belligerent: it could resort to 

belligerent reprisals or to the prosecution and punishment of enemy combatants 

violating the laws of warfare. 

In short, traditional international law tended to favour strong and middle-sized 

powers at least in three major areas: means of combat, methods of combat, and 

devices for inducing compliance with law. 

Detailed rules on neutrality, that is, the relations between belligerents on the one 

side and third States on the other, were laid down. The interests of the former are 

r: no belligerent wants third States to help its 

support; each belligerent is, therefore, 

hird States and its enemy. By contrast, 

clearly at variance with those of the latte 

adversary by lending military or economic 

interested in barring any dealings between ¢ ! . ai 

neutral States are keen to maintain unrestricted commercial dealings with the 

contending parties without, however, becoming embroiled in the armed conflict. 

The attitude of neutrality adopted in 1804-15 by the USA towards the a 

engaged in the Napoleonic wars and, subsequently, the ita dn mali 
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European countries in relation to the American Civil War (1861-5) greatly contri- 

buted to the development of a set of rules striking a fairly felicitous compromise 

between conflicting interests. 

These were the main principles governing neutrality: (1) neutral States must refrain from 

giving any direct or indirect assistance to either belligerent; in particular they must prevent 

their territories from being used in the interest of one of the contesting parties (for example by 

enlisting troops); (2) belligerents must refrain from using the neutral territory for any war-— 

like action and, should their troops take refuge in neutral territory, must acquiesce in their 

internment by the neutral State. However, (3) belligerents have the right to search and visit, 

and to seize, neutral vessels carrying contraband (that is, such goods as may assist the enemy in 

the conduct of war); in addition, they are entitled to blockade the enemy coast, thus preventing 

access to it by any vessel, including those of neutral States. 

It should be noted that neither at The Hague, in 1899 and 1907, nor in other international 

forums was it possible to reach agreement on what categories of neutral goods constituted 

‘contraband’, liable to seizure by belligerent warships. This in the end left belligerents free 

to designate as ‘contraband’ not only articles of undisputed military character, but also 

any other goods which, in their view, might serve the interests of the enemy. Thus a serious 

blow was struck to the interests of neutral States which considered their commercial dealings 

as vital. 

20.4 DEVELOPMENTS IN MODERN 

ARMED CONFLICT 

In the period following the Hague codification, a series of events occurred which 

rendered it defective or inadequate in many respects. 

In the first place, new classes of combatants emerged. During the Second World War 

partisans and resistance movements played a remarkable role in certain European 

countries occupied by Germany (Yugoslavia, France, The Netherlands, Poland, and 

the Soviet Union) as well as Italy in 1943 to 1945. They were not formally legitimized 

by existing law, because they operated in territories under military occupation, and 

also because they often lacked one or more of the requirements needed for lawful 

combatants (see 20.6.1(b)). In particular, they normally did not carry arms openly, 

nor did they wear a distinctive sign recognizable at a distance. After the war a general 

feeling emerged among the Allies that resistance movements had acted for politically 

sound reasons; some provision should therefore be made in future for granting them 

legitimacy. When, subsequently, guerrilla warfare spread throughout the colonial 

countries, the majority of States felt that guerrillas, who normally do not fulfil the 

necessary legal conditions (see 20.6.1(b)), should be upgraded to the status of lawful 
combatants, subject to certain conditions. 

Second, war developed in two opposite directions: the “wars of the rich’, that is, 

armed conflicts engaged in by highly developed countries using sophisticated 
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Third, new agencies of destruction took pride of place: aircraft first used in the war 

between Italy and Turkey (1911-12), then in the First World War (1914-18), proved 

of tremendous importance and effectiveness in the Spanish Civil War (1936-9) when 

omen planes participated massively in the fighting. It subsequently became a major 

instrument of combat. Technological developments led to the creation of the atomic 

bomb and its use (on 6 and 9 August 1945, respectively at Hiroshima and Nagasaki), 

and subsequently to the manufacture and stockpiling of nuclear weapons. The 

arsenals of great and small Powers (the latter furnished by the former) have become 

bigger and bigger, with the addition of missiles, chemical and_ bacteriological 

weapons, and other modern arms. 

Fourth, civil wars have become more and more widespread. Sometimes Great 

Powers fight each other by proxy, provi
ding military assistance to the various factions 

struggling within the territory of sovereign States. In developing countries, historical 

and social conditions—chiefly tribal and_ political dissensions—generate clashes 

between opposing groups and facilitate the eruption of civil tumult, as well as ethnic 

or racial conflict. 

Fifth, terrorism, an increasingly devastating evil in the world communit
y, has also 

had an impact on armed conflict. Attacks on civilians (and even combatants) 

designed to spread terror have multiplied, particularly in occupied territories (for 

instance, in the Arab territories under Israel's belligerent occupa
tion, in Afghanistan 

and in Iraq); in addition terrorism has often constituted the triggering element of 

international armed conflicts (as was the case with the 11 September 2001 terrorist 

attacks on the USA, which sparked
 the war against Afghanistan). 

Finally, the laws of neutrality were ignored more and more frequently, and the 
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20.5 THE NEW LAW: AN OVERVIEW 

All these developments prompted States to revise and update the traditional rules on 

warfare. (By contrast, they did not feel the need to make the laws of neutrality more 

consonant with modern times.) The legislative process started in 1949, when four 

Conventions on war victims (on the wounded and sick in the field; on the wounded, 

sick, and shipwrecked at sea; on prisoners of war; on civilians) were adopted by a 

Diplomatic Conference. Their main provision gradually turned into customary law. 

In 1977 another Diplomatic Conference adopted two Protocols, one on international, 

the other on internal armed conflicts. They extensively revised and updated both the 

Hague Regulations of 1907 and the Geneva Conventions of 1949. Subsequently, a few 

treaties prohibiting some modern weapons have been agreed upon. 

The new law has not supplanted the old law; rather, it has generally elaborated and 

supplemented it, or lent it greater clarity and precision. 

Furthermore, the new law does not substantially depart from the “Rousseauesque’ 

conception of armed conflicts, on which the traditional law rested. It does, of course, — 

endeavour to take account of the fact that modern wars increasingly tend to become 

-life-or-death, ‘total’ conflicts. Consequently, the new rules take into consideration the 

growing involvement of both civilians and civilian installations (factories, etc.) in 

the war effort. What matters, however, is that even the new body of rules has not 

abandoned the basic tenet that a distinction must always be made between com- 

batants and persons who do not take part (or no longer take part) in hostilities, and 

also between military and civilian objectives. 
Also,. humanitarian law has become less geared to military necessity and 

increasingly impregnated with human rights values. The ICTY in Tadi¢ (Decision on 

Interlocutory Appeal) rightly emphasized this new trend. When dealing with the 

distinction between the law regulating international and that governing internal 

armed conflicts, the Appeals Chamber pointed out that one of the most conspicuous 

developments of modern humanitarian law was that it had been strongly influenced 

by human rights doctrines.” 

In addition, the “si omnes clause’ (see 20.3) has been gradually abandoned. While 

the majority of the Hague Conventions has turned into customary law, recent agree- 

ments such as the four 1949 Geneva Conventions, as well as the 1977 Protocols, 

explicitly apply to the contracting States parties to an armed conflict irrespective of 
whether or not one of the belligerents is not bound by a specific treaty. Today it has 
therefore become difficult or even impossible for belligerents to claim that they are 
free to disregard the existing law. 

2 ‘The impetuous development and propagation in the international community of human rights doctrines . . . 
has brought about significant changes in international law, notably in the approach to problems besetting the 
world community’. Thus, ‘{a] State-sovereignty-oriented approach has been gradually supplanted by a 
human-being-oriented approach. Gradually the maxim of Roman law hominum causa omne jus constitutum est 
(all law is created for the benefit of human beings) has gained a firm foothold in the international community as well’ 
(at $97). 
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20.6 THE CURRENT REGULATION OF 
INTERNATIONAL ARMED CONFLICT 

20.6.1 COMBATANTS 

(a) Traditional law 

It was in the interest of Great Powers to exclude from the category of lawful combat- 
ants any person other than members of the regular army (as powerful States usually 
rely on standing armies of professionals and are likely to invade the territory of the 
adversary, they do not wish members of the enemy civilian population to be upgraded 

to the status of lawful combatants). In addition, in the case of military occupation, 
since powerful States normally find themselves in the position of the occupying 

Power, it is to their advantage to retain as much freedom of action as possible and, by 

the same token, to place as many restrictions as possible on the population of the 

occupied territory. However, the opposition of a number of small and middle-sized 

States succeeded in the nineteenth century in extracting concessions for militias and 

volunteer corps as well as for the whole civilian population, and in excluding the 

possibility that the occupying power should acquire ipso facto sovereign rights over 

the territory it invaded. 

_ The compromise solution reached by Great Powers with lesser States lay in granting 

the status of lawful combatant, in addition to regular armies, to militias and volunteer 

corps, provided the latter category fulfilled four conditions, namely: (1) they were 

commanded by a person responsible for his subordinates; (2) they had a fixed dis- 

tinctive sign recognizable at a distance; (3) they carried arms openly; and (4) they 

conducted their operations in accordance with the laws and customs of war. For 

another class of combatants (namely ‘the inhabitants of a territory not under occupa- 

tion who, on the approach of the enemy, spontaneously take up arms to resist the 

invading troops without having the time to organize themselves’; 
the so-called levée en 

_ masse) two conditions only were required: that they carried arms openly and that they 

respected the laws and customs of war. . 

In practice in the period between 1907 and 1939 wars were mainly fought by 

regular armies and on a few occasions only did other lawful combatants take part in 

hostilities on a large scale. In short, for a number of historical reasons, small countries 

did not in practice take advantage of the gains they had obtained on the normative 

level. 

(b) The new law 

the old law. One of the merits of
 the new rules agreed 
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forces’ of belligerents, namely ‘all organized armed forces, groups and units’ 

(Article 43.1 of the First Additional Protocol of 1977) belonging to a belligerent, must 

(i) be under a command responsible to a Party to the conflict, and (ii) “be subject to 

an internal disciplinary system which, inter alia, shall enforce compliance with the 

rules of international law applicable in armed conflict’ (ibid.). Hence the wearing ofa 

uniform or, more generally, having a fixed distinctive sign recognizable at a distance, 

is not a sine qua non requirement for members of the armed forces’ (as we shall 

see below, this way of regulating the conditions for belligerency is intended to take 

account of some characteristics of modern warfare). Instead, the requirement of 

openly carrying weapons has arguably not been spelled out because it is implicit that 

‘armed forces’ belonging to a belligerent do not (and must not) conceal their weapons 

before or after military action. 

The Third Geneva Convention of 1949 also specified that militias and volunteer 

corps, already contemplated by the 1907 Hague Regulations as well as customary law 

as possible legitimate combatants if they met four requisite conditions, were to satisfy 

a fifth requirement: that of belonging to a Party to the conflict (see on this issue the 

Kassem case, at 476-8). Plainly, the rationale for adding or at least spelling out this 

requirement was that in this way at least the most glaring abuses were prevented (the 

lack of the requirement entailing the forfeiture of prisoner of war status in case of 

capture), a greater onus was: placed on irregular combatants, and belligerents were 

implicitly made accountable for any misconduct by irregulars. 

(2) New categories of combatants. (1) Partisans. In 1949, in order to take account ex post 

facto of the partisan war waged in many countries of Europe during the Second World 

War, the Third Geneva Convention added in Article 4.A.2, on the categories of 

combatants entitled to prisoner of war status in case of capture, that of ‘organized 

resistance movements, belonging to a party to the conflict and operating in or outside 

their own territory, even if this territory is occupied’, provided they fulfilled the same 

four conditions established in 1899 for other irregular combatants (a fifth condition 

was also spelled out, stipulating that. the combatants must be linked to a party to the 

conflict). a 

(ii) Guerrillas. After 1949 the question of guerrilla fighters (that is, irregular com- 

batants resorting to guerrilla warfare within the framework of inter-State wars or 

wars of national liberation) became increasingly important. In the 1974—7 Geneva 

Conference the debates were complex and protracted, but eventually led to the 

adoption of a compromise formula laid down in a particularly convoluted provision, 

Article 44. This stipulation leaves unaffected three of the requirements provided for 

in 1899 and 1949 for other categories of combatants (namely, being linked to a party 
to the conflict; being under a responsible command; and complying with the laws of 
war), while it reduces the two other criteria (having a distinctive sign recognizable 

3 See Commentary on the Additional Protocols, at §1672. See also the UK Manual of the Law of Armed 

Conflict (UK Ministry of Defence) (Oxford: Oxford University Press, 2004), at $4.3. 
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‘The requirements just mentioned were further relaxed with regard to such situ- 

pions as wars of national liberation and belligerent occupation. With respect to these 

situations the second sentence of Article 44.3 only requests that a combatant should 

carry his arms openly ‘(a) during each military engagement, and (b) during such time 

as he is visible to the adversary while he is engaged in a military deployment preceding 

the launching of an attack in which he is to participate’. This second requirement has 

been widely interpreted to the effect that a combatant is required to carry arms openly 

as from the moment he is visible while moving to the place from where the attack is 

going to be launched. 

Thus guerrillas fighting in wars of national liberation or in occupied territory are 

favoured in two respects: first, the requirements exacted from them are less stringent 

than those necessary for irregular combatants fighting in ‘normal’ situations; second, 

they must fulfil these requirements under circumstances (‘military engagement’, 

etc.) which are narrower in scope than those for which guerrillas in ‘normal’ fighting 

must fulfil their conditions. However, in another important respect Article 44 is more 

exacting, or stricter, with guerrillas fighting in ‘special’ situations: if irregular com- 

‘batants not satisfying the requirements of the second sentence of Article 44.4, are 

captured in the course of a war of national liberation or in occupied territory, 

_ pursuant to Article 44.4 they forfeit their status of lawful combatants and cannot 

- therefore enjoy prisoner of war treatment 
(but shall nevertheless “be given protections 

equivalent in all respects to those accorded to prisoners of war by the Third [Geneva] 

Convention and by this Protocol’).* 

(iti) Mercenaries. In 1960-70 the number of mercenaries became conspicuously 

large in Africa, where they were used both by the ruling elites (for internal security, 

intelligence, the training of special commandos, etc.) and by foreign powers as 

4 ‘The illustration given by G. Aldrich (a distinguished US lawyer who, as head of the US bess ae 
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tools for organizing or strengthening movements to destabilize African regimes. 

Many an African State took a strong stand against the latter practice. Accordingly, 

both in the UN and at the Geneva Conference of 1974-7, African States claimed, 

with the support of other developing countries and the socialist group of countries, 

that mercenaries should be treated as unlawful combatants (hence not entitled 

to be treated as prisoners of war on capture). Western countries retorted that 

mercenaries fulfilling the various requirements of international law should be~ 

regarded as legitimate combatants, lest an ideological element be introduced into 

the laws of warfare, contrary to the basic humanitarian principle of equality of 

treatment. 

The growing insistence on this issue by countries in the UN and the Organization 

of African Unity (now AU) found official recognition in the adoption of Article 47 at the 

Geneva Conference. The provision states in paragraph 1 that ‘a mercenary shall not 

have the right to be a combatant or a prisoner of war’ and then gives, in paragraph 2, a 

detailed definition of a mercenary.’ 

(3) The fundamental dichotomy between combatants and civilians. It should be clear 

from the above that international humanitarian law is premised on a basic distinction, 

that between combatants and civilians. Combatants who meet the requirements for 

legitimately participating in armed hostilities (we can call them lawful combatants or 

legitimate belligerents), if captured, are entitled to prisoner of war status (unless they 

have the nationality of the Detaining Power (or owe a duty of allegiance. to such 

Power), as the British Privy Council specified in Public Prosecuor v. Koi et al. (at 856- 

8) ). This entails that they (i) may not be punished for participating in hostilities, (ii) 

are entitled to the treatment (rights and privileges) accorded to combatants who 

satisfy all the requisite conditions (see above 20.6.1(b)(1)), and (iii) may only be 

tried and punished for war crimes they may have perpetrated during the hostilities (or 

for offences committed while in detention after capture). ; 

Combatants who instead do not meet those requirements, or some: of those 

requirements, if captured, (i) may be tried and punished for taking part in armed 

action, (ii) are not entitled to the status of prisoners of war; (iii) if their status is not 

clear, or in other words, if it is not clear whether they belong to one of the categories 

of legitimate belligerents, under Article 5 of the Third Geneva Convention of 1949 

they ‘shall enjoy the protection of the present Convention until such time as their 

status has been determined by a competent tribunal’. Clearly, this category of persons 
does not constitute a third class (those of combatants and civilians making up the 
other two classes). These combatants are to be regarded as civilians (hence protected 

> “A mercenary is any person who (a) is specially recruited locally or abroad in order to fight in an armed conflict; 
(b) does, in fact, take a direct part in the hostilities; (c) is motivated to take part in the hostility essentially by the 
desire for private gain and, in fact, is promised, by or on behalf of a Party to the conflict, material compensation 
substantially in excess of that promised or paid to combatants of similar ranks and functions in the armed forces of 
that Party; (d) is neither a national of a Party to the conflict nor a resident of territory controlled by a Party to the 
conflict; (e) is not a member of the armed forces of a Party to the conflict; and (f) has not been sent by a State which 
is not a Party to the conflict on official duty as a member of its armed forces.’ 



re 

6a @ 
; 
: 

: 

j 

ersons) who, by taki 
_ ee aking up arms without possessing the status of lawful combatants 

e a >< 
A 

. at > 

Me esos we crimes, and may thus be tried and punished. Such war crimes 

y of perfidy (if they are members of the arined forces and have feigned 
“vill : : 

ci Se “s non combatant status) or (if they are not members of the armed forces) 

may be the unlawful attack on enemy armed forces or enemy civilians.° 

(4) The flawed category of ‘unlawful combatants’. Since the famous ex parte Quiri 

(concerning seven German servicemen who in 1942 landed in the USA te ie 

their uniforms, and set out to carry out acts of sabotage; at 468-74) the US — 

has identified a third category of combatants, that of “unlawful preene ne 

termed later by R. R. Baxter ‘unprivileged combatants”). This category* can be 

accepted only if it is used for descriptive purposes. Instead, it cannot be admitted as 

an intermediate category between combatants and civilians. In particular, it would 

be contrary to international humanitarian law to hold that this category embraces 

persons who may be considered neither as legitimate belligerents nor as civilians (or 

at any rate ‘protected persons’), and are therefore deprived of any rights. 

Furthermore, one cannot share the view that persons engaging in armed hostilities without 

meeting the requisite conditions may be held in ‘administrative detention without trial (and 

without the attendant privileges of prisoners of war)” (this proposition is probably intended 

to apply to such categories as the Taliban or members of Al Qaeda fighting in Afghanistan or to 

Palestinians fighting, in the territories occupied by Israel). According to the proponent of this 

6 That the fact for private individuals to engage in armed hostilities against the enemy amounts to a 

war crime, has been stated by various authorities: for instance see L. Oppenheim and H. Lauterpacht, 

International Law, 7th edn. (London, New York, Toronto: Longmans, Green and Co., 1952), at 567 and 574; 

M. Greenspan, The Modern ‘Law of Land Warfare (Berkeley: University of California Press, 1959), at 61, 265. 

See also the 1958 British Manual of Military Law, at Article 626(p). 

7 RR Baxter, ‘So-called “Unprivileged Belligerency”: Spies, Guerrillas and Saboteurs’, 28 BYIL (1952), 

323-45. 
8 Reference to the category of ‘unlawful combatants’ (it would seem, however, only for descriptive 

purposes) may also be found in an Israeli case of 2002 (Barghouti, at §11.2. The Court held that ‘unlawful 

combatant’ includes ‘members of terrorist o
rganizations and enemy forces who take a direct part in terrorism 

and hostile acts against Israélis and Israel, but, if captured, are not entitled to prisoner-of-war status.’), OF 

in the Report on Terrorism of the Inter-American Commission on Human Rights of 22 October 2002 

(OEA/Ser.L/V.I1.116), at $74. 

A definition of ‘unlawful combatants’ is given in an Israeli 

batants Law, 5762-2002, whereby ‘ “unlawful combatant” means a person who has participated either dir- 

ectly or indirectly in hostile acts against the State of Israel
 or is a member of a force perpetrating hostile 

acts 

against the State of Israel, where the conditions prescribed in Article 4 of the Third Geneva Co
nven- 

tion of 12th August 1949 with respect to prisoner-of-war status in international humanitarian 
law, do not 

apply to him’ (Article 2.1). The Law provides that such persons may be detained in prison, br
ought be- 

fore a District Court judge no later than 14 days after the issuance of the igeanrnae order, and be sub- 

jected to criminal proceedi
ngs. Pursuant to Article 7, an unlawful combatant ‘shall be deemed to be a pe

rson 

whose release would harm State security as long as the hostile acts of such force [to which he belongs] 

against the State of Israel have not ceased, unless proved otherwise’. See the English text of the law 
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9 Y. Dinstein, The Conduct of Hostilities under the Law of International AT 

Cambridge University Press, 2004), at 31. 
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view, belligerents, when faced with enemy ‘unlawful combatants’, may choose between trying 

them for war crimes (if for instance they have killed innocent civilians) or proceeding against 

them under domestic law (for example in Israel under the Incarceration of Unlawful Combat- 

ants Law 2002, whereby such combatants may either be held in administrative detention or be 

brought to trial under Israeli criminal law). This view'® disregards the fact that, in any case, for 

civilians to engage in armed hostilities constitutes a war crime, and therefore the enemy bel- 

ligerent, after determining via a ‘competent tribunal’ that the person does not meet the 

requirements of legitimate combatants, must try him or her for such crime (plus other viola- 

tions, if any, of the law of armed conflict). Alternatively the belligerent can try the combatant 

for ordinary offences under its domestic criminal law. Even assuming that administrative 

detention without trial were allowed by international humanitarian law, it would at any rate be 

subjected (i) to compliance with Article 75 of the First Additional Protocol (on the funda- 

mental minimum guarantees due to any persons in the power of a party to the conflict), a 

provision that arguably codifies and spells out customary law, and in addition (ii) to respect for 

the human rights treaty provisions applicable (for instance Article 9.4 of the UN Covenant on 

Civil and Political Rights)'' as well as the relevant customary rules (which, it is submitted, 

include the rule to a fair and expeditious trial, in case of deprivation of liberty). 

Recent practice shows examples of manifest departure from, and indeed violation 

of, the basic principles of international humanitarian law. For instance, following 

the US war against Afghanistan, on 7 February 2002 President Bush declared that 

‘captured Taliban personnel’ would not be entitled to be treated as prisoners of war 

(although they would be treated ‘humanely, consistently with the general principles of 

the [Third Geneva] Convention, and delegates of the International Committee of the 

Red Cross may privately visit each detainee’.'* As the Taliban made up the effective 

government of Afghanistan and took part, qua the Afghan armed forces, in the inter- 

national armed conflict against the USA, one fails to see any legal justifications for this 

statement.'* Nor can it be argued that they did not qualify as prisoners of war in that 

they did not wear any uniform nor did they have a fixed distinctive emblem.'* Indeed, 

as pointed out above (20.6.1(b)(2) ), the armed forces of a belligerent do not need to 

meet this requirement. As for Al Qaeda members, they must be regarded as civilians 

engaging in criminal activities,” with all the relevant legal consequences pointed out 
above with regard to such category of civilians. 

10 Y. Dinstein, op. cit, at 233-7. Dinstein’s reliance (at 31) on Ex parte Quirin is not compelling, if 

only because that decision was delivered by the US Supreme Court in 1942, well before the adoption of the 
1949 Geneva Conventions. 

'l_ “Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, 

in order that that court may decide without delay on the lawfulness of his detention and order his release if the 
detention is unlawful.’ 

12 See White House Fact Sheet: Status of detainees at Guantanamo (Feb. 7, 2002), online: 
www.whitehouse.gov/new/releases/2002/02. 

'3 See the critical remarks by G. Aldrich, in 96 AJIL (2002), 892-8. 

14 In this sense see Y. Dinstein, cit. above, n. 9, at 47-8. 

1S See e.g. M. Sassdli, in Proceedings of the American Society of International Law, 2003, 196—200; id., in 
2 Journal of International Criminal Justice (2004), at 96-106, as well as K. Doermann, ‘The legal situation of 
“unlawful/unprivileged combatants” ’, in IRRC, 2003, at 45. 
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Apart from a few specific bans, the law of warfare included the general principle 

st stated in 187) and reiterated in 1907, that ‘it is expressly forbidden to employ 

s, projectiles, and material calculated to cause unnecessary suffering’. The 

| rinciple, however, was very loose and lent itself to the most divergent interpretations 

practice, It was taken to proscribe such minor arms as lances with a barbed head 

irregularly shaped bullets, projectiles filled with broken glass, and the like. Another 

general principle which evolved in this period was that prohibiting indiscriminate 

weapons (that 1s weapons which do not distinguish between combatants and 

civilians) or the indiscriminate use of weapons. But this was too vague to function as a 

workable standard of behaviour (except in extreme cases). 

(ii) New law. Also in recent times the general principles, to which reference has been 

made above, have not played a signifi
cant role in international practice for they a

re so 

loose as to be almost unworkable, save under exceptional or extreme circumstances. 

Specific bans on specific weapons have proved more useful. They list the arms they 

intend to prohibit and describe their objective properties. of the weapons to be pro- 

hibited. In 1925 the Geneva Protocol prohibited the use of chemical and bacterio- 

logical weapons. In 1972 the ban on bacteriologi
cal means of warfare was restated and 

strengthened by a specific Convention designed to prohibit the manufacture and 

stockpiling of these agents o
f destruction. More recently, the use of three cate

gories of 

weapons was pr ibed by a Convention adopted in 1980, to which three Protocols 

were annexed (a fourth Protocol was adopted in 1995). The first Protocol prohibits 

any weapon whose primary effect is to injure by fragments non-detectable in the 

human body by X-rays. The second bans the use on land of mines, booby traps, and 

other devices, if employed ‘ndiscriminately or when directed against civilians (it was 

amended in 1996 with a view to strengthening restrictions on the use of land mines). 

16 This applies particularly to the use of aircraft for military purposes. In 1899 the Hague Conference 

adopted a Declaration 
prohibiting the discha

rge of explosives from ball
oons for a term of five years. However, 

d similar aerial devices might 
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imilar nature’. The
 impact of the Dec
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i balloo ther new methods of
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eed fost by Boake 
e fact that it was signed by a few co

untries only. It did not 

and Russia, with t
he consequence 
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bear the signatures of such maj
or ape ah nag sneer Dectanitio

® was ‘practically without force’ (at 

that, as the British Ma
nual on Land Warfa

re (191 2) put it, 

§41, n. 6). 
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The third proscribes incendiary weapons, however not per se but if such weapons are 

used to attack civilians or civilian objects, or military objectives ‘located within a 

concentration of civilians’. The fourth Protocol prohibits blinding laser weapons. 

Strikingly, the First Protocol banning the use of ‘any weapon the primary effect of which is to 

injure by fragments which in the human body escape detection by X-rays’, concerns weapons 

that in fact do not exist. When the first move to ban such weapons was made, it was erroneously 

believed that US military forces had used them in Vietnam. Although it was later made clear 

that the weapons had actually not been used or even manufactured and that no State planned 

to include them in its arsenal, the ban was enacted, probably because major military Powers 

wished to show their readiness to make concessions and, in any case the issue was harmless (but 

the ban can serve the purpose of discouraging States from engaging in the manufacture of the 

weapon in question). 

In 1976 a Convention was adopted within the UN on the prohibition of military 

and any other hostile use of environmental modification techniques. In 1997 States 

agreed upon the Ottawa Convention on the prohibition of the use, stockpiling, 

production, and transfer of antipersonnel mines and on their destruction. 

The prohibition of specific weapons by specific bans or restrictions has two 

undoubted advantages. First, since these bans or restrictions refer to weapons by 

describing their objective features, a high degree of certainty is provided about the 

kind of weapons outlawed. By the same token, the prohibitions and restrictions are 

capable of providing normative guidance which is effective, even in the absence of an 

enforcement authority, as can be seen from the fact that, generally speaking, the 

various prohibitions of specific weapons have been respected in spite of occasional 

violations. 

This approach presents, however, two major drawbacks. First, as we saw above, so 

far international bans have concerned only those weapons which proved to be of 

minor military effectiveness or which, although militarily effective, might also present 

a risk to the belligerent using them. Accordingly, not only did bombing from aircraft 

fail to be prohibited because it had proved a most effective means of combat, but— 

what is of course more important—no specific ban on the use of atomic and nuclear 

weapons has ever been enacted. 

A second shortcoming is that even the bans on minor weapons can be easily 

bypassed by elaborating new and more sophisticated weapons which, while they are 

no less cruel, do not fall under the prohibition owing to new features. 

(111) Nuclear weapons. Let us now briefly consider a delicate and important issue, that 

of the legality of use of nuclear weapons. 

In theory, nuclear weapons might be used in various different situations: (1) to 

launch an attack against another State, thus initiating a war proper (aggressive first 
strike); (2) to make a pre-emptive attack on another State, when the attacking State 
believes that the other State is about to launch a nuclear attack (pre-emptive first 
strike); (3) to respond in kind to a nuclear attack (or to an attack involving the 
extensive use of prohibited weapons of mass destruction) by another State (second use 
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in self-defence); (4) to inflict devastating losses on the e is 

conventional war (first use in a conventional war); (5) to nee 8 ey eae 

first use of nuclear weapons, or large-scale use = such < ane am. 

destruction as chemical or bacteriological weapons, in sal kee wit 

(retaliatory use in a conventional war). : beanie i 

Nuclear Powers, which still su s0- ic 

they have the right to bean od - esc debit _ on 

serve no purpose; they consequently ae i ete ii eine re si e entitled to resort to self-defence by 

using nuclear weapons (the enemy knows that, should it launch a first nuclear strike 

its territory will be devastated by a nuclear response). Nuclear Powers thus justify aie 

use of nuclear weapons listed under (2), (3) and (5) above. 

What is the response of law? Since treaty prohibitions on or treaty authorizations 

of the use of nuclear weapons are lacking, and no specific customary rule has evolved 

on the matter (as the ICJ rightly held in Legality of the Threat or Use of Nuclear 

Weapons, at $266), reliance must be placed on two sets of rules: those on resort to 

force (these are contained in the UN Charter and have by now turned into customary _ 

law), and the principles and customary rules of international humanitarian law. © ts 

Scant support can be drawn from State practice. An element of some weight is the protest : 

lodged with the US Government on 10 August 1945, through Switzerland, by the Japanese 

Imperial Government, which stated that the atomic bomb dropped on Hiroshima (an instance 

of what I called above first use in a conventional war) was contrary to international law since a 

‘produced suffering not inferior to that caused by other weapons specifically prohibited by 

‘nternational law’. One may also mention the famous decision handed down in 1962 by the . 

Tokyo District Court in Shimoda et al. In that decision the Court confined itself to passing ~ 

judgment upon the lawfulness of the specific case of the bombings of Hiroshima and Nagasaki - 

and did not claim to make a general pronouncement concerning atomic or nuclear weapons. 

The Court concluded that that bombing was unlawful for it was contrary both to the principle 

prohibiting ‘ndiscriminate attacks on undefended towns, and to the principle forbidding the 

use of weapons causing unnecessary suffering (in Friedman ii, at 1688 ff.). 

Let us therefore discuss the various hypotheses suggested above, in the light of 

general legal principles. 

As for an aggressive first strike, this—like 
any armed attack not in self-defence, by 

whatever weapon it may be carried out—would be clearly contrary to Article 2.4 

of the UN Charter. The IC) clearly recognized this notion in 1996 in its Advisory 

Opinion on Legality of the Threat or Use of Nuclear Weapons (at §105c). 

In the case of a pre-emptive 
first strike by using nuclear w

eapons, it would seem that 

again this is contrary to Article 2.4, because Article 51 of the UN Charter does not 

authorize such strikes, whatever the arms involved (see 18.2.3). It should be noted 

that in its aforementioned
 Advisory Opinion the [CJ failed to address this important 

blind to a hard and insurmount-
 

issue. Be that as it may, one should however not be 

able fact: the nuclear Powers, in particular the five pe
rmanent members of the Secur- 

ity Council, all claim that they are e
ntitled to use nuclear we

apons to prevent a eae
 

and imminent nuclear attack (and perhaps even a massive attack with weapons 
0 
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mass destruction). Thus, the nuclear policy advocated by those Powers is in strident 

contrast with what seems to be the better interpretation of international law. This is a 

typical instance where, should the conflict between policy and law materialize, the 

latter would evidently cave in. 

As for the second use in self-defence as defined above, it can be held to be lawtul 

(as asserted by some nuclear powers such as the UK),'’ provided however it meets 

various requirements. First, those of necessity and proportionality, as the IC) stated in 

general terms in 1986 in Nicaragua (merits) (§176) and repeated, with specific refer- 

ence to the arms in issue, in Legality of the Threat or Use of Nuclear Weapons (§41). 

Second, the requirements deriving from two fundamental principles of international 

humanitarian law: that on protection of civilians, with the consequent obligation of 

always distinguishing between civilian and military objectives, and the principle 

whereby it is prohibited to cause unnecessary suffering to combatants. Third, the 

principles of neutrality, whereby belligerents must respect the inviolability of neutral 

powers. The ICJ admitted all of these requirements in its aforementioned Advisory 

Opinion (§$42, 78-87, 88—9).'* However, it is doubtful whether nuclear weapons 

can be used in such a manner as to meet all these requirements (but some nuclear 

Powers claim that the so-called tactical nuclear weapons may be used in keeping with 

international law).!? 

As for the first use of nuclear weapons in a conventional war, it would not be 

warranted by any norm or principle and indeed would exacerbate the conflict by 

bringing about an escalation in the use of weapons of mass destruction. Moreover, 

it would be contrary to the aforementioned principles of humanitarian law as well as 

the principles on neutrality (unless ‘tactical’ nuclear weapons are used and only 

against military objectives, without any serious ‘collateral’ effects on civilians). 

In contrast, a retaliatory use in a conventional war would be lawful if it clearly met 

the requirements referred to above, as well as, of course, all the requirements proper to 

belligerent reprisals (see below 20.6.5(b)(1)). 

\7 According to the British Manual of the Law of Armed Conflict (2004), the UK ‘would only consider using 

nuclear weapons in self-defence, including the defence of its NATO allies, and even then only in extreme 

circumstances’ (at $6.17.1). 

18 Surprisingly the Court also held that ‘in view of the current state of international law, and of the 

elements of fact at its disposal, [it could not] conclude definitively whether the threat or use of nuclear 

weapons would be lawful or unlawful in an extreme circumstance of self-defence, in which the very survival 
of a State would be at stake’ (at §§96—7, and 105E). Two objections can be made against this ambiguous 

ruling. First, it does not clarify whether, in the instance of self-defence to which it alludes, the aforementioned 
requirements must be respected. In other words, did the Court intend to say that the law does not specify 
whether in the case of self-defence ‘in which the very survival of the State would be at stake’, that State could 

breach the principles of proportionality, the other two fundamental principles of humanitarian law and the 

principle of neutrality? Second, did the Court intend self-defence to encompass anticipatory or pre-emptive 
self-defence? 

19 Some authors have suggested possible illustrations of allegedly lawful uses of nuclear weapons: for 
instance, the nuclear bombing of troops and armour in an isolated desert ‘with a low-yield air-burst in 
conditions of no wind’ (M. N. Schmitt, “The International Court of Justice and the Use of Nuclear Weapons’, 
362 Naval War College Review (1998), at 108), or the detonating of a ‘clean’ nuclear weapon ‘against an enemy 
fleet in the middle of the ocean’ (Y. Dinstein, op. cit. supra, n. 9, at 79). 
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| 20.6.3 CONDUCT OF HOSTILITIES: METHODS OF COMB4% 

(a) Traditional law 

eet tenement cer nant ee ; all belligerents, 
they wielded; and those which instead were calculated to favour, directly or indirectly. 
the stronger States. The former include such rules as those prohibiting pisses 
particle 23(b) of the Hague Regulations); the killing or wounding of enemies who 
have ‘laid down their arms Or, no longer having any means of defence, have sur- 
rendered at discretion’ (Article 23(c) ); the declaration that no quarter will be given, 
in other words that even the defeated enemies willing to surrender will be killed 
(Article 23(d) ); the improper use of flags of truce, of national flags, or of the military 
insignia and uniform of the enemy, the distinctive signs of the Geneva Conventions 
(Article 28) ); and, lastly, pillage (Article 23(f) ). Similarly, to this class belongs the 
rule allowing ‘ruses of war’ and ‘the employment of measures necessary for obtaining 
information about the enemy’. All these norms were clearly intended to introduce a 
minimum of fair play into the conduct of hostilities and actually served the interests 
of all parties. 

By contrast, when it came to the rules prescribing how belligerents must behave in 

areas where civilians are located—areas that normally constitute the greatest part of 

the battlefield—it was apparent that the international regulations granted scant pro- 

tection either to civilians or to the weaker belligerent. In short, belligerents must not 

attack, either from land or from sea, ‘towns, villages, dwellings, or buildings which are 

undefended’ (Article 25 of the Hague Regulations). However, the concept of 

‘undefended town’ was not defined, nor was a procedure envisaged for reaching 

agreement between the contending parties about the ‘undefended’ status of a certain 

locality. As a consequence, an invading Power could refuse to consider a locality as 

‘undefended’ even if it had been declared such by the adversary. 

No less loose and defective were the rules governing attacks on ‘defended’ 

localities: Article 26 of the Hague Regulations merely provided that ‘the officer in 

command of an attacking force must do all in his power to warn the authorities before 

commencing a bombardment, except in cases of assault’, and Article 27 provided that 

‘all necessary steps must be taken to spare, as far as possible’ churches, works of art, 

hospitals, and historic monuments. 

regardless of the power 

(b) The new law 

Following the spread of air warfare, which rendered the concept of ‘undefended 

localities’ still more uncertain, and in any event utterly obsolete, State preee ea 
gradually brought about the emergence of two fundamental principles: (1) it is re 

hibited deliberately to attack civilians or civilian objects alone or to hit art a 

civilian objects indiscriminately (the so-called principle of aig “a i ee 

launching an attack on military objectives one must not catise Ts gent 
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civilian life or destruction of civilian objects that is out of proportion to the direct 

and concrete military advantage anticipated (the principle of proportionality), 

However, these principles are so loose as to lend themselves to the most divergent 

interpretations. 

(1) The principle of distinction. That it is prohibited deliberately to attack civilians 

and that therefore indiscriminate attacks (that is, attacks not directed against military 

objectives but also involving civilians) are banned, is laid down in customary inter= 

national law, and is restated in Articles 51 and 52 of Additional Protocol I, which, 

as an ICTY Trial Chamber rightly held in 2002 in Strugar and others (Decision om 

Defence preliminary motion challenging jurisdiction, at $§18-21 ) are part of customary 

international law.” 

For a long time the very concept of military objective has not been clearly defined, 

and could therefore be extended at discretion. A broad and sufficiently precise 

definition was agreed upon in 1977 and became Article 52.2 of the First Additional 

Protocol. It defines as military objectives 

‘Those objects which by their nature, location, purpose or use make an effective contribution 

to military action and whose total or partial destruction, capture or neutralization, in the 

circumstances ruling at the time, offers a definite military advantage’. 

This definition can be held to have become part of customary international law, 

and can therefore be considered as binding even States that are not party to the 

Protocol (for instance, the USA and France). It covers both objects that serve a clear 

military purpose (such as enemy armed forces, garrisons, military weapons, vehicles, 

equipment and installations, military aircraft, airports, munitions factories), but also 

objects that may serve such a purpose (for instance, bridges, roads, railways, factories, 

power stations, communication towers, electricity and oil refineries, but also for 

instance a school building or a hotel used by military troops). The appraisal of 

whether ‘in the circumstances ruling at the time’, the object does offer ‘a definite 

military advantage’, falls of course to the belligerent that is about to launch the attack. 

Although the belligerent thus enjoys great latitude, such latitude may not be arbitrary, 

but is restrained by the definition at issue. It is for instance significant that the ICRC 

in its Commentary has pointed out that ‘it is not legitimate to launch an attack which 

only offers potential or indeterminate advantages’ (at $2024). The Commentary 

also emphasizes that ‘there must be a definite military advantage for every military 

objective that is attacked’ (at $2028). 

State practice shows however that on many occasions belligerents tend to place an exceedingly 

liberal interpretation on that definition. For instance, in 1991, in the war against Iraq after its 

invasion of Kuwait, the allies considered Iraqi power stations as legitimate targets, for they 

20 The ICTY Appeals Chamber subsequently took a less broad approach. It held in Strugar and others 

(Decision on interlocutory appeal, at §§9-10) that ‘the principles prohibiting attacks on civilians and unlawful 

attacks on civilian objects stated in Articles 51 and 52 of Additional Protocol I and Article 13 of Additional 

Protocol II are principles of customary international law’ (at $10). 
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supplied nies to a national grid providing power to both civilians and military forces.” In th 

- Kosovo NATO forces considered the television station in Belgrade as : + — - 

or it contributed to the war effort by disseminating propaganda in tavo if saben: 

Similarly, UK and US forces attacked the television station in Baghdad ae oi 1e g
overnment. 

The US forces codified their broad notion of ‘military objective’ in 2003 in Article 5(D) 

of the US Department of Defense Military Commission Instruction no. 2 (of 30 April 2003) 

containing instructions with regard to war crimes to be tried by US Military Commissions.” 

Nee oe of nesnetinal mmaulorae We 
si 

purpose of international humanitarian law: 

(i) in the case of attacks on objectives that are not directly and exclusively used for 

military purposes, for instance television stations, power stations, railways bridges 

etc., belligerents should take all the necessary precautionary measures eaplateiaane 

hitting civilians or civilian personnel who may be working 
in, or regularly using, such 

installations; such precautions may include a prior warning that the objective may be 

attacked (as indeed happened in the case of the NATO attack on Serbian Television in 

Belgrade in 1999); (ii) such attacks should be limited to neutralizing the military 

potential of the object; they shoul
d not aim at all-out destruction of enemy objects, in 

view of the need for the enemy belligerent to use those installations for peaceful 

purposes once war Is OVET. 

(2) The principle of proportionality
. The principle that when attacking military objec- 

tives belligerents must make sure that any collateral damage to civilians is not out of 

proportion to the military advantage 
anticipated also turns out to be rather loose. It 

has been argued that ‘proportionality’ is by definition very questionable, except in 

extreme cases (for example, if in order to destroy a tiny garrison controlling 
a bridge, 

the adversary annihilates a whole village surrounding the place where the garrison 

is located). However, it is important to try to define this principle as precisely as 

possible, not only with 
a view to restraining the otherwise unfettered power of bel- 

ligerents, but also with an eye to the possible criminal 
consequences of violations of 

the principle (its breach entails the criminal liability of those who have ordered it or 

carried it out; it is therefore necessary to set out with the greatest
 precision the scope 

21 See UK House of Commons, Defence Committee, Preliminary Lessons of Operation Granby (London: 

HMSO, 1991), at 24. Answeri
ng the question by an M

P about whether bom
bing power stations was necessary, 

also because subseque
ntly there was ‘ramp

ant disease and lack of sa
nitation in Iraq as a result of th

e bombing 

campaign’ (at §121), a senior military officer pointed out 
that ‘The Strategic air campaign was designed to 

destroy the Iraqi capability supporting his {sic] forces in the field and delivering chemical weapons and 

generally giving any
 aid and succour to his military machine. An important aspect of this was, of

 course, to 

destroy his ability t
o produce power, w

hich, in turn, supported a
 large area of strategi

c military support. In 
my 

view . ..to take out the power stations was essential’ (ibid.). 

22 This provision stipulates that “Military Objectives” are those potential targets during an a, 

conflict which, by their nature, location, purpose, OF “Se effectively contribut
e to the cpl oe 

war-fighting or war-sustaining 
capability and who

se total or partial destruction, 
capture, ee 

it 

would constitute a military advantage to the attacker under the circumstances h
i the i: of the a st 

will be noted that
 the adjective ‘definite’ has been

 dropped from the expression p
red ad pi 

a. 

ibid., at 10. Accord
ing to the British Manu

al of the Law of Ar
med Conflict (2004), 

ee nite” mea 

and perceptible mil
itary advantage rather than a hypothetical and s

peculative one’ (at §5.4.4(i))- 
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of the prohibition, in order duly to take into account the principle of legality (see 

below 21.2.2). 

Sufficiently clear and broad parameters for applying the proportionality principle 

were laid down in Article 57.2(iii) of the First Additional Protocol, although they were 

primarily articulated as a precautionary measure. This provision stipulates that a 

belligerent must refrain from launching an attack 

‘which may be expected to cause incidental loss of civilian life, injury to civilians, damage to 

civilian objects, or a combination thereof, which would be excessive in relation to the concrete 

and direct military advantage anticipated’ (emphasis added). 

Arguably this provision reflects customary international law, or at least it can be 

held that it has contributed to the formation of a customary international rule.” 

However, certain States made reservations to that provision. For instance, the UK 

stated that the military advantage anticipated from an attack should be intended ‘to 

refer to the advantage anticipated from the attack considered as a whole and not only 

from isolated or particular parts of the attack’. Subsequently the framers of the ICC 

- Statute took up a similar notion, although in the framework of a treaty containing 

provisions on the criminal offences falling under the ICC jurisdiction. The provision 

on war crimes (Article 8.2(b)(iv) ) makes punishable the intentional launching of an 

attack in the knowledge that it will cause incidental injury or damage to civilians 

- . ‘which would be clearly excessive in relation to the concrete and direct overall military 

advantage anticipated’ (emphasis added). Again, it is now specified that in evaluating 

the proportionality of the attack to the collateral damage, one must take into account 

not the military advantage of the isolated attack per se, but its ‘overall’ military 

advantage, as anticipated at the time of the attack, that is, both the gains deriving from 

the specific attack and all its possible implications and ramifications to the enemy’s 

-detriment. This notion of course broadens the discretionary power of the attacking 

belligerent, for it is for him to decide whether the military advantage anticipated from 

an attack justifies the incidental loss of or injury to civilians. Since such a broad 

-- notion becomes almost unsusceptible to verification and criminal application, it is 

submitted that it could be accepted as reflective of customary law only subject to a 

host of measures, as follows: (i) all feasible precautions must be taken in the choice 

23 In 2000, in Zoran Kupreskic et al. Trial Chamber II of the ICTY stated that Articles 57 and 58, on the 

precautionary measures against collateral civilian casualties to be taken when attacking military objectives, 

‘are now part of customary international law, not only because they specify and flesh out general pre-existing 

norms, but also because they do not appear to be contested by any State, including those which have not 

ratified the Protocol’ (at §524). The Court went on to note that the loose nature of these rules, giving a wide 

margin of discretion to belligerents, could be somewhat restricted by resort to the Martens Clause (see above, 

8.2.3). It then indicated an interesting way of applying that clause to the particular problem at issue ($527). In 

2004 the Eritrea-Ethiopia Claims Commission held in its award in Central Front—Ethiopia’s Claim 2 that 
Article 57 is evidence of or at any rate reflects customary international law as far as precautionary measures 

are concerned (see §§17 and 110). The best application of proportionality can be found in the judgment of 
the Israeli Supreme Court in Beit Sourik Village Council v. Government of Israel, where three sub-tests for 
applying the principle are set forth (at §§40—43; see also $§44-86). 

24 In A. Roberts and R. Guelff, Documents on the Law of War, 3rd edn. (Oxford: Oxford University Press, 
2000), at 511. 
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- acne and methods of attack ‘with a view to avoiding, and in any event 

g, incidental loss of civilian life, injury to civilians and dam: toa 

objects’ (Article 57.2(ii os wien arnage to epaugD 
) 2(1i) of the First Additional Protocol; (ii) where it ars th 

the collateral damage would be disproportionate or ae i ' ie seg . ssive, belligerents must 

refrain from launching the attack (Article 57.2(iii) );?° (iii) belli t i 

that the objectives are not subject to special beat ; such ae pee wo 

‘objects indispensable to the survival of th a Mee as Prue are 

and installations containing dan ; a MR RAD aNON, SATSGR Raesran 
' gerous forces’, namely dams, dykes, and nuclear 

electrical generating stations (Article 56). 

Furthermore, it would be consonant with the humanitarian purpose of inter- 

ee 3 aeein ribsey 7 pee that a belligerent should be prepared to 

ispute after an attack. In particular, a 

belligerent who, when attacking military objectives, causes purportedly dis- 

proportionate collateral damage, must be prepared to submit to independent and 

impartial inquiry either during hostilities or at their end, or in any case must be 

willing to offer to any competent international body all the evidence about the overall 

military advantage anticipated, available to him before launching the attack. Further- 

more, belligerents are required to pay compensation to the victims of disproportionate 

attacks, pursuant to the general rule laid down in Article 3 of the Hague Regulations 

(as well as in a provision common to the four Geneva Conventions (51/52/131/148) 

and in the First Additional Protocol (Article 91) ). Belligerents are also bound to 

institute criminal proceedings if there is evidence that the unlawful attack was inten- 

tional or tainted by serious culpable negligence. 
| 

In sum, although the principles referred to above are rather vague and contain 

many loopholes, they still provide a standard for at least the most glaring cases. Were 

they lacking, no restraints on military power would exist and any war would soon 

turn into even worse carnage than the armed conflicts we have known so far. 

In 1977 a rule was adopted prohibiting ‘the use of methods or means of warfare which are in- 

tended or may be expected to cause s
uch damage [i-e. widespread, long-term, and severe

 damage] 

to the natural environment and thereby to prejudice the health and survival 
of the population’ 

(Article 55; see also Article 35.3). Practically all States supported this provision. Its enactment 

had been preceded by various p
ronouncements by States during 

the Vietnam war to the effect 

that weapons damaging the environment were unlawful or should be banned. In addition, the 

rule is the outgrowth of greater concern ‘n the world community for the environment. One 

could therefore maintain that that provision already reflects a general consensus and thus is 

25 It seems that this precautionary mea
sure was adopted in the Iraqi war of 1991 by the UK (see House of 

Commons, Defence Committee, Preliminary Lessons of Oper
ation Granby, 1991, at 38. In answering a ca 
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“ae 
tions 

Wratten said that the British and US forces avoided hitting targets in Oca 

“Sale Aelko corenceiyer 
| damage would have resulted inevitably’. How- 

i 
llatera 

where with any weapon system malfunction severe co 

ever he added that these targets were not ‘of a critical nature, that is to say, they were not f
undamental to the 

then regrettably, irrespective of what collateral 

timely achievement of the victory. Had that been the case, 
Eee Se 

yeh might have resulted, one would have been responsible and had a responsibility for accepting those 

targets and for going aga
inst them’). Similar precautions were 

also taken by the USA (see US Final Report to 

Congress, Conduct of the Persian Gul
f War, 1992; Appendix 0, at 61 3-14). 
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binding on all members of the world community. (However, in Legality of the Threat or Use of 

Nuclear Weapons, the ICJ held (at $31) that the ‘powertul constraints’ deriving from those 

provisions were only binding ‘for all the States having subscribed to [the] provisions.) 

(c) The so-called targeted killing of enemy ‘unlawful combatants’ 

In recent years Israeli armed forces have adopted the practice, in the territories subject 

to Israeli belligerent occupation, of killing in surprise attacks (for instance, while they 

are travelling in a private car or a taxi, or are at their homes) Palestinians suspected of 

belonging to terrorist organizations. According to the Israeli authorities this practice 

is not contrary to international humanitarian law, for those terrorists are neither lawful 

combatants nor civilians; although they do not meet the requirements for lawfully 

taking part in armed hostilities, they engage in armed attacks or in terrorist actions 

against Israeli armed forces or civilians. Such terrorists may therefore be treated as” 

persons deprived of any of the rights belonging to either civilians or combatants. 

More generally, Israeli authorities contend that the type of armed conflict they are 

facing, which opposes a sovereign State to organized terrorist groups operating in terri- 

tories under belligerent occupation, does not fall under the two traditional categories 

of conflict (international or internal), but rather under a third and new category, to 

which many current rules of international humanitarian law can hardly apply. The ques- 

tion therefore arises of whether international humanitarian law permits such practice. 

It can be pointed out, first of all, that admittedly there may be arguments to 

support the view that a new type of armed conflict is de facto developing as a histor- 

ical phenomenon. However, no such a category can be said to be existing de jure under 

contemporary international law. An armed conflict which takes place between an 

Occupying Power and rebel or insurgent groups—whether or not they are terrorist in 

character—in occupied territory, amounts to an international armed conflict. There 

are three reasons for this proposition: (1) internal armed conflicts are those between a 

central government and a group’ of insurgents belonging to the same State (or 

between two or more insurfectional groups belonging to that State); (2) the object 

and purpose of international humanitarian law impose that in case of doubt the 

protection deriving from this body of law be as extensive as possible, and it is indisput- 

able that the protection accorded by the rules on international conflicts is much 

broader than that relating to internal conflicts; (3) as belligerent occupation is gov- 

erned by the Fourth Geneva Convention and customary international law, it would be 

contradictory to subject occupation to norms relating to international conflict while 

regulating the conduct of armed hostilities between insurgents and the Occupant on 
the strength of norms governing internal conflict. It follows that the rules on inter- 
national armed conflict also apply to the armed clashes between insurgents in occu- 
pied territories and the belligerent Occupant. 

Second, with regard to the classes of persons involved in an international armed 
conflict, it must be emphasized that international law does not make allowance for 
a tertium genus or third category, in addition to the dichotomy civilians/combatants 
(see above 20.6.1(b), 3—4). 
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in hostilities, despite his possible (previous or future) involvement in fighting, is 

linked to the need to avoid killing innocent civilians. Before firing at enemy civilians it 

is necessary to identify the person allegedly responsible for acts of violence, that is, 

establish whether he is an innocent civilian or a civilian unlawfully participating in 

armed hostilities. If the civilian is caught while engaging in armed action on the 

battlefield, there may be no doubt about his status and his personal responsibility for 

unlawfully attacking the enemy belligerent. In other circumstances, armed forces or 

law enforcement authorities of the enemy belligerent must satisfy themselves that the 

civilian is unlawfully engaging in the preparation or execution of a specific crime, that 

is, he is not an innocent civilian. Clearly, if a belligerent were allowed to fire at any 

enemy civilians simply suspected of somehow planning or conspiring to plan military 

attacks, or of having planned or directed hostile actions, the basic foundations of 

international humanitarian law would be seriously undermined. The b
asic distinction 

26 If the exceptional circumstances of the case do not even allow the issuance of such summons, the armed 

forces shooting at a suspected terrorist should be prepared to submit to an enquiry and, should it become 

apparent that the civilian killed was not in fact a terrorist, pay compensation 
to his or her relatives. 

27 According to the 1958 British Military Manual (‘It is one of the purposes of the laws of war to ensure 

that an individual who belongs to one class or the other [the armed forces and the peaceful population] 
shall 

not be permitted to enjoy the privileges of both’ ($86). And further: ‘If private persons take up arms and 

commit hostilities without having satisfied the conditions under which they may acquire the privilege of 

members of the armed forces, they are guilty of unlawful acts’ ($634); and ‘If... they com
mit or attempt to 

commit hostile acts, they are liable to punishment, after a proper trial’($88) ). Similarly, the Swiss Manual 
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 Regulations; see also 1912 British Manual, at $46; 1958 British 
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 or Killing © 
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between civilians and combatants would be called into question and the whole body 

of law relating to armed conflict would eventually be eroded. 

Fourth, with regard to suspected terrorists who are not caught while engaging in 

armed hostilities on the battlefield, the belligerent is free to arrest them (and of course 

once detained, they could not claim any prisoner of war status). It has to be proved by 

judicial means, that is, through a proper trial, that they intended to commit a hostile actor 

had done so (clear examples of such proposition are the Kassem and Mohamed Ali 

cases).** In other words, suspected persons may be arrested in order to ascertain their 

responsibility, as is the case for other combatants who do not distinguish themselves 

from the civilian population (namely spies, saboteurs, and irregular fighters). Such 

civilians unlawfully participating in armed hostilities may be tried and punished for war 

crimes.”? 

Finally, when it proves impossible to capture the suspected terrorists, belligerents 

may use lethal force against them only when it is absolutely sure that civilians are 

taking active part in hostilities and as an extrema ratio, when any other method has 

proved or may reasonably prove pointless. As the Inter-American Court of Human 

Rights held in a number of cases ( Velasquez Rodriguez, at $154; Godinez Cruz, at $162; 

and Neira Alegria, at §75), ‘regardless of the seriousness of certain actions and the | 

culpability of the perpetrators of certain crimes, the power of the State is not — 

unlimited, nor may the State resort to any means to attain its ends’. It follows that — 

~ belligerents must always try first of all to detain civilians engaging in hostilities and — 

‘use lethal force only if it proves absolutely impossible to arrest or capture them (see 

also the McCann and others case, European Court of Human Rights).°° | 

It follows that, after establishing that it is absolutely impossible to detain a civilian 

suspected of engaging in military or terrorist action, a belligerent, before carrying — 

28 In Kassem the Israeli Military Court held that ‘International Law is not designed to protect and grant — 

rights to saboteurs and criminals. The defendants have no right except to stand trial in court and to be tried in 
accordance with the law and with the facts established by the evidence, in eer consonant with the 

requirements of ethics and International Law’ (at 483). 

Similarly, in 1969 in Mohamed Ali the Privy Council upheld the conviction of two members of the 

‘Indonesian armed forces for entering Malaysian territory wearing civilian clothes and committing acts of 

sabotage (at 2-9). 

29 Unlawful participation in hostilities does not deprive civilians of the protection of the Fourth Geneva 

Convention. Subject to the nationality requirements of Article 4, the Convention’s protection extends by 

virtue of Article 5 also to persons “definitely suspected of or engaged in activities hostile to the security’ of the 

enemy State or the Occupying Power, as well as to an ‘individual protected person . . . detained as a spy or 

saboteur’ by the Occupying Power. The only derogation admissible to the rights afforded to those categories 

of protected persons is forfeiture of the rights of communication ‘where absolute military security so 

requires’. Article 5 specifies that the right to “humane treatment’ and of ‘fair and regular trial’ may not be 
derogated from (in any case, communication rights shall be granted again ‘at the earliest date consistent with 
the security of the State or the Occupying Power’). 

30 The case concerned the use of lethal force, by British enforcement officials, against terrorists. The Buro- 

pean Court stressed that (1) a very strict and compelling test of ‘necessity’ must be employed when determining 
if lethal force is necessary to fight terrorism ($149); (2) there must be a proportionality between the State’s 

response to the perceived threat of a terrorist attack and the threat in question ($156); and (3) it is always 

necessary to take into account whether there are acceptable alternatives to the use of lethal force (§§205—44). 
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the suspected terrorist was in fact a harmless civilian. 

It seems clear from the principles referred to above that there is a prohibition 

against attacking a civilian suspected of terrorism while, for instance, he is going by 

taxi to a place or village nearby, or is in his home (whether or not he is resting there 

or spending time with his family, or instead planning terrorist actions). In these cases 

the belligerent must apprehend the suspected terrorist. He may use lethal force only if 

the terrorist refuses to surrender and reacts by using armed violence. 

The above propositions are borne out by recent statements of a number of 

governments such as those of the UK and Sweden,2! as well as declarations of the 

European Union, to the effect that Israeli killings of alleged terrorists on the West 

Bank are ‘contrary to.international law’ and constitute ‘illegal extra-judicial killings’. 

(d) The paucity of case law 
on the methods of warfare 

It should not be surprising that very few courts have pronounced on the legality 

of specific methods of warfare. This whole area of international humanitarian 
law is 

very loose and controversial 
and, in addition, too many conflicting military interests 

are at stake, to give rise to post-conflict legal litigation. A recent exception stands 
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attack in an international 
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Claims i 
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20.6.4 PROTECTION OF WAR VICTIMS 

In the past, more satisfactory than the rules on the conduct of hostilities were those 

protecting war victims, namely all the persons who do not take part in hostilities 

(civilians) or, having engaged in combat, are no longer in a position to do so 

(prisoners of war, the wounded, sick, or shipwrecked). In this area the Hague codifica- 

tion of 1899 and 1907, as well as the 1864, 1906 and 1929 Geneva Conventions, made 

much headway. 

At present the protection of war victims is the subject of extensive and detailed 

international legislation, to be found both in the four Geneva Conventions of 1949, 

and in Protocol I of 1977. 

Lawful combatants who fall into the hands of the enemy, either because they surrender or 

because they are wounded, sick, or shipwrecked, are entitled to the status of prisoner of war. 

They may be interned in prisoner-of-war camps (that must located far from the combat zone). 

They must be held in good health and be treated humanely. They also have a set of rights (for 

example, against violence, intimidation, or insult); the Third Geneva Convention of 1949 spells 

them out in detail. Various international judicial bodies (for instance, the ICJ in Legality of the 

Threat or Use of Nuclear Weapons (at §79) ) and most recently the Eritrea-Ethiopia Claims 

Commission in various decisions, have held that most of the Geneva Conventions has turned 

into customary international law.» 

Under the Conventions civilians are satisfactorily protected to the extent that they 

are in the hands of the adversary either from the outset of the hostilities, or after the 

occupation of enemy territory. By contrast, those who happen to be in the theatre of 

military operations are extensively safeguarded only by Protocol I. 

What are the reasons for the difference between the section of the laws of warfare 

protecting the victims of war (with the exception just mentioned) and the other 

sections, such as that concerning means and methods of combat? Humanitarian 

considerations have counted more in this area than in others, where they have been 

outweighed by military demands. Plainly, it is in the interest of major military 

Powers to afford strong protection to war victims, while they are less concerned with 

prohibitions or restraints on the conduct of hostilities. On the other hand, small 

countries as well are interested in expanding the protection of war victims, if only for 

humanitarian reasons. 

20.6.5 MEANS OF ENSURING COMPLIANCE WITH LAW 

(a) Traditional law 

One of the weakest points of traditional international law concerned the means for 
ensuring compliance with the laws of warfare. No third-party institution existed, 
nor was a third State or any independent commission ever entrusted with the task of 

33 See in particular, with reference to the Third Geneva Convention, the awards in Prisoners of War— 
Ethiopia’s Claim 4 (at §$§29-33, 52, 61, 64, 75—6, 78, 124-5, 134, 150), and Prisoners of War—Eritrea’s Claim 17 
(at §$$39—40, 58, 64, 70, 81, 84—5, 87-8, 116-17). Both awards were made in 2003. 



REST 
2 

RAINING VIOLENCE IN ARMED CONFLICT 
425 

scrutinizin f 
. in behaviour of belligerents. Ip the final analysis, each of them took 

upon itse ilate ini Fonte ‘ 

p the task of unilaterally determining whether the adversary abided b th 
law, and of enforcing it in cases of disregard man ae Three devices 

os 
| ces were available and Were in fact used to a great extent: (1) Belligerent 

reprisals (on the general notion of reprisals, s 
: of prisoners of war, the unlawful bombardment of ‘un 

- (2) Criminal pun- 
‘lati Ethel 

’, that is, serious violations of the laws of warfare. (3) The Payment of compensation for any violation perpetrated, pursuant to Article 3 of the Hague Regulations ( 1907). Normally, compen- sation was, however, requested by the victor once the war Was over, in the form of ‘war indemnities’ or ‘war reparations’, while the defeated had no means of doing likewise. 
(b) The new law 

(1) Reprisals. As noted above, reprisals constitute the most rudimentary and wide- spread means of inducing the adversary to abide by the law. While traditional inter- national law did not place any restraints with regard to the target of reprisals, the 1949 Geneva Conventions banned reprisals against ‘protected persons’ (prisoners of war, the wounded, sick, or shipwrecked, and civilians who found themselves in the hands of the enemy). These bans have by now turned into customary law. By contrast, reprisals against civilians were implicitly allowed in the theatre of military operations. 
This, of course, was a deplorable state of affairs, for reprisals are open to the worst 
abuses and, in addition, play ultimately into the hands of major military Powers (but 
States favourable to reprisals contend that, despite their shortcomings, they constitute 
the only effective ‘sanction’ available to belligerents). 

The 1974~7 Conference extended the ban to a series of civilian persons or civilian 
objects finding themselves on the battlefield (Articles 51.6; 53(c); 54.4; 55.2; 56.4 of 
Protocol I). However, the strong opposition of ‘States such as France and Australia, 
and the misgivings entertained by a number of other States, may lead one to believe 
that those provisions remained treaty law, and consequently bind only those States 
which ratify or accede to the Protocol (without entering reservations).*4 

*4 A different view was taken in 2000, admittedly in an obiter dictum, by the ICTY in Zoran Kupreskic¢ et al. 
Trial Chamber II put forward the proposition that ‘the demands of humanity and the dictates of public 
conscience, as manifested in opinio necessitatis, have by now brought about the formation of a customary rule 

also binding upon those few States that at some stage did not intend to exclude the abstract legal site of 
resorting to the reprisals [against civilians not in the hand of the enemy belligerents, i.e. in the hy . rile 
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Generally speaking, reprisals are subject to a number of conditions: (i) resort to 

them must be preceded by a warning to the adversary (the purpose of such warning 

obviously being to enable the enemy to terminate the breach forthwith); (ii) they 

must be proportionate to the violation against which they react; (iii) the decision to 

visit reprisals on the adversary must be made at the highest level, not by the combat- 

ants in the field-(the rationale for such condition being that the overall effects and 

implications of taking reprisals must be weighed before resorting to such a perilous 

means of law enforcement); (iv) reprisals must be terminated as soon as the adver- 

sary’s breach comes to an end (otherwise they lose their rationale and turn into an 

unlawful use of military force). 

(2) Penal repression of breaches. As will be pointed out below (Chapter 21) serious 

violations of international humanitarian law may be prosecuted and repressed both by 

national courts (that is, those of the national or territorial State, or of a third State, 

whenever the requisite conditions are met), and at the international level (by the ICTY, 

the ICTR, or the ICC and the Special Court for Sierra Leone, as long as they have | 

jurisdiction). As will be noted (21.2.1), in the prosecution of ‘grave breaches’, the 1949 

Geneva Convention must be effected by contracting States and is ground on universality, | 

This way of forestalling breaches of that body of law, and repressing them whenever : 

they occur, is no doubt the most appropriate and fitting method of ensuring compli- 

ance with humanitarian law, for it is based on principles of fair trial and impartial 

finding of facts and law. 

(3) Compensation. In 1977 the obligation of belligerents to pay compensation for any 

violation of international humanitarian law, laid down in Article 3 of the Hague 

Regulations, was restated in Article 91 of the First Additional Protocol (“A Party to the 

conflict which violates the provisions of the Conventions or of this Protocol shall, if 

the case demands, be liable to pay compensation’). 

Claims for compensation are normally dealt with in interstate relations, and com- 

pensation can be paid either directly by the responsible State to the claimant State 

(this for instance happened in the case of the unlawful bombing of the Chinese 

embassy in Belgrade by US air forces in 1999),’° or through an international body 

(for instance, after the Iraqi invasion of Kuwait in 1990 the UN SC established 

35 On 8 May 1999 US aircraft bombed the Chinese Embassy in Belgrade, causing the death of 

three ‘journalists’ and injuring 20 Embassy staff members. On 17 June 1999 a US senior official (Ambassador 

Thomas Pickering, Under Secretary of State) stated in Peking that ‘the attack was a mistake, resulting 

from ‘a series of errors and omissions’. The bombing was ‘accidental’ and ‘completely unintended’. The 

US official offered ‘sincere apologies’ to China’s leaders and ‘sympathy to the families of those who died and 
to the injured’ (see the text of the statement of Pickering online: www.state.gov/documents/organization/ 
6524.doc). Mr Pickering added that the USA would offer ‘immediate ex gratia payments’ to the families of the 
deceased and the injured, and would discuss through diplomatic channels compensation to the Chinese 
authorities for damage to the Chinese Embassy. On 30 July 1999 the two States made an agreement on 
compensation to the victims and their families (www.state.gov/documents/organization/6526.doc). On 
16 December 1999 the USA and China then entered into an agreement providing for compensation to China 
(see text online: www.state.gov/documents/organization/6521-6522.doc). Interestingly, the agreements did 
not specify that the USA was responsible for violating China’s rights, nor that the payment was ex gratia. 
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(that is, the State detaining the enemy wounded, shipwrecked, prisoners of war, or 

civilians) is duty-bound to accept ‘the offer of the services of a humanitarian organ- 

ization, such as the International Committee of the Red Cross to assume the humani- 

tarian functions performed by Protecting Powers under the present Convention’. 

In practice the Protecting Powers system proved a (relative) failure. It was resorted to only 

in five cases: in 1956, in the Suez conflict (only, however, between Egypt on the one hand 

and France and the UK on the other); in the French-Tunisian conflict over Bizerte in 196); in 

the short Goa affair in 1961, when India invaded the Portuguese colony; in the Indo-Pakistani 

war in 1971, although India soon withheld its consent; and in the 1982 Falklands-Malvinas 

conflict between Argentina and the UK (Switzerland acted on behalf of the UK whilst 

Brazil protected the interests of Argentina; however, neither State was formally designated 

as a Protecting Power). The various causes for its failure include belligerents’ fear (when they 

do not recognize each other) that the appointment of Protecting Powers be interpreted 

as implicit recognition, or, instead, the desire not to sever diplomatic relations when they 

continue to entertain such relations and therefore consider the appointment of Protecting 

Powers unnecessary; the marked tendency not to enter into any agreement with the adversary; 

the shortness of the armed conflict (whereas the appointment of Protecting Powers may be 

a long process) and the reluctance of third States to become entangled in armed conflict 

involving many States. 

One should also note both the propensity of States not to accept the offers of the 

International Committee of the Red Cross (ICRC) to act as a substitute, as well as 

the reluctance of the ICRC to step in and take on the role of substitute.”° 

(5) The ICRC. The Committee fulfils a very important role in supervising com- 

pliance with international humanitarian law by visits and inspections to places 

of detention for prisoners of war and, more generally, by monitoring respect for 

international humanitarian law by belligerents. The ICRC reports and its findings are 

strictly confidential and are only forwarded to the party concerned.*’ Sometimes, 

36 The scheme provided for in Article 5 of the First Protocol of 1977 substantially takes up the 1949 
system. It spells out that consent of all the parties concerned is all important. It is indeed made the linchpin of 

the system, and any automatic obligation, even that laid down in Article 10/10/10/11, paragraph 3 of the 1949 

Conventions concerning the ICRC is done away with. Also (in paragraph 3) it sets up a procedure for 

facilitating the appointment of Protecting Powers: it eliminates some of the practical or political obstacles to 

the appointment of Powers, by specifying in paragraphs 5 and 6 that the designation and acceptance of 

Powers does not affect the legal status of the parties to the conflict or of any territory, and that diplomatic 

relations can be maintained by the belligerents despite the appointment of Protecting Powers. 

3? Although the rule of confidentiality is crucial to the effective functioning of the ICRC as a supervisory 

body (otherwise, it is claimed, State would not accept its intervention), perhaps in exceptional situations 

where a belligerent, after repeated confidential reports and appeals fails to comply with humanitarian law and 

persists in its flagrant breaches of such law, the ICRC might consider the advisability of ‘going public’. A 

case in point was the US widespread practice of ill-treating or even torturing prisoners of war in Iraq. It is 

now common knowledge that the ICRC issued various confidential reports without the US authorities taking 

immediate and drastic measures. Probably a public appeal disclosing at least the essence of the confidential 

findings could have proved effective. It should be recalled that this is what the 1987 European Convention for 

the Prevention of Torture provides for. While the reports of the European Committee Against Torture (the 

inspecting body set up by the Convention) are confidential (Article 11.1), whenever a State ‘fails to co-operate 
or refuses to improve the situation in the light of the Committee’s recommendation’, the Committee, by a 
two-thirds decision, may decide to make ‘a public statement on the matter’ (Article 10.2). 
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however, the ICRC issues ic CRC issues public statements and appeals of a general nature, where 

it calls upon the party or parti 
é 

parties concerned to abide by rules ; perry 

humanitarian law. 
y rules and principles of 

20.7 THE CURRENT REGULATION OF 

INTERNAL ARMED CONFLICT 

20.7.1 GENERAL FEATURES OF THE LEGAL REGULATION OF 

CIVIL STRIFE 

The whole approach of international law to civil strife rests on an inherent clash of 

interests between the ‘lawful’ government on the one side (which is interested in 

regarding insurgents as mere bandits devoid of any international status) and rebels, 

on the other side (eager to be internationally legitimized). Third States may, and 

actually do, side with either party, according to their own political or ideological 

leanings, and this, of course, further complicates the question. 

All rules governing the struggle between the lawful government and insurgents 

have one main feature in common: they do not grant rebels the status of lawful 

belligerents. In the eyes of both the government against which they fight and o
f third 

States, rebels remain criminals infringing domestic penal law. Consequently, if cap- 

tured, they do not enjoy t
he status of prisoner of war but can 

be tried and punished 

for the mere fact of having taken up arms against the central authorities. Insurgents 

can be upgraded to the status of lawful combatants only if the incumbent Govern- 

ment decides to grant them the so-called recognition of belligerency. As pointed out 

earlier (see 7-1), this recognition was only accorded in the past and in extreme 

situations. The obsolescence of the recognition of belligerency derives mainly from 

the desire of the governments involved in civil commotion to wipe out rebellion as 

soon as possible, as well as from the interest of third States in either remaining 

aloof or meddling de facto in the conflict without, however, going to the length of 

granting insurgents international legitimation. Thus rebels are normally in a greatly 

inferior position to t
hat of the central autho

rities against which 
they fight. If, however, 

the insurrectional go
vernment comes to possess international rights and duties—that 

is, a limited internat
ional personality —

this achievement sh
ould logically entail 

that its 

It is interesting to reca
ll that in 2003 the Fri

trea-Ethiopia Claims 
Commission held that 

the ICRC insistence 

on confidentiality 
was questionable. B

oth States possessed
 ICRC reports concerni

ng Ore * ai
a is 

camps and other ICRC 
communications, 

and both agreed 
that such documen

ts shou gi nee 

Claims Commission. Nevertheless, the ICRC refused to ag ot pny documee 
yeni vi be e

re 

already were public. The Clai
ms Commission 

expressed in its 
awards its disappointmen

 

Ethiopia Claim 4, at §§45-8; Prisoners of War—Eri
trea’s Claim 17, at §§50-3). 
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armed forces should acquire, subject to some strict conditions, the status of lawful 

combatants. 

Another important feature of the corpus of rules on internal armed conflict is that 

most of them aim at protecting non-combatants only. Methods of combat are not 

regulated, except to the extent that they must aim at sparing civilians. In practice, 

there are almost no restraints on the armed engagements of government authorities 

and rebels inter se. States prefer to leave fighting substantially unrestricted on the clear 

assumption that, being militarily stronger than insurgents, they may quell rebellion 

more easily by remaining untrammelled by law. This concept is proving increasingly 

fallacious, for, at present, rebels are assisted in various ways, especially militarily, by 

third States. Furthermore, armed violence is carried out with increasing intensity and 

cruelty on both sides. 

20.7.2 CUSTOMARY LAW 

As the ICTY Appeals Chamber stated in 1995 in Tadic (Interlocutory Appeal ) (S97 ff.), 

since the 1930s the traditional dichotomy between inter-State conflicts and civil 

strife, the former category governed by numerous international rules, the latter 

substantially left to the operation of national criminal law, has become blurred. As 

a consequence internal armed conflicts have increasingly been taken away from 

State sovereignty and regulated by international rules. The Court found four reasons 

for this development: the growing frequency of these conflicts; their becoming 

more and more cruel and protracted; the difficulty for third States to remain aloof, 

the impetuous propagation in the international community of the human rights 

doctrine. 

The whole process started in the late 1930s. Owing to its ruinous effect and the magnitude of its 

armed hostilities, the Spanish Civil War (1936-9) acquired features comparable in several 

respects to an international war proper. This prompted the contending parties and several 

European States to contend that certain general rules protecting civilians in inter-State wars 

were applicable to this conflict as well, and to all similar instances of civil strife. Thus, a very 

interesting phenomenon took shape, which became a major trend of the twentieth century: the 

increasing extension to civil wars of the principles applicable to international armed conflicts. 

The rules on which general consent emerged were: the ban on deliberate bombing of civilians; 

the prohibition on attacking non-military objectives; the rule concerning the precautions 

which must be taken when attacking military objects; the rule allowing reprisals against enemy 

civilians in the event that the adversary should breach international law by bombing the civilian 

population; as a consequence such reprisals were submitted to the general conditions exacted 
for reprisals (see above, 20.6.5(b)(1)). 

The four rules in question apply to any internal armed conflict, provided it has the 

characteristics of the Spanish Civil War. That is to say, the insurgents must exhibit the 

following features: an organized administration effectively controlling a portion of 
the State’s territory; and organized armed forces capable of abiding by international 

law. Internal armed conflicts having a lesser degree of intensity, for example, instances 
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of minor rebellions, or isings whic 
et criveced a do not take on the proportions of a civil war 

Unfortunately these fairly satisfac eS 

pliance with law in aaah 2 wh eh ate a et 
oo oepeonalllaeaitidapeelialate | 8 . no ice that the government and rebels 

g ey pay lip-service to current legal standards, and in 

spite of the fact that, after all, the civilians suffering from the conflict 7 fell 

pationals—rarely protect non-combatants as requested by law. This cae NeehEe 7a 

a ae occurrences such as the Nigerian conflict and the civil wars in eee Fi 

ec cre Wecchis at Cong, & penne eaplonstion ie tei oe 
ane go. A possible explanation is that, first 

civilians often take sides in domestic strife and actually contribute, at various ey to 

the struggle, and, second, in many States the population is split into conflicting ethiitc 

and cultural (or religious) groups, which consequently do not share the feeling of 

belonging to one and the same country. 

Another body of customary rules has evolved out of a provision common to the 

four 1949 Geneva Conventions, namely Article 3. (In 1986 the ICJ stressed this point 

in Nicaragua (merits); it held that the provisions of common Article 3 ‘constitute a 

minimum yardstick’ applicable to any armed conflict and ‘reflect what the Court in 

1949 [in the Corfu Channel case] called “elementary considerations 
of humanity” ’ (at 

§218).) This Article has a much broader field of application than the aforementioned 

general rules on civilians, for it applies to any internal armed conflict, whether or not 

they reach a high level of intensity. Article 3, which makes a point of leaving the legal 

status of insurgents unaffected, is, however, meant to protect only the victims of 

hostilities, namely ‘persons taking no active part’ in them, to whom it grants a set of 

basic humanitarian safeguards. 

First, non-combatants must not be attacked; in other words, they must not be seen as a military 

target and can never be the object of deliberate attacks. Furthermore, the contending parties 

must not resort to measures intended to intimidate or terrorize the civilian population. These 

prohibitions clearly follow from the provision banning the visiting of violence on the life and 

persons of non-combatants. In this connection, it is interesting to recall that in a memo of 30 

January 1970, the Legal Bureau of the Canadian Government stated inter alia that Article 3 

outlaws ‘acts of the type occurring at My Lai [in Vietnam] (9 CYIL (1971), at 301). This 

statement referred to the ban on physical violence against civilians, stemming from Article 3. 

Second, pursuant to Article 3, the taking of hostages is prohibited. This practice, it must be 

emphasized, has frequently been resorted to during civil wars, including the Spanish conflict; 

the relevant provision is, therefore, of great value. 

38 The formation of general norms on civilians was substantially borne out by the unanimous adoption 

by the UN GA in 1968 of res. no. 7444(XXIII), and, again, in 1970, when res. no. 2675(XXV) was 

passed. Interestingly, o
n a par with these UN resolutions, recent practice has reaffirmed the ag

er to 

civil wars of at least some general rules on civilians. The ICRC urged such applicability on pie iLO 

(for instance, in 1964 during the conflict in the Congo and during the 1966-9 ae ig ae
 , i 

none of which did it encounter any significant opposition
. That these rules on avillans gra Fe

 y oir . : 

customary law was also stated in 1995 by the ICTY Appeals Chamber in Tadi¢ (Interlocutory pp 

($100 ff.). 
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Third, all reprisals involving violence to the life and persons of non-combatants, or outrages 

upon their personal dignity, are forbidden. 

Fourth, if members of the armed forces of the adversary, or civilians belonging to the 

opposing party and suspected of supporting it, are arrested and detained, or are put into 

internment camps, they must be treated humanely. In particular, no discriminatory treatment 

may be meted out to them, nor may they be submitted to torture, or to cruel, humiliating, or 

degrading measures. In the event of their being brought to trial, all judicial safeguards provided 

for in paragraph 1 of Article 3 must be observed. 

Finally, the wounded and sick, including those belonging to the adversary, must be collected 

and cared for. 

State practice developed after 1949 shows that Article 3 was invoked, reaffirmed, 

and relied upon on a number of occasions. Even when it was disregarded in practice, 

no State admitted violating it. This is no matter for surprise, for Article 3 essentially 

enshrines a handful of humanitarian principles proclaimed by States in other contexts, 

such as the various treaties on human rights. 

The fact remains, however, that the instances of violation of or disregard for the 

. provisions of Article 3 greatly outnumber the instances of compliance. Nonetheless, 

all these instances of non-observance have not been such as to erode the rule. 

(Similarly, domestic criminal laws are not obliterated by their daily violation). 

It should be added that some rules on the conduct of hostilities in international 

__armed conflict have also gradually been extended to internal conflicts. The rationale 

for this development was spelled out by the ICTY in Tadic (Interlocutory Appeal): 

- ‘ [E]lementary considerations of humanity and common sense make it preposterous that the 

_ use by States of weapons prohibited in armed conflicts between themselves be allowed when 

States try to put down rebellion by their own nationals on their own territory. What is 

inhumane, and consequently proscribed, in international wars, cannot but be inhumane and 

inadmissible in civil strife’ ($119). 

In the same case the Appeals Chamber concluded that one such customary rule was 

that prohibiting the use of chemical weapons. 

The trend towards the gradual extension of general principles and rules governing 

inter-State conflicts to internal conflicts was strengthened and bolstered by the gradual 

jettisoning of the notion whereby war crimes can only be perpetrated in inter-State 

wars. In 1995 the ICTY, in the aforementioned decision in Tadi¢ (Interlocutory 

Appeal), set forth the view that serious violations of customary or treaty rules govern- 

ing internal conflicts may also amount, subject to certain conditions, to war crimes 

(at §$§128-34). This view was confirmed by the Statute of the ICTR (Article 4), 

the case law of the two Tribunals, Article 8.2 of the 1998 Statute of the ICC, and the 

1999 UN Secretary-General’s “Bulletin on Observance by United Nations Forces of 

International Humanitarian Law'(UN doc. ST/SGB/1999/13, of 6 August 1999). 

20.7.3 TREATY LAW 

A number of treaties agreed upon after 1949 also regulate internal armed conflicts. 
However, unlike the common Article 3 of the four Geneva Conventions of 1949, 
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they have not turned 1 ee 
:. — into customary law, or, in some instances, only some of their 

en 
. 4 : ss : 

] ne 

= icra al provisions have ripened into general law, while the bulk of each 

reaty exclusively governs the conduct of the contracting parties 

There exists a general treaty on this matter, the Second Additional Protocol of 1977 

and some conventions regulating specific matters.” , 

Pafortunately, the Second Geneva Protocol of 1977 was mutilated and stripped of so 

significant Provisions at the eleventh hour. What matters here is to sie that rein ee 

nearly all its provisions were adopted by consensus, and although the Protocol itself 

the subject of consensus approval, a number of Third World countries raised stron oA 

unequivocal objections. This group included States such as Nigeria, Sri Lanka, India se yce 

Mexico, Ghana, Sudan, Zaire, Guatemala, the Philippines, Uganda—as well as Chile, slick 

made a ‘reservation’ actually calculated to hamstring the Protocol, as far as its possible applica- 

tion to Chile was concerned. Some of these States went so far as to declare that the Protocol 

was ‘superfluous’ (Mexico), ‘pointless’ (India), ‘quite unnecessary’ (Uganda), and even to state 

that it ‘did not involve any international agreement but simply a concession on the part of 

States which agreed to apply it to their own nationals’ (Sudan). The number and content 

of the objections was such as to lead the Turkish delegation to state that the consensus was only 

apparent.” 

The Protocol exhibits a general feature differentiating it from the rules generated by 

Article 3 and putting it on the same footing as the various rules on civilians which 

emerged as a result of the Spanish Civil War: it covers only large-scale armed conflicts, 

that is to say, civil strife presenting all the characteristics of intensity, duration, and 

magnitude of the Spanish and Nigerian civil wars. It does not apply to ‘situations of 

internal disturbances and tensions, 
such as riots, isolated and sporadic acts of violence 

and other acts of a similar nature’. Thus, the progress made in 1977 turns out to be 

limited on a threefold score. First, the paucity of the rules agree
d upon. Second, these 

rules do not cover all classes of internal armed conflicts, but only those above a certain 

‘threshold’. Finally, in the following practice, third States parties to the Protocol have 

tended not to demand compliance with it when it was being violated, although they 

occasionally stated that a parti
cular ‘nternal conflict was covered, or should have been 

covered, by the Protocol.” 

39 The 1954 Hague Convention on Cultural Property (see Article 19), updated by the 1999 Second Hague 

Protocol on the same matter (see Article 22); the 1996 Amended Protocol II to the 1980 UN Convention on 

certain conventional wea
pons; this Protocol prohibits or restricts the use on land of mines, booby-trap

s and 

other devices (see Article 1.2); the 1997 Ottawa Convention on the Prohibition of the Use, Stockpiling, 

Production and Transfe
r of Anti-Personnel M

ines (see Article 1). It would also seem that many States and the 

ICRC have taken the 19
95 Protocol IV to the U

N 1980 Convention, on bl
inding laser weapons, to apply to this 

tegory of conflict although it does not explicitly cover civil strife. 
se 

4 o Fe the various
 a eicas on tht 

Il, see Diplomatic Co
nference on Humanitarian Law of Armed 

i , Official Records, vii, at 199, 201, 203; 
250, 251. 

Sa for eS Ars ate did not heed it in the least in the civil strife tha
t raged between 1981 and 1992, 

and other contracting States made no attempt to press for its application (but ae in oy pees 

Switzerland, clearly stated that the Protocol did apply: see the memorandum of een gage “ 

i 
85-7). In a few instances States clearly asserted that armed violence going 
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a foreign country was such that it qualified as an internal ar 
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All the same, the Protocol represents the maximum which States participating in 

the Geneva Conference, and particularly Third World countries, were prepared to 

concede. To attain a more satisfactory general regulation of civil wars it will be 

necessary to await the appearance of a more favourable attitude of States. 

20.8 THE ROLE OF LAW IN RESTRAINING 

ARMED VIOLENCE 

Over the years mankind has witnessed steady progress in the sophistication, the 

devastating effects, and the cruelty of weapons and methods of combat. International 

legal control of warfare has kept pace with the developments in organized armed 

violence only to a limited extent. States and, in particular, major military Powers have 

not accepted sweeping restraints, with the consequence that this body of law is beset 

with deficiencies, loopholes, and ambiguity. 

However, legal rules, no matter how weak and defective, do restrict the behaviour 

of States and introduce a modicum of humanity into utterly inhuman conduct. 

The absence of normative standards would be even more regrettable: it would leave 

strong military Powers—or for that matter, any State, even the poor ones provided 

they were supported by one of the Great Powers—as well as groups or States bent on 

terrorism, free of any restraint. Furthermore, it is precisely the nature of the laws of 

warfare referred to above (20.1) which makes it clear that here, more than in any other 

area, legal standards possess a significant metajuridicai value: they serve as a moral 

and political yardstick by which public opinion and non-governmental groups and 

associations can appraise if, and to what extent, States misbehave. 

Government so stated in 1994 with regard to the clashes between Kurds and the authorities in Turkey: see the 

Reply of the German Government to a written question of a member of the Bundestag, in Bundestag, doc. 12/ 

8458, 7 September 1994). In some cases national courts held that Protocol II applied to ongoing conflicts. 

Thus, in a judgment of 26 September 1994, the Court of Appeal of Santiago held in Osvaldo Romo Mena that 

the common Article 3 and Protocol II were applicable in September-November 1974 to the armed clashes in 

Chile (at 895900). In a judgment of 1995, the Constitutional Court of Colombia ruled that the Protocol did 

cover the internal armed conflict then in progress (at 1357-70). Similarly, in a decision of 31 July 1995 the 

Russian Constitutional Court ruled that the Protocol was applicable to the conflict in Chechnya (at 133-8). 

However, it would seem that in spite of constant pressure from other States and international organizations, 

neither the Russian authorities nor the Chechen rebels are living up to the relevant legal standards. 



21 
THE REPRESSION OR 

INTERNATIONAL CRIMES 

21.1 TRADITIONAL LAW 

In the old international community normally individuals were not direct addressees 
of international rules. It followed that at the international level they could not be 
held personally accountable for any breach of those rules. If they misbehaved contrary 
to international law, either in a private or in an official capacity (for instance, ill- 
treated foreigners, attacked foreign diplomats, murdered a foreign Head of State, 
unlawfully expelled foreigners) they could be prosecuted and punished by the com- 
petent authorities of a foreign State, within the national system of that State, on the 

following conditions: (i) the international rules against which the individuals had 

acted had been implemented in the domestic order of the forum State, thereby 

becoming part and parcel of that State’s legislation; (ii) courts possessed jurisdiction 

(that is, they did not lack jurisdiction because the individual in question enjoyed 

immunity from prosecution on the strength of international law); (ii) there was a 

link between the offence and the forum State (the offence had been perpetrated on the 

territory, or by a national, or against a national of the State). 

A few exceptions existed. One of them was piracy (see 1.8.1 and 7.6.1), a practice 

that was widespread in the seventeenth and eighteenth centuries, and has recently 

regained some importance. (An authoritative definition of piracy can now be 

found in Article 101 of the 1982 Convention on the Law of the Sea.)' All States of 

the world were empowered to search for and prosecute pirates, regardless of the 

nationality of the victims and of whether the proceeding State had been directly 

damaged by piracy. Also, the fact that the pirates happened to have the status of 

1 Under Article 101 of the 1982 Convention on the Law of the Sea, which can be deemed to reflect and 

codify customary international law, piracy consists of any of the following acts: 

‘(a) any illegal acts of violence, detention or any act of depredation, committed for private ends by the crew or 

passengers of a private ship or private aircraft and directed: (i) on the high seas, against another ship 

or aircraft, or against persons or property on board such ship or aircraft; (ii) against a ship, aircraft, persons or 

ro in a place outside the jurisdiction of any State; , : 

(b) ios De of iia participation in the operation of a ship or of an aircraft with knowledge of facts 

making it a pirate ship or aircraft; 
i raph (a) or (b).’ 

(c) any act of inciting or of intentiona 
ed in subparagraph (a) 

lly facilitating an act describ 



430 CONTEMPORARY ISSUES 

State officials when they had engaged in piratical acts while pursuing private ends 

did not impede their prosecution and punishment by other States (unless of course 

they could show that they had acted on behalf of a State, in which case State responsi- 

bility arose). The pirates were regarded as enemies of humanity (hostes human 

generis) in that they hampered the freedom of the high seas and jeopardized private 

property. 

21.2 MODERN LAW: INTERNATIONAL CRIMES 

As we shall see, things gradually changed, and new classes of acts emerged that were 

considered in the international community punishable as crimes, namely, offences 

entailing the personal criminal liability of the individuals concerned (as opposed to 

the responsibility of the State). 

Before considering some of the major categories of such crimes, it should be 

specified that international crimes can be held to embrace: (1) violations of either 

international customary rules which are intended to protect values considered 

important by the whole international community and consequently bind all States 

and individuals, or of treaty rules that spell out, clarify, develop or elaborate upon 

general principles of customary rules, and are applicable in the case at issue. Fur- 

thermore, (2) since there exists a universal interest in repressing these crimes, under 

international law their alleged authors may be prosecuted and punished by any 

State, regardless of any territorial or nationality link with the perpetrator or his 

victim (see infra, 21.4.1), provided, however, that the suspect or the accused is on 

the territory of the forum State. Finally, (3) if the perpetrator has acted in an 

official capacity, that is, as de jure or de facto State official, the State on whose 

behalf he has performed the prohibited act is barred from claiming that he enjoys 

the immunity from the civil or criminal jurisdiction of foreign States, accruing 

under customary law to State officials acting in the exercise of their functions 

(see 6.3). 

Under this definition international crimes include war crimes, crimes against 

humanity, genocide, torture (as distinct from one of the categories of war crimes or 

crimes against humanity), aggression, and terrorism. By contrast, it does not embrace 

apartheid, the illicit traffic in narcotic drugs and psychotropic substances, the unlaw- 

ful arms trade, the smuggling of nuclear and other potentially deadly materials, and 

money laundering. This broad category of crimes is only provided for in international 

treaties or resolutions of international organizations, not in customary, that is, general 

law (as for apartheid, it would seem that under customary international law it is 

prohibited as a State delinquency; as a crime of individuals it falls within the broad 

category of crimes against humanity, as may also be inferred from Article 7.1 of the 
Statute of the International Criminal Court). 
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21.2.1 WAR CRIMES 

(a) Definition 

oe nineibe were defined very broadly as ‘violations of the law of war’. This, f 

ages is the definition given both in the 1956 US Military
 Manual’ and s hot a 

British Manual.’ A
 more accurate notion was set out by the Appea

ls poet -
 

a" a Tadic (Interlocut
ory Appeal). Although strictly speaking the Tribu

nal was onl 

referring to the scope of Article 3 of the Tribunal’s Statute, it clearly intended if 

propound a generally applicable definition. Under this definition, such a crime con- 

sists of (1) ‘a serious infringement’ of an international rule, that is to say, ‘it must 

age é eit be ae Be
 ene values, and the breach must involve 

; e rule violated must either belong to the 

corpus of customary law or be part of an applicable treaty; (3) ‘the violation must 

entail, under customary or conve
ntional law, the individual criminal responsibility of 

the person breaching the rule’ (at §94).* (This last requirement must probably be 

construed to mean that persons may be deemed criminally liable for a war crime if 

under existing. case law there have been instances of criminal punishment of such 

breaches; or there is a treaty
 OF another international instrument su

ch as the Statute of 

the ICTY, the ICTR or the ICC providing for su
ch prosecution and punishme

nt, oF, as 

was held by the ICTY in Blaskic (at $176), if the national legislation of the accused 

attaches criminal liability 
to the breach of the rules at issue, this national legislation 

possibly being evidence 
of the international cr

iminalization of the conduct.) 

While traditionally war crimes w
ere held to embrace only brea

ches of international 

rules regulating war proper, that is, international armed 
conflicts and not civil wars, 

since the aforementioned ICTY decision in Tadic (at §§95-137), it is now widely 

accepted that-serious 
infringements of customary OF applicable treaty law

 on internal 

armed conflicts must also be regarded as amounting to war crimes proper.” As evi- 

dence of this new trend, suffice it to mention Article 8 of the ICC Statute, which 

2 See US Departmen
t of the Army, The L

aw of Land Warfare
, July 1956, para. 4

99 (‘The term “war
 crime” is 

the technical expres
sion for a violation of the law of war b

y any person or person, military or civilian. Every 

violation of the l
aw of war is a war crime’). 

3 See para. 624 (this definition is very similar to that contained in the US Military
 Manual). The 2004 

British Manual of the Law of Armed
 Conflict instead defines war crimes as ‘serious violations of the law of 

armed conflict’ (at §16.26). 

4 The Tribunal went on to give an example of a non-serious violation: ‘the fact of a combatant
 simply 

appropriating a l
oaf of bread in an occupied village’ would not 

amount to such a breach, ‘although it may be
 

regarded as falling foul of the 
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d down in Article 46( 1) of 
the [1907] Hague R

egulations [on 

Land Warfare] (and the correspon
ding rule of customary international law) whereby “private property mus
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5 The ICTY Appea
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ented approach. 
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embraces as war crimes serious violations of both the law regulating international 

armed conflict and rules covering internal armed conflicts. 

(b) The objective and subjective elements of the crime (actus reus and mens rea) 

In the case of war crimes, in order to identify the main legal features of the prohibited 

conduct it is necessary to consider in each case the content of the rule that has been 

allegedly breached. This should not be surprising. In international criminal law the 

principle nullum crimen sine lege (traditionally cherished in national legal systems, 

particularly those of civil law countries) is upheld only in a limited way. No list of war 

crimes exists in customary law (such a list can only be found in the Statute of the ICC, 

under Article 8, which however is not intended to codify customary law on the 

matter). Hence in each case the objective element of the crime can only be inferred 

from the substantive rule of international humanitarian law assertedly violated. For a 

sub-category of war crimes, namely those acts that are defined by the 1949 Geneva 

Conventions and Additional Protocol I of 1977 as ‘grave breaches’, a further require- 

ment is provided for: such acts must be committed within the context of an inter- 

national armed conflict. (However, as the ICTY Appeals Chamber held in Tadic¢, 

(Interlocutory Appeal), a customary rule is in statu nascendi, that is, in the process of 

forming, whereby ‘grave breaches’ can also be perpetrated in internal armed conflicts; 

see §83; in his Separate Opinion, Judge Abi-Saab stated that instead the rule had 

already evolved, at 4-6). . 

As for the subjective element of the crime, it is sometimes specified by the inter- 

national rule prohibiting a certain conduct.® When international rules do not provide, 

not even implicitly, for a subjective element, it would seem appropriate to hold that 

what is required is the intent or, depending upon the circumstances, knowledge or 

recklessness prescribed in most legal systems of the world for the underlying offence 

hospitals, churches, museums or private property, as well as proscribe weapons causing unnecessary suffering 

when two sovereign States are engaged in war, and yet refrain from enacting the same bans or providing 

the same protection when armed violence has erupted “only” within the territory of a sovereign State- If 

international law, while of course duly safeguarding the legitimate interests of states, must gradually turn to 

the protection of human beings, it is only natural that the aforementioned dichotomy [belligerency— 

insurgency] should gradually lose its weight’ (ibid., para. 97). 

© Thus, for instance, Article 130 of the Third Geneva Convention of 1949 (on war prisoners) enumerates 

among the ‘grave breaches’ of the Convention the ‘wilful killing [of prisoners of war], torture or inhuman 

treatment, including biological experiments’ as well as ‘wilfully causing great suffering or serious injury to 

body or health’ of a prisoner of war, or ‘wilfully depriving a prisoner of war of the rights of fair and regular 

trial prescribed in [the] Convention’. The word ‘wilful’ clearly presupposes a criminal intent, namely the 

intention to bring about the consequences of the act prohibited by the international rule. (For instance, in 

the case of ‘wilful killing’ proof must be produced of the intention to cause the death of the victim; in the 

case of ‘wilfully causing great suffering’ it must be proved that the perpetrator had the intention to cause 

great suffering, etc.) The same holds true for other similar provisions, such as Article 147 of the Fourth 

Geneva Convention (on civilians) as well as provisions of other treaties, such as Article 15 of the 1999 Second 

Hague Protocol for the Protection of Cultural Property in the Event of Armed Conflict; this provision, in 

enumerating the serious violations of the Protocol entailing individual criminal liability, makes such liability 
contingent upon the fact that the author of the ‘offence’ has perpetrated it ‘intentionally’. 
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21.2.2 CRIMES AGAINST HUMANITY 

itt vie online bet * si posite aware that some of the most heinous 

international law. The laws of warfare say dase idee Ht ean y proscribed violations involving the adversary or the enemy populations, whereas the Germans had also performed inhuman acts for political or racial reasons against their own citizens (Jews, trade 
union members, social democrats; communists, gypsies, members of the church) as 
well as other persons not protected by the laws of warfare.” In addition, in 1945 such 
acts as mere persecution on political or racial grounds were not prohibited, even if 
perpetrated against civilians of occupied territories, 

In 1945, at the strong insistence of the USA, the Allies decided that a better course 
of action than simply to execute all the major war criminals (as initially suggested by 
Winston Churchill and other members of the British Cabinet),’ would be to bring 

_ them to trial (it appears that Stalin also opposed summary execution).? The London 
_ Agreement of 8 August 1945 embodying the Charter of the International Military 

Mage 

Tribunal (IMT) included a provision under which the Tribunal was to try and punish 

7 For instance, citizens of the Allies (such as French Jews under the Vichy regime (1940-4)); nationals 

of States not formally under German occupation and, therefore, not protected by the international rules 

safeguarding the civilian population of occupied territories: this applied to Austria, annexed by Germany in 

1938, and Czechoslovakia (following the Munich Treaty in 1938, the Sudeten territory was annexed by 

Germany, and the rest of the country became the so-called Protectorate of Bohemia and Moravia, in 1939). 
The Germans also harassed and murdered stateless Jews and gypsies. 

8 See the statements made on 2 February 1945, at the Malta Conference, by the British Foreign Secretary, 

Anthony Eden (in FRUS, The Conferences at Malta and at Yalta, 1945, at 507) and on 9 February 1945 at Yalta, 

by Prime Minister Churchill (ibid., at 849). See also the Memorandum of 4 September 1944 on ‘Major 

War Criminals’, by the Lord Chancellor, Sir John Simon, reproduced in B. F. Smith, The American Road to 

Nuremberg—The Documentary Record, 1944-1945 (Stanford, Ca.: Hoover Institution Press and Stanford 

University, 1982), at 31-3 and notes at 227. Another member of the Cabinet, Clement Attlee, had proposed 

including industrialists and military leaders, plus von Papen and Seyss Inquart, in the shoot-on-sight list 

(see Smith, cit., at 227). 

Later Churchill changed his mind (see his top secret telegram to Roosevelt of 22 October 1944, in FRUS, 

cit. at 400). } : 

9 The Soviet position is reported by the British Foreign Secretary, Eden, in FRUS (cit. sie iia bg 307 

(‘Mr. Eden said that when this [question] was discussed in October [1943, at the Moscow pcre” ee 

Ministers] Marshal Stalin had disagreed with our view favouring some summary SR Se eae 

some form of judicial procedure was necessary’). 
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persons guilty, among other things, of ‘crimes against humanity’. These were defined 

as: 

‘murder, extermination, enslavement, deportation, and other inhumane acts committed against 

any civilian population, before or during the war, or persecutions on political, racial, or 

religious grounds in execution of or connexion with any crimes within the jurisdiction of the 

Tribunal (that is, either “crimes against peace” or “war crimes”], whether or not in violation of 

the domestic law of the country where perpetrated’. 

One major shortcoming of this definition is that it closely links crimes against 

humanity to the other two categories of offences. As Schwelb rightly remarked, this 

association meant that only those criminal activities were punished which ‘directly 

affected the interests of other States’ (either because these activities were connected 

with a war of aggression or a conspiracy to wage such a war, or because they were 

bound up with war crimes, that is, crimes against enemy combatants or enemy 

civilians).'° Plainly, in 1945 the Allies did not feel that they should legislate in such a 

way as to prohibit inhuman acts with a merely ‘domestic’ scope, that is, devoid of 

consequences or implications for third States. 

Despite this limitation, the creation of the new category marked a great advance. 

First, it indicated that the international community was widening the category of acts 

considered of ‘meta-national’ concern. This category came to include all acts running 

contrary to those basic values that are, or should be, considered inherent in any 

human being (in the notion, humanity did not mean ‘mankind’ or “human race’ 

but ‘the quality’ or concept of human being). Second, inasmuch as crimes against 

humanity were made punishable even if perpetrated in accordance with domestic 

laws, the 1945 Charter showed that in some special circumstances there were limits to 

the ‘omnipotence of the State’ (to quote the British Chief Prosecutor, Sir Hartley 

Shawcross) and that ‘the individual human being, the ultimate unit of all law, is not 

disentitled to the protection of mankind when the State tramples upon his rights in a 

manner which outrages the conscience of mankind’.”! 

The IMT did act upon the Charter provision dealing with ‘crimes against 

humanity’. In so doing, it indubitably applied ex post facto law; in other words, it 

applied international law retroactively, as was rightly stressed by the defence counsel 

at Nuremberg.’* The Tribunal gave two justifications for its application of the Charter. 

First, it stated that it was ‘the expression of international law existing at the time of its 

creation; and to that extent [it was] itself a contribution to international law’.'* This, 

however, was not the case so far as crimes against humanity were concerned, and, 

10 E, Schwelb, ‘Crimes against Humanity’, 23 BYIL (1946), at 193-5, 206-7. The words cited in the text are 
at 207. 

'l Sir Hartley Shawcross, in Speeches of the Chief Prosecutors at the Close of the Case Against the Individual 

Defendants (London: H.M. Stationery Office, Cmd. 6964, 1946), at 63. 

'2 See the Motion adopted by all Defence Counsel on 19 November 1945, in Trial of the Major 
War Criminals Before the International Military Tribunal, Nuremberg 14 November 1945—1 October 1946 
(Nuremberg, 1947), Nuremberg I, at 168-9. 

13: Tbid. 
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international treaties and assurances ‘to go unpunished’.'” This proposition a 

doubt valid for grave atrocities and inhuman acts. In the case of newly established 

crimes, however, the courts would have been wise to refrain from meting out the 

harshest penalty, the death sentence, to defendants found guilty of these new 

crimes only (this view was forcefully defended by Roling, the Dutch member of 

the Tokyo International Tribunal, in his dissenting opinion appended to the Tokyo 

judgment).'° 
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but is in general a principle of 

In the wake of the major war trials momentous changes in international law took 

place. On 11 December 1946 the GA unanimously adopted a resolution (res. 95-1) 

‘affirming’ the principles of the Charter of the Nuremberg International Tribunal 

and its judgment. A conspicuous number of international instruments, including 

the Statutes of the ICTY, the ICTR and the ICC, were
 then drawn up embodying 

the 

prohibition of crimes against humanity, certain of which improved 
and extended the 

London Agreement. 
ot " sredid 

(a) Actus reus and mens rea 

Under general international law, the objective element of crimes against humanity is 

sweeping but sufficiently well defined. This category of crimes encompasses actions 

that share a set of common features. 

(1) These crimes are particularly odious offences in that they constitute 
a serious 

attack on human dignity or a grave humiliation or degradation ‘of one or more 

human beings. 
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16 See B. V. A. Réling and 

1977), at 1048 ff. 
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systematic practice of atrocities tolerated or condoned by a government or a de facto 

authority. Murder, extermination, torture, rape, political, racial, or religious per- 

secution, and other inhumane acts reach the threshold of crimes against humanity 

only if they are part of a practice. Isolated inhumane acts of this nature may constitute 

grave infringements of human rights or, depending on the circumstances, war crimes, 

but fall short of meriting the stigma attaching to crimes against humanity. On the 

other hand, an individual may be guilty of crimes against humanity even if he per- 

petrates one or two of the offences mentioned above, or engages in one such offence 

against only a few civilians, provided those offences are part of a consistent pattern of 

misbehaviour by a number of persons linked to that offender (for example, because 

they engage in armed action on the same side, or because they are parties to a 

common plan, or for any other similar reason). 

Consequently, when one or more individuals are not accused of planning or carrying out a 

policy of inhumanity, but simply of perpetrating specific atrocities or vicious acts, in order to 

determine whether the necessary threshold is met one should use the following test: one ought 

to look at these atrocities or acts against their background and verify whether they may be 

regarded as part of an overall policy or a consistent pattern of inhumanity, or whether they 

instead constitute isolated or sporadic acts of cruelty and wickedness. 

(3) Crimes against humanity may be punished regardless of whether they are 

perpetrated in time of war or peace. While in 1945 a link or nexus with an armed 

conflict was required, at present customary law no longer attaches any importance to 

such requirement. 

The determination of the mental element of crimes against humanity has proved 

particularly difficult and controversial. The requisite subjective element or mens rea is 

not simply limited to the criminal intent required for the underlying offence (murder, 

extermination, deportation, rape, torture, persecution, etc.). The viciousness of these 

crimes goes far beyond the underlying offence, however wicked or despicable it may 

be. This additional element—which helps to distinguish crimes against humanity 

from war crimes—consists of awareness of the broader context into which this 

crime fits, that is, knowledge that the offences are part of a systematic policy or of 

widespread and large-scale abuses. In addition, when these crimes take the form of 

persecution, another mental element is required: a persecutory or discriminatory 

animus. The intent must be to subject a person or group to discrimination, ill- 

treatment, or harassment, so as to bring about great suffering or injury to that person 

or group on religious, political, or other such grounds. This added element for 

persecution amounts to an aggravated criminal intent (dolus specialis). 

21.2.3 GENOCIDE 

Genocide, that is, the intentional killing, destruction, or extermination of groups or 
members of a group as such, was first conceived of as a category of crimes against 
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nspiracy, complicity, etc.); (c) it prohibits genocide regardless of whether it is perpetrated in time of war or peace; (d) it considers genocide both a crime involving the criminal responsibility of the per- petrator (and other participants), and an international delinquency entailing the responsibility of the State whose authorities engage in, or otherwise participate in the commission of genocide (this international wrongful act may be the subject of an international dispute and in any case entails all the consequences of international wrongdoings). 
However, one should not be unmindful of the flaws of the Convention. These 

are the most blatant ones: (1) The definition of genocide does not embrace the 
extermination of a group on political grounds, nor cultural genocide (that is, the 
destruction of the language and culture of a group). (2) The enforcement mechanism 
envisaged in the Convention is ineffective.!9 

By contrast, much headway has been made both at the level of prosecution and 
punishment of genocide by international criminal tribunals, and at the normative 

18 However, genocide was discussed in a few other cases: in particular Hoess, decided by a Polish court in 
1948 (at 1520) and Greifelt et al., decided in 1948 by a United States Military Tribunal sitting at Nuremberg 
(at 17). 

'9 In Article IV the Convention contemplates trials before the courts of the State-on the territory of which 

genocide has occurred, or before a future ‘international penal tribunal’; Article VIII provides that any 

contracting party ‘may call upon the competent organs of the United Nations to take such action’ under the 

Charter “as they consider appropriate’ for the prevention or suppression of genocide, whereas Article IX 
confers on the ICJ jurisdiction over disputes between States concerning the interpretation, application, or 

fulfilment of the Convention. 
At the enforcement level the Convention has for long proved a failure. Only once did a United Nations body 

pronounce on a case of genocide: this occurred in the case of Sabra and Shatila, when the UN GA described 

the massacre as ‘an act of genocide’ in its resolution 37/123 D of 16 December 1982. Subsequently in 1993 for 

the first time a State brought a case of genocide before the International Court of Justice: Bosnia and 

Herzegovina v. Federal Republic of Yugoslavia (Serbia and Montenegro). Similarly, only a few cases of genocide 

have been brought before national criminal courts (on the legal ground of universality): Eichmann (decided 

in 1961 by the District Court of Jerusalem (at 5) and subsequently by the Israeli Supreme ae Senet’: 

Jorgi¢, decided in 1997 by the Higher State Court ( Oberlandsgericht) of Diisseldorf ( at ie rahi ‘ate 

by the Federal High Court (Bundesgerichtshof) in 1999 (at 396-404), as well or a ovié and Kusijic, both 

decided by the same High Court on 21 February 2001 (at 515 and 612 respectively). 
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level. Genocide having been provided for in the Statutes of both the ICTY and the 

ICTR as well as the ICC, the first two courts have had the opportunity to try quite a 

few persons accused of this crime, and have delivered important judgments on the 

matter (the ICTR particularly in Jean-Paul Akayesou (at 204-8), Clément Kayishema 

and Obed Ruzindana (at 41-9) as well as Musema (at $§884-941) and Rutaganda 

($56); and the ICTY in Jelisi¢ (at §§78-83), Krsti¢ (Trial Chamber, at $$539—99 and 

Appeals Chamber, at §§135—44), and Stakic (§§499-561)). 

At the normative level, some major advances should be emphasized. The major 

substantive provisions of the Convention have gradually turned into customary 

international law, as was held, although in somewhat erroneous terms, by the IC) in 

its Advisory Opinion on Reservations to the Convention on the Prevention and Punish- 

ment of Genocide (at 23). In addition, at the level of State responsibility it is now 

widely recognized that customary rules on genocide impose community obligations, 

that is, towards all other member States of the international community, and at the 

same time confer on any State the right to require that acts of genocide be dis- 

continued (community rights). Finally, those rules now form part of jus cogens 

or peremptory norms, that is, they may not be derogated from by international 

agreement (nor a fortiori by national legislation). 

(a) Actus reus and mens rea 

Article IV of the Genocide Convention, and the corresponding rule of customary law, 

clearly define the conduct that may amount to genocide: (a) killing members (hence 

more than one member) of a national or ethnic, racial, or religious group; (b) causing 

serious bodily or mental harm to members of the group; (c) deliberately inflicting on 

the group conditions of life calculated to bring about its physical destruction in whole 

or in part; (d) imposing measures intended to prevent birth within the group; (e) 

forcibly transferring children of the group to another group. 

Although, as stated before, genocide emerged as a sub-category of crimes against 

humanity, it soon acquired autonomous status and contents. This is among other 

things proved by the fact that in the case of genocide international rules do not 

require the existence of a widespread or systematic practice as a legal ingredient of the 

crime. This, of course, is material at the procedural level, for it implies that the 

prosecutor in a national or international trial need not lead evidence on that practice. 

In reality, however, genocidal acts are seldom isolated or sporadic events; normally 

they are part of a widespread policy, often approved or at least condoned by govern- 

mental authorities. These circumstances remain, however, factual events, not provided 

for as legal requirements of the crime. 

Article IV does not cover the conduct currently termed in non-technical language ‘ethnic cleans- 

ing’, that is, the forcible expulsion of civilians belonging to a particular group from an area, a 

village, or a town. (In the course of the drafting of the Genocide Convention Syria proposed an 

amendment designed to add a sixth class of acts of genocide: ‘Imposing measures intended to 

oblige members of a group to abandon their homes in order to escape the threat of subsequent 

ill-treatment’ (see UN doc. A/C6/234). However, the draftsmen rejected this proposal.) 
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21.2.4 TORTURE 

. (a) General 

Torture is not only prohibited as an international crime when it is part of a wide- 
spread or systematic practice thus amounting to a crime against humanity. Torture is 
also criminalized when it is perpetrated as a single act, outside any large-scale practice. 
In this case, if torture is perpetrated in time of war, against the ‘enemy’, it is a war 
crime. If instead it is resorted to in time of peace, or is practised in time of war for 
reasons not connected with war and against persons that are not ‘enemies’, it may be 

classified as a discrete international crime under customary international law. 

There is an important difference among these various categories. Torture in time of 

war may also be perpetrated by a private individual not acting in an official capacity; 

in this case, to qualify as a war crime, it must be committed against a protected person 

having the nationality of the enemy or (particularly in the case of internal armed 

conflict) under the control of the adversary. 

Torture in time of internal or international armed conflict or in time of peace, to 

amount to a crime against humanity, needs among other things to be part of a 

widespread or systematic practice. It may be committed by private persons; again, 

there is no need for the participation of a State official in the specific act of torture 

brought to trial. However, it is implicit in the very definition of this class of crimes 

that, in addition to the specific case of torture prosecuted, numerous acts of torture 

are being or have been perpetrated without being punished by the authorities; in 

other words, there is, or has been, implicit approval or condonation by the authorities, 

or at least they have failed to take appropriate action to bring the culprits to wisn To 

put it differently, there must be at least some sort of ‘passive involvement’ of the 

authorities. 

Things are different as regard 

in 2001 in Kunarac et al. (at $$488-97), 

judgments of the ICTR in Akayesu (§593) and the ICTY 

Under Article 1.1 of the UN Convention of 1984 on Torture, 

s torture as a distinct crime, as the ICTY rightly held 

with a slight departure from the previous 

in Furundzija (at §162). 

applicable both in time of 
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peace and of war, the ‘pain or suffering’ must be inflicted “by or at the instigation of or 

with the consent or acquiescence of a public official or other person acting in an 

official capacity’. The need for this sort of participation of a de jure or de facto State 

official stems from: (a) the fact that in this case torture is punishable under inter- 

national rules even when it constitutes a single or sporadic episode; and (b) the 

consequent necessity to distinguish between torture as a Common or ‘ordinary’ crime 

(for example, torture of a woman by her husband, or of a boy by a group of 

hooligans) and torture as an international crime covered by international rules on 

human rights.*° 

(b) Objective and subjective elements 

As for the conduct prohibited, one may safely rely upon the definition of torture laid 

down in Article 1.1 of the 1984 UN Convention. As the ICTY held in Delali¢ et al. (at 

§§455-74), Furundzija (at §257), and Kunarac et al. (at §§483-97), “there is now 

general acceptance [in the world community] of the main elements contained’ in that 

definition. The objective elements of torture may therefore be held to consist of: 

“(ay any act by which severe pain or suffering, whether physical or mental, is ... 

‘inflicted on a person’; or (b) such pain or suffering does not arise ‘only from’ or is 

inherent in or incidental to lawful sanctions’. In the case of torture as a discrete 

crime, the pain or suffering must be inflicted by or at the instigation of or with the 

consent’ or acquiescence of a public official or other person acting in an official 

capacity. 
As for-mens rea, the same definition, and the practice of international courts and 

other judicial or quasi-judicial bodies require that (a) the purpose of the infliction of 

pain or suffering be ‘obtaining from him [the person tortured] or a third person 

information or a confession’, or ‘punishing him for an act he or a third person has 

committed or is suspected of having committed’ or ‘intimidating or coercing him or a 

third person’, or else the infliction of pain or suffering be carried out ‘for any reason 

based on.discrimination of an kind’ or for the purpose of humiliating the victim; (b) 

the infliction of pain or suffering be ‘intentional’. It is warranted to hold that in the 

20 The ban on torture perpetrated under these circumstances has evolved over a long time, during which 

significant contributions at the norm-setting level were made by: (a) an important Declaration passed by 

the UN GA (resolution 3452(XXX) adopted on 9 December 1975); (b) the increasing importance of the 1984 

UN Convention on Torture; (c) general treaties on human rights and the judicial practice of the bodies 

responsible for their enforcement; (d) national case law (in particular cases such as Pinochet (II1)) (at 581- 

663); and (e) the judgments of the ICTY in Furundzija (at $146) and the European Court of Human Rights in 

Aksoy (at §62) and Selmouni (at §§96—105). Suffice it to mention that in Filartiga a US court held that ‘the 

torturer has become, like the pirate or the slave trader before him, hostis humani generis, an enemy of all 

mankind’ (at 980). And in 1998 in Furundzija the ICTY, after mentioning the human rights treaties and the 
resolutions of international organizations banning torture, stated that ‘the existence of this corpus of general 

and treaty rules proscribing torture shows that the international community, aware of the importance of 

outlawing this heinous phenomenon, has decided to suppress any manifestation of torture by operating both 

at the interstate level and at the level of individuals. No legal loopholes have been left’ (at $146). 
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21.2.5 THE CRIME OF AGGRESSION 

(a) General 

Aggression was first regarded as an international crime in the London Agreement of 

8 August 1945 establishing the IMT. Article 6(a) of the IMT Charter, annexed to the 

Agreement, provided as follows: 

The following acts, or any of them, are crimes coming within the jurisdiction of the Tribunal 

for which there shall be individual responsibility: (a) CRIMES AGAINST PEACE: namely 

planning, preparation, initiation or waging of a war 0 | f aggression, or a war in violation 

of international treaties, agreements or assurances, or participation in a Common Plan or 

Conspiracy for the accomplishment of any of the foregoing. 

Thus, wars of aggression were only one of the sub-categories of the broad category 

of ‘crimes against peace’. The IMT dwelt at some length on this category to prove that 

‘t had already been established before 1945 and consequently the punishment of such 

crimes did not fall foul of the nullum crimen sine lege principle. The IMT went so far 

as to define aggression as the ‘supreme international crime’ (at 186). Some defendants 

were found guilty on this count and sentenced either to death or to long terms of 

imprisonment. Subsequently the Tokyo Tribunal found some defendants guilty of 

aggression. On 11 December 1946 the UN GA unanimously 
adopted resolution 95(1) 

by which it ‘affirmed’ the ‘principles of ‘nternational 
law recognized by the Charter 

of 

the Nuremberg Tribunal and 
the judgment of the Tribunal’. 

Thus, both the definition 

of crimes against peace and its application by the IMT were formally approved by 

all the States that at that stage were members of the UN. However, there was no 

follow-up to this specific matter in the subsequent years, whilst other crimes were 

spelled out in various conventions. 

The problem with aggre
ssion was that the major Powers preferred to avoid defini

ng 

this breach of the ban on force laid down in Article 2.4 of the UN Charter, so as to 

retain as much leeway as possible in the appli
cation of that provision

 both by each of 

them individually and
 by the SC collectively. 

The definition of aggre
ssion remained in 

abeyance, with regard to aggression both as a State delinquency entailing the inter- 

national responsibility of the 
State and as an international crime involving criminal 

liability. Later, the UN GA adopted a definition in resolution 3314 (XXIX) of 14 

December 1974. However, it was deliberately incomplete, for Article 4 provided
 that 

the definition was not
 exhaustive and left 

to the $C a broad area 
of discretion, by statin

g 

that it was free to characterize other acts as aggression under the Charter. Further- 

more, the resolution did not specify that aggression 
may entail both State responsl- 

bility and individual criminal liability: in Article 5.2 it simply paijde
stst war of 

aggression is a crime against international law, adding that it “gives rise ‘0 sige i 

national responsibility’. In add
ition, the definition 

propounded in the Draft Code 
of 

Crimes against Peace and
 Security of Mank

ind, adopted by 
the ILC in 1996, is rather 
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poor and disappointing”! and the Statute of the ICC, while providing for the crime of 

aggression in Article 5, stipulates, however, that the Court shall exercise jurisdiction over 

such crime once a provision defining it is adopted through an amendment of the Statute, 

Not surprisingly, since 1948 there have been no national or international trials for 

alleged crimes of aggression, although undisputedly in quite a number of instances 

States have engaged in acts of aggression, and in a few cases the SC has determined 

that a State had committed such acts.” 

It would however be fallacious to hold the view that, since no general agreement 

has been reached in the world community on an exhaustive definition of aggression, 

perpetrators of this crime may not be prosecuted and punished. The principal 

problem is that most States lack any legislation granting their courts jurisdiction over 

the crime of aggression. Among the few countries that have such legislation are 

Germany (where section 80 of the Criminal Code provides that “Whoever prepares a 

war of aggression (Article 26.1 of the Basic Law) in which the Federal Republic of 

Germany is to participate, and thereby creates a danger of war for the Federal 

Republic of Germany, shall be punished with imprisonment for life or for not less 

than ten years’), and Iraq (where the Law no. 7 of 9 August 1958 in Article 1(b) makes 

it a criminal offence “using the country’s armed forces against the brotherly Arab 

countries threatening to use such forces, or instigating foreign powers to jeopardize its 

security, or plotting to overthrow the existing regime or to interfere in their internal 

affairs against its own interests, or spending money for plotting against them, or 

attacking in international fields or through publications their heads of State’; interest- 

ingly, this provision was referred to in Article 14 (c) of the Law of 10 December 2003 

establishing the Iraqi Special Tribunal for Crimes Against Humanity, which therefore 

also has jurisdiction over aggression against other Arab countries). 

(b) Objective and subjective elements 

Aggression is an area where States deliberately want to retain a broad margin of 

discretion. Nevertheless, at léast some more traditional forms of aggression are pro- 

hibited by customary international law, which therefore can be held to provide the 

objective elements of the crime. These instances of aggression, constituting the core of 

the notion at issue, are basically those envisaged in terms in the 1974 Definition, and 

confirmed, at least in part, by the ICJ in Nicaragua (merits) (at $195). 

It would seem appropriate to consider as conduct prohibited by customary 

international law as an international crime the planning, organizing, preparing, or 

participating in the first use of armed force by State officials (or leaders or agents of 

terrorists organizations) against the territorial integrity of another State in contraven- 

I Article 16 of the Draft Code provides that: ‘An individual, who, as leader or organizer, actively 
participates in or orders the planning, preparation, initiation or waging of aggression committed by a state, 
shall be responsible for a crime of aggression’ (UN doc. A/51/332). 

22 The SC has defined as ‘acts of aggression’ some actions or raids by South Africa and Israel. See, for 

example, resolution 573 of 4 October 1985 (on Israeli attacks on PLO targets), and resolution 577 of 

6 December 1985 (on South Africa’s attacks on Angola). 
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tion of the Charter, provi : , prov ; 
P ided the acts of aggression concerned, or their se 

are large scale and serious.”* CRHASHPENEES 

This crime too ee 
requires criminal intent (dolus). It musi be shown that the perpetra- 

tor intended to partici i participate in aggression and was aware of the scope, significance, and 
consequences of his action. ) on 

21.2.6 TERRORISM 

(a) General 

Se dees Shcasies necomtinnn'sguactquncg:tctetien atpageate 
Third World countries staunchly clung to oo a sm ¢ — rie oats 

acts of violence perpetrated by the Fat vite seg th she ee eedom fighters, that is, individuals 

and groups struggling for the realization of self-determination. In consequence the 

majority of UN members preferred to take a different approach, namely to audot up 

conventions prohibiting sets of well-specified acts. In this way the thorny question of 

hammering out a broad and general definition was circumvented.”* However, con- 

demnation of terrorism increased. In addition, it is probable that many States became 

convinced that the First Additional Protocol of 1977 provided an acceptable solution 

to the problem of avoiding labelling ‘freedom fighters’ as terrorists (Article 44.3 of the 

Protocol granted, on certain conditions, legal status as combatants, and prisoner of 

war status in case of capture, to fighters who are not members of the armed forces of a 

State and who normally do not carry their arms openly). All this led to the formation 

of broad agreement on the general definition of terrorism.” 

23 This category comprises the following instances: (1) The invasion or the attack by the armed forces of a 

State on the territory of another State, or any military occupation, however temporary, resulting from such 

invasion or attack, or any annexation by the use of force of the territory or part of the territory of another 

State. (2) Bombardment, or use of any weapon, by the armed forces of a State, against the territory of 

another State. (3) Blockade of the ports or 
coasts of a State by the armed forces of another State. (4) Attack by 

the armed forces of a State on the land, sea, or air forces, or marine and air fleets of another State. (5) The use 

of armed forces of one State which are within the territory of another State with the agreement of the 

receiving State, in contravention of the conditions provided for in the agreement, or any extension of their 

presence in such territory beyond the termination of the agreement. (6) The action of a State in allowing its 

territory, which it has placed at the disposal of anothe
r State, to be used by that other State 

for perpetrating an 

act of aggression against a third State. (7) The sending by or on behalf of a State of armed bands, groups, 

irregulars, or mercenaries, which carry out acts of armed force against another State of such gravity as to 

amount to the acts listed above, or the State’s substantial involvement therein. One should add: large-scale 

armed attacks by terrorist organizations against the population or the territory of a State, designed
 to bring 

about the collapse of that State or a radical change in government. 

24 The Conventions at issue are those of 1963, 
1970, and 1971 on the hijacking of aircraft, the

 Convention 

of 1973 on crimes against «nternationally protected persons including diplomatic agents, the 1979 Con- 

vention on the taking of hostages. In addition, in 1971 the USA and various Latin or Central American 

countries plus Sri Lanka ag
reed upon a Convention for the prevention and puni

shment of acts of terrorism. 

25 This agreement was laid down in a resolution passed by comsensi by the UN G
A prataige A? 60, 

adopted on 9 December 
1994). In the annexed Declaration it contains a provision (para. 3) stating that: 

‘Criminal acts intended of calculated to provoke a state of en9 cs Lom
e i in re Moeet

y! rs 

particular persons for political purposes are in any cing eee un) eee siiey Biaiolad t3 justify them’ 

political, philosophical, ideologi
cal, racial, ethnic, religious or any o

ther nature z 

This provision sets out an acceptable definition of terrorism. 
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Three main elements are required: (1) The acts must constitute a criminal offence 

under national legal systems (for example, murder, kidnapping, arson, etc.). (2) They 

must be aimed at spreading terror among civilians with a view to intimidating, 

coercing or influencing the policy of a government. (3) They must be politically or 

ideologically motivated. International terrorism may constitute either a war crime (if 

perpetrated within an armed conflict), or a crime against humanity (if it meets the 

requirements proper to this category: see above 21.2.2), or else a discrete crime (when 

international acts of terrorism exhibiting the three aforementioned elements do not 

fall under the category of either war crimes or crimes against humanity). 

The general revulsion against this crime warrants the conclusion that any State is 

legally entitled to bring to trial the alleged authors of such acts of terrorism who 

happen to be on its territory. 

(b) Objective and subjective elements of the crime 

The objective element of terrorism may substantially be inferred from the various 

treaties on the matter, referred to above, but it also includes other criminal conduct 

causing serious harm to life or limb, or to private or public assets. Furthermore, for 

terrorism as a war crime, it is required that there be a link with an ongoing armed 

conflict, whereas terrorism as a crime against humanity fequires the existence of a 

widespread or systematic practice (see 21.2.2). . 

As for mens rea, there must be a criminal intent to perpetrate the acts, and kill or 

injure persons, or destroy property, as well as the special intent (dolus: specialis) to 

spread terror. In addition, when terrorism amounts to a crime against humanity, the 

awareness of a widespread or systematic practice of terrorism is also required. 

21.3 INTERNATIONAL CRIMES AND 

IMMUNITY FROM JURISDICTION 

Often. persons accused of international crimes claim that they are immune from 

criminal jurisdiction for they acted as State officials (heads of State, foreign ministers, 

other senior State officials such as generals etc.). 

As we saw above (6.3), all State officials are entitled to claim immunity from the 

civil and criminal jurisdiction of foreign States for acts or transactions performed in 

their official capacity (so-called functional immunities, which entail exemption from 

the substantive legislation of the receiving State and apply even after the State official 

has relinquished his position). However, this privilege does not apply when they are 

accused of international crimes, and they may be brought to justice for such crimes. 

The removal of immunities was first applied in the case of war crimes; then, by virtue 

of the London Agreement of 8 August 1945, it was extended to senior State officials, 

and also made applicable to crimes against peace and crimes against humanity. The 

cancellation of immunities was then reaffirmed in the Statutes of the ICTY, the ICTR, 
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and the ICC. As a 
ert eee nena cuir of ‘legislative’ acts adopted by the SC 

ee cccatintave , it is safe to contend that they have turned into 

reall ms ae ur however, confuse the functional immunity discussed so far with th 

personal immunities and privileges that heads of State, heads of et : 

foreign ministers, as well as diplomatic agents, enjoy when on wine abroad oe 3 

and 6). These immunities cover all acts and transactions (including those pork ois 

to the private life of State officials) and terminate with the cessation of a pomp 

functions. They include exemption
 from criminal jurisdiction. No customar rule “> 

eeniale derogating from these rules on personal immunity, as far as ae 

crimes are concerned. It follows that incumbent heads of States, etc., may not be 

brought to trial abroad for alleged international crimes, as long as et are in office 

(unless their State is party to a treaty under which it has waived immunity). 

21.4 PROSECUTION AND PUNISHMENT 

pours BY STATE COURTS | 

21.4.1 LEGAL GROUNDS OF JURISDICTION 

Traditionally, States bring to trial before their courts alleged perpetrators of inter- 

national crimes on the strength of one of three principles: territoriality (the offence 

has been perpetrated on the State territory), passive nationality (the victim is a 

national of the prosecuting State), or active nationality (the perpetrator is a national 

of the prosecuting State). Normally the territoriality principle is preferred, both 

for ideological reasons (need to affirm the territorial sovereignty) and because the 

territory where the alleged crime has been committed is the place where it is easier to 

collect evidence (it is therefore considered the forum conveniens, or the adequate place 

of trial, as the Supreme Court of Israel rightly stated in Eichmann, at 302-3). 

In more recent years, the so-called principle of universality has also been upheld, 

whereby any State is empowered to bring to trial persons accused of international 

crimes regardless of the place of commissi
on of the crime, or the nationality of the 

author or of the victim. This principle has been advanced in two different versions. 

According to the most widespread version, only the State where the accused is in 

custody can prosecute him or her (so-called forum deprehensionis, Or jurisdiction 

of the place where the accused is apprehended).”® Under a different version of the 

26 This class of jurisdic
tion is accepted, at the lev

el of customary international law, with regard to pi
racy. At 

eneva Conventions and 

i 
i 

hes of the 1949 G 

the level of treaty la
w it has been upheld with regard 

to grave breac 

the First Additional Protocol of 1977 (see 1.8.3, 20.6.5(b)); a
nd torture (under Arti

cle 7 of the 1984 Torture 

Convention), as well as terrorism (see the various UN-sponsored treaties on this matter). These treaties, 

however, do ie 
confine themselves

 to granting the po
wer to prosecute and 

try the accused. Th
ey also oblige 

i i dant to a State concern
ed (the principle of a

ut prosequi et 

States to do so, or a
lternatively to extra

dite the defenda 
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niversa 
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‘ome Seabe suc
h s Austria (Article 65.1.2 of the Penal Code), Germany (at least under the traditional 
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universality principle, a State may prosecute persons accused of international crimes 

regardless of their nationality, the place of commission of the crime, the nationality of 

the victim, and even of whether or not the accused is in custody in the forum State.” 

The rationale behind this notion of universality is twofold: (i) the crimes over 

which such jurisdiction may be exercised are of such gravity and magnitude that they 

warrant universal prosecution and repression (the Spanish Constitutional Court, in a 

judgment of 10 February 1997, (Legal Ground 3 A) and the Spanish national court 

(Audiencia nacional) in an order of 4 November 1988 (Legal Ground 2) set out this 

view); (ii) the exercise of this jurisdiction does not amount to a breach of the principle 

of sovereign equality of States, nor does it lead to undue interference in the internal 

affairs of the State where the crime has been perpetrated (the Audiencia nacional, in 

two orders, of 4 and 5 November 1988 respectively (Legal Ground 9), as well as the 

German Federal High Court, in Sokolovid (at 19-20) took this view). 

However, one should not be unmindful of the risk of abuse which reliance upon the 

broader conception of universality may involve. This in particular holds true for cases 

where the accused is a senior State official, who, because of the possible exercise by a 

foreign court of the universality principle, may end up being hindered in the exercise 

of his functions abroad, being de facto barred from travelling outside his State. True, 

this danger is tempered by the existence of personal immunities accruing to some 

senior State officials, as well as to diplomatic and consular agents (see above, 6.4 and 

6.6). Nonetheless, it would be judicious for prosecutors, investigating judges, and 

courts of countries whose legislation upholds this broad notion of universality 

to invoke it with great caution, and only if they are fully satisfied that compelling 

evidence is available against the accused. 

21.4.2 TRENDS IN STATE PRACTICE 

The penal repression of international crimes can be better assessed in its merits 

and shortcomings if considered in the light of the fundamental distinction 

construction of Articles 6.9 and 7.2: of the Penal Code; see however below) and Switzerland (see Articles 108 

and 109 of the Military Penal Code, with regard to war crimes, and Article 6 bis of the Criminal Code, which 

has been held to be applicable to such crimes as torture). 

27 This principle was upheld in such national legislations as that of Spain (in particular, with regard to 

genocide, war crimes, crimes against humanity, and terrorism; see Article 23 of the Law on Judicial Powers 

of 1985), as well as Belgium (see the Laws of 1993 and 1999). However, in 2003 the Spanish High Court in 

the Guatemalan Generals case (at 54) placed a restrictive interpretation on universality emphasizing that it 

could only be exercised as a subsidiary principle, that is, if another relevant State (e.g. the territorial or 

national State) failed to assert jurisdiction, and provided there was a link between the offence and Spain 
(such a link being the Spanish nationality of the victim or the presence of the alleged offender in Spain. As 

for Belgium, the law was first amended in April 2003 and then radically revised in August 2003 so as to 

completely expunge the principle of extraterritorial jurisdiction over international crimes while only retain- 

ing the active or passive nationality principle, plus the principle of legal residence in Belgium (for a minimum 

of three years). Under the interpretation of the German Penal Code that the German Supreme Court 
(Bundesgerichtshof) propounded in a judgment of 21 February 2001, in Sokolovi¢, the universality principle 

should also apply in Germany, at least whenever the obligation to prosecute is provided for in an international 
treaty binding upon Germany (at 19-20). 
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ee. ee, to ies crimes between ‘individual’ and ‘system’ 

ae ici yates —— oe sie seek it by combatants on their 

refers to war crimes perpetrated on — — sag fanedat td 0:05 anon 
arge scale, chiefly to advance the war effort, at 

the request of, or at least with the encouragement or toleration of, the government 

authorities (the killing of civilians to spread terror, the refusing of quarter, the use of 

prohibited tapas, the torture of captured enemies to obtain information, and so 

on). Normally ‘individual criminality’ is repressed by the culprit’s national authorities 

(army commanders do not like this sort of misbehaviour, for it is bad for the morale 

of the troops and makes for a hostile enemy population). By contrast, “system 

criminality’ is normally repressed only by international tribunals or by the national 

courts of the adversary. There are, of course, exceptions, such as the Calley case, ‘a 

typical example of system criminality’? urged upon the US authorities by American 

and foreign public opinion. 

By and large, repression of ‘individual criminality’ is a more frequent occurrence 

than that of “system criminality’, for the simple reason that the latter involves an 

appraisal and condemnation of a whole system of government, of misbehaviour 

involving the highest authorities of a country. = 

It must be added that, strikingly, for about forty years the repressive system insti- 

tuted by the 1949 Geneva Conventio
ns with regard to grave breaches ha

s not been put 

into practice. Only after the establishment of the ICTY and the ICTR have States 

commenced to resort to it.” ae 

In addition, as already pointed out, States ha
ve tended to confine themselves 

to the 

more traditional criteria and in practice to institute-criminal proceedings primarily 

against alleged authors of crimes committed on their territory or against persons 

living on their territory and having ac
quired their nationality. 

31.5 PROSECUTION AND PUNISHMENT BY 

INTERNATIONAL COURTS 

21.5.1 THE STRONG DEMAND FOR INTERNATIO
NAL 

CRIMINAL JUSTICE 

(a) Past attempts 

The demand for international criminal justice blew up, 4s it were, in the 1990s. 

However, it was not new. As early as 1919, after the First World War, the victors had 

28 B, V. A. Réling, “The Significance of the Laws of War’, in A. Cassese, ed., Current Problems of Inter- 

national Law (Mil
an: Giuffré, 1975), at 137-9. 
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provided in the peace treaty with Germany, signed at Versailles, for the punishment of 

the major parties responsible for war crimes and went so far as to lay down in Articde 

227 the responsibility of the German Emperor (Wilhelm II) for ‘the supreme offence 

against international morality and the sanctity of treaties’. However, the Emperor was 

not prosecuted, for the Dutch Government refused to extradite him. 

The same attempt was repeated in similar historical circumstances, namely after the 

Second World War. Again this was ‘victors’ justice’. Two ‘international’ tribunals were 

set up, one to try the major German ‘war criminals’ (the Nuremberg IMT), the other 

to try the major Japanese leaders and politicians accused of very serious breaches 

of international law (the Tokyo Tribunal). The Allies instituted other tribunals in 

Germany: these were courts composed of judges from some of the allied countries 

(primarily US nationals) and sitting in judgment over minor alleged war criminals, 

Furthermore, German courts were authorized and indeed requested, under Law no, 

10 passed by the Control Council established by the four major Powers (USA, Britain, 

France, and the Soviet Union) to try persons accused of war crimes, crimes against 

humanity, or crimes against peace. 

The major drawbacks of the two ‘international’ Tribunals was that in practice they were 

composed of judges appointed by each of the four Powers; the prosecutors too were appointed 

by each of those Powers and acted under the instructions of each appointing State. Thus, the 

view must be shared that the two Tribunals were not international courts proper, but judicial 

bodies acting as organs common to the appointing States. The Nuremberg IMT admitted this 

legal reality when it stated that: “The making of the Charter [of the IMT] was the exercise of 

the sovereign legislative power by the countries to which the German Reich unconditionally 

surrendered; and the undoubted right of these countries to legislate for the occupied territories 

has been recognised by the civilised world. ... The Signatory Powers created this Tribunal, 

defined the law it was to administer, and made regulations for the proper conduct of the Trial. 

In doing so, they have done together what any one of them might have done singly, for it is not to 

be doubted that any nation has the right thus to set up special courts to administer law’ (at 218; 

emphasis added). 

In spite of all their deficiencies, it was salutary that, by setting up these two 

‘international’ Tribunals, for the first time States broke the monopoly of national 

jurisdiction over international crimes, a monopoly that until then had been the rule. 

(b) The turning point in the early 1990s 

A major breakthrough occurred in the early 1990s. Various factors led to a new ethos 
in the world community and a strong request for international criminal justice. Two, 
in particular, should be underscored. 

First, the end of the cold war proved to be of crucial importance. It had significant 
effects. For one thing, the animosity that had dominated international relations 
for almost half a century dissipated. In its wake, a new spirit of relative optimism 
emerged, stimulated by the following factors: (a) a clear reduction in the distrust and 
mutual suspicion that had frustrated friendly relations and co-operation between the 
Western and the Eastern bloc; (b) the successor States to the USSR (the Russian 
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Federation and the other members of the Confederation of | 

- to accept a growing number of principles and rules of sh ecepandeny) States) came 

there emerged unprecedented agreement in the UN SC a matinniie (c) as a result 

the views of the five permanent members, with the ae # increasing convergence in 

| became able to fulfil its functions more effectively equence that this institution 

Another effect of the end of the co ae 

| problems of that bleak period, during a ae serpanereeReos ee: . 

managed to guarantee a modicum of international order in that pore th wr 

powers had acted as a sort of policeman and guarantor in its respective spin 

influence. The collapse of this model of international relations vee in nes of 

negative consequences. It entailed a fragmentation of the international communit 

and intense disorder which, coupled with rising nationalism and gaa 

resulted in a spiralling of mostly internal armed conflicts, with much bloodshed aa 

cruelty. The ensuing implosion of previously multi-ethnic societies led to gross viola- 

tions of international humanitarian law on a scale comparable to those committed 

during the Second World War. 

Its emphasis on the need to respect human dignity and consequently to punish ‘all 

those who seriously attack such dignity begot the quest for, or at least gave a robust 

impulse to, international criminal justice. 

31.5.2 THE ESTABLISHMENT OF THE TWO AD HOC TRIBUNALS| 

FOR THE FORMER YUGOSLAVIA AND RWANDA 

The conflicts which erupted in, amongst other places, the former Yugoslavia and — 

Rwanda and the atrocities they engendere
d served to rekindle the sense of outrage felt . 

at the closing stage of the Second World War. By way of response, the UN Security © 

Council, pursuant to its power to decide on measures necessary to maintain or restore 

international peace and security under Chapter 
VII of the UN Charter, set up two ad 

hoc tribunals: in 1993, by resolution 827 (1993), the International Criminal 
Tribunal. 

for the former Yugoslavia (ICTY), and in 1994, by resolution 955 (1994), the Inter- 

national Criminal Tribunal for Rwanda (ICTR). The former was empowered to exer- 

cise jurisdiction over grave bre
aches of the Geneva Convention

s, violations of the laws 

and customs of war, genocide, and crimes against humanity allegedly perpetrated in 

the former Yugoslavia since 1 January 1991. The latter was called upon to adjudicate 

genocide, crimes against humanity, violations of Article 3 common to the Geneva 

Conventions and of the Second Additional Protocol allegedly perpetrated in Rwanda 

(or in ‘the territory of
 neighbouring States’ by Rwandan citizens) between 1 January 

and 31 December 1994. 
vas sm 

The establishment of the ICTY has attracted much criticism, the principal 

objections being that (i) the Tribunal was created to make up for the piste 

diplomacy and politics, and merely p
ointed up the inability 

of both the ie Bi 
i 

and the UN SC to find a swift and proper solution to the conflict in the orm 

The other crucial factor was the increasing importance of the human rights doctrine. - 
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Yugoslavia—in short, that the Tribunal was a sort of ‘hg leat’; (ul) by establishing 

the Tribunal the SC exceeded its powers under the Charter, adopting an act that was 

patently «/tra vires; (iii) in creating a criminal court dealing only with crimes allegedly 

committed in a particular country, instead of granting to the new court jurisdiction 

over crimes committed everywhere in the world, the SC opted for ‘selective justice’; 

and, (iv) the Tribunal manifested an anti-Serb bias. 

The first criticism is correct, although half a loaf is better than pie in the sky and, 

in the absence of a permanent criminal court with universal jurisdiction, establishing 

the ad hoc tribunals proved salutary. The second criticism was proved to be wrong by 

the judgment of the Tribunal’s Appeals Chamber in Tadic (Interlocutory Appeal) 

($§$9-40). With regard to the objection that the Tribunal is biased, focusing on 

bringing mainly Serbs to trial (and in addition failing to prosecute NATO servicemen 

or leaders for the 1999 attacks on Serbia), it is necessary to distinguish between the 

Prosecutor and the Bench. The Prosecutor enjoys sweeping powers and among other 

things decides whom to prosecute. Judges are on the receiving end and cannot inter- 

fere with specific choices made by the Prosecutor. In addition, it is highly question- 

able that the various Prosecutors have had any anti-Serbian bias: they have always 

argued that their prosecutorial choices were primarily dictated by the availability of 

evidence. 

21.5.3 THE INTERNATIONAL CRIMINAL COURT (ICC) 

The iCC was created in 1998 by a Diplomatic Conference held in Rome. The Court 

has jurisdiction over only ‘the most serious crimes of concern to the international 

community as a whole’ (Statute, Preamble, para. 4), which according to Article 5.1 

of the Statute are: genocide, crimes against humanity, war crimes, and the crime of 

aggression. Generally speaking, this reflects the jurisdictional reach of the ad hoc 

tribunals, being a combination of ICTY Articles 2-5 and ICTR Articles 2—4, to which 

the crime of aggression had been added. However, the correlation is made even closet 

by reason of ICC Article 5.2 which makes the jurisdiction of the ICC over aggression 

conditional upon the adoption of a definition, and this is yet to happen. For the 

moment, the subject matter jurisdiction of the ICC is, then, restricted to genocide 

war crimes, and crimes against humanity. This cautious approach was adopted if 

order to facilitate as rapid and as widespread acceptance of the Statute as possible 

thus paving the way for early ratification and allowing the ICC to enter into operation 

as soon as possible. Once it has established credibility and gained the respect of th 

international community, the range of international crimes over which the ICC cat 

exercise jurisdiction may be expanded with the consent of the States parties. Thi 

same concern also accounts for the manner in which key aspects of the ‘jurisdictiona 
architecture’ of the Statute have been constructed. 

The starting point concerns the essential ‘preconditions to the exercise of jurisdic 

tion’. According to Article 12.2 of the Statute, the Court may exercise jurisdictio’ 
only in cases where (a) the alleged crime has been committed on the territory of 
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A critical 
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ha = ponds of the ICC is that its jurisdiction is complementary to that of 

nation crip justice systems. It does not replace national courts; indeed, national 

— — over the ICC. According to Article 17 of the Statute, a case is to 

e . ared ina missible if itis being investigated or prosecuted (or has been investi- 

gate ) by national authorities, unless the State in question is unable or unwilling 

genuinely to carry out the investigation or prosecution. This flows naturally from 

principles of State sovereignty and means that the ICC jurisdiction has something of 

a residual flavour. 

The aim of the drafters was to construct a Court that was independent, fair, 

impartial, effective, representative, and free from political influence. However, the 

relationship between the ICC and the SC was a source of difficulty during the draft- 

ing of the Statute and remains a central, yet delicate, issue. In particular, the USA 

sought some sort of SC control of the ICC, arguing that the ICC ‘must operate in 

co-ordination—not in conflict—with the Security Council’! However, this approach 

was widely rejected within the international community on the ground that, in order 

to have credibility, the Court (and its Prosecutor) would have to operate free of 

political control, be it the control of the SC or of St
ates parties to the Statute. 

This debate finally resolved itself into the question of the s
o-called ‘trigger mechan- 

isms’ by which the jurisdiction of the ICC c
an be activated. According to Article 13 of 

the Statute the Court can exercise jurisdiction over crimes falling within the scope 

of the Statute only when
 a situation has been referred to the Prosecutor (a) by a State 

party to the Statute, (b) by the SC acting under Chapter VII of the UN Charter, or 

(c) where the Prosecutor him/hers
elf initiates an investigation. This latter route to the 

seizing of the Court was particularly controversial 
and a number of safeguards—or 

barriers—were therefore erected to guard against the possibility of an autonomous 

Prosecutor exercising excessive 
zeal. First, under Artic

le 15 the role of the Rea
son is 

to examine “nformation’ and he must seek the authorization 
of a pre-trial nee 

of the Court itself if there is to be a thorough ‘investigation of fm tr 

‘ : 
i apter ce) 

Article 16 permits the SC, by means of a resolution adopted under Chap 

ill Ri i te Ambassador to the United Nations (17) June 

31 Statement by the Hon. Bill Richardson, United States et Baise pst
 ee 

1998); UN Press Release L/ROM/11,
 ‘United States Declares at Con 

or 

Play Important Role in Proposed 
[International Crim

inal Court (17 June , 
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the UN Charter, to block the ‘commencement or continuance of investigations for a 

period of up to 12 months’. These safeguards notwithstanding, the USA maintained 

its objections to the referral of situations by State parties and by the Prosecutor, 

arguing that this rendered members of US armed forces participating in peacekeeping 

operations around the world open to prosecution by the ICC and that, in 

consequence, it might be faced with cases motivated by political hostility.** 

21.6 THE ESTABLISHMENT OF SO-CALLED 

INTERNATIONALIZED OR MIXED CRIMINAL 

COURTS OR TRIBUNALS 

After deciding to create the Rwanda Tribunal, which took considerable time and 

effort, the SC arguably reached a point of ‘tribunal fatigue’. Indeed, the logistics of 

setting up the ad hoc tribunals for the former Yugoslavia and Rwanda had strained 

the capacity and resources of the United Nations and the time of the SC, which 

frequently found itself seized with issues and problems concerning the tribunals and 

their administration. Thus the desire to establish such tribunals waned and, further- 

more, the SC did not consider other international conflicts to be of a scale sufficient to 

justify their establishment. 

Nevertheless, with the passing of time, the Council came to consider the situations 

in, among other places, Sierra Leone, East Timor, and Cambodia. However, the solu- 

tion has been to create not an ad hoc tribunal along the lines of the ICTY or ICTR but 

to establish mixed courts exhibiting features of both national and international juris- 

diction. Such courts have been set up for Sierra Leone, East Timor and Kosovo and an 

attempt is also being made to establish them for Cambodia. In the case of Sierra 

Leone, the Statute of a Special Tribunal was drafted in October 2000, at the request of 

the UN Secretary-General, and was adopted and entered into force in January 2002. 

‘Mixed’ or, as they are often termed, ‘internationalized’ courts and tribunals are 

judicial bodies with a mixed composition, consisting of both international judges and 

judges having the nationality of the State where trials are to be held. Such courts 

and tribunals may be organs of the relevant State, being part of its judiciary. This is 

32 See SC res. 1422 (12 July 2002) and res. 1487 (12 June 2003) which remove en bloc from the jurisdiction 

of the Court cases that may arise ‘involving current or former officials or personnel from a contributing state 

not a party to the Rome Statute over acts or omissions relating to a United Nations established or authorized 
operation’ for a 12-month period. The SC expressed the intention to renew this request annually ‘for as long 
as necessary (but it was not renewed in 2004). 

33 Statement by the Hon. Bill Richardson, US Ambassador to the UN (17 June 1998). The USA has now 

entered into a series of bilateral treaties with States under the terms of which it is agreed that no US 

servicemen serving in UN-authorized operations in a State party to the Statute will be transferred to the 
jurisdiction of the Court. 
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the position of the court in K in Kosovo ¢ ‘Special P: ‘or Seri Ori 4 
ete, Sik and the “Special Panel for Serious Crimes 1n 

: | s also the model under consideration for the proposed Cambodian 

xtra-ordinary Chambers. Alternatively, the court may be int i i 
detain >be ' > aay be international in nature: 

oe Y vupiunder.an international agreement and not be a part of the national 

judiciary, as is the case with the Special Court for Sierra Leone. 

arn Baoan historical and practical—combine to warrant the establish- 

ee of suc bodies. First, when serious and widespread crimes have been committed 

uring a particular situation or emergency, to assist in the post-conflict peace- 

building process, and also to deter the future commission of large-scale offences, it 

may be considered more appropriate to bring those responsible for serious crimes to 

trial than to offer amnesties or to put in place truth and reconciliation commissions. 

However, in such situations there may well have been a breakdown of the judicial 

system, as was the case following the civil wars in East Timor and Sierra Leone or an 

international conflict, as in Kosovo. 

Second, even if some time has passed since the crimes were comm
itted and a stable 

government has taken root, historical factors might entail that the judiciary is not 

capable of administering justice in an unbiased and even-handed manner. This is the 

case in Cambodia, where the presence in the government of persons who are allegedly 

closely linked to the perpetrators of genocide, together with concerns over the. 

independence of the judiciary, raise concerns regarding the fairness of the trial pro- 

cess. It may also happen that the population itself prevents or hampers the conduct of 

a fair trial: in Kosovo, the ethnic biases of Kosovo Albanians and Serbs rendered the. 

presence of international judges indispens
able for the administration of justice. 

Third, the establishment of an international tribunal si
mply might not be an option 

because of the lack of political wil
l within the relevant international organizations

, Or 

the unwillingness of the major Powers to provide the necessary fun
ds. 

Finally, those responsible for finding a solution may feel that using the national 

judiciary but under some
 form of international scrutiny, or even control, may prove 

advantageous in numerous ways. For example, it might help address nationalistic 

concerns about handing over the administration of justice —an essential prerogative 

of sovereign power—to 
international bodies. On the more positive side, mixed courts | 

allow for the involvement of local prosecutors and judges who are familiar with the 

mentality, language, and habits of those with whom they are coming into contact. 

They might also allow for more expeditious prosecution whilst not compromising 

international standards. Moreover, holding trials in the territory where the crimes 

have been committed 
ensures maximum 

visibility, which can have a cathartic effect 

as regards victims oF their relatives, and through the public stigmatization « 

culprits and the issuance of just retribution, 
thereby contributing to ra ae 

gradual reconciliation. At an even more general level, the experienc
e © he 

in mixed tribunals might produ
ce a significant spill-over 

effect, in that it es \ pen 

in promoting the democratic legal training of the local prosecuting an judici 

authorities. 
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21.7 INTERNATIONAL TRIALS: MAIN MERITS 

International tribunals enjoy a number of advantages over domestic courts, par- 

ticularly those sitting in the territory of the State where atrocities have been 

committed. 

First of all, it is a fact that national courts are not inclined to institute proceedings 

for crimes that lack any territorial or national link with the State. Until 1994, when 

the establishment of the ICTY gave a great impulse to the prosecution of alleged war 

criminals, the criminal provisions of the 1949 Geneva Conventions had never been 

applied. National courts are still State-oriented and loath to try foreigners who have 

committed crimes abroad against other foreigners. For them the short-term objectives 

of national concerns seem still to prevail. This is also due in part to the failure of 

national parliaments to pass the necessary legislation granting courts universal juris- 

diction over international crimes. As for crimes committed by nationals in the State 

territory, courts may be reluctant to bring the suspects to trial whenever they happen 

to be senior State officials or persons strongly supported by such officials. 

Second, the crimes at issue being serious breaches of international law, inter- 

~ national courts are the most appropriate bodies to pronounce on them. They are in a 

better position to know and apply the relevant law, i.e. international rules. 

Third, international judges may be more impartial and unbiased, or at any rate 

~ -more even-handed than the national judges who have been caught up in the milieu in 

_ which the crime under trial has been perpetrated. The punishment of alleged authors 

of large-scale crimes by international tribunals normally meets with less resistance 

than-national punishment, as it hurts national feelings much less. 

Fourth, international courts can investigate crimes with ramifications in many 

countries more easily than national judges. Often the witnesses reside in different 

- countries, other evidence needs to be collected thanks to the co-operation of several 

. States, and in addition special expertise is needed to handle the often complex and 

‘difficult legal issues raised in the various national legislations involved. 

Fifth, trials by international courts may ensure some sort of uniformity in the 

application of international law, whereas proceedings conducted before national 

courts may lead to a great disparity both in the application of that law and the 

penalties meted out to those found guilty. 

Finally, the holding of international trials—enjoying greater visibility than national 

criminal proceedings—signals the will of the international community to break with 

the past, by punishing those who have deviated from acceptable standards of human 

behaviour. In delivering punishment, the international community’s purpose is not so 

much retribution as stigmatization of the deviant behaviour, in the hope that this will 

have a modicum of deterrent effect. 
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21.8 THE NEED FOR INTERNATIONAL CKIMINAL 

COURTS TO RELY UPON STATE CO-OPERATION 

Some major features of international criminal courts stand out. They pronounce on 

ecm ‘si re bist tdns State of which they are not the judicial organ. 

y where crimes falling under their jurisdiction 

have been perpetrated. They are located in a distant country, or at any rate in a 

country not necessarily close to the scene of the crimes. In short, they are not the 

forum delicti commissi.** 

Another unique feature of these tribunals is that they exercise jurisdiction directly 

over individuals living in a sovereign State and subject to the exclusive jurisdiction of 

such State. In addition, in most cases, when perpetrating the alleged crime these 

individuals have acted qua State officials or at least at the instigation or with the 

support or the endorsement or acquiescence of State authorities. In principle, 

international tribunals are therefore intended to cast aside the shield of sovereignty: 

However—and this is another salient trait—in fact they cannot reach those indi- 

viduals without going through national authorities. These courts do have the power 

to issue warrants for the seizure of evidence or the searching of premises, and to 

issue subpoenas or arrest warrants. However, they cannot enforce the acts resulting 

from the exercise of those powers, for lack of enforcement agents working under 

their authority and empowered freely to enter the territory of sovereign States and 

exercise enforcement functions there, notably vis-a-vis individuals acting as State 

officials. This is the major stumbling block of 
these courts and tribunals. They 

lack an 

autonomous police judiciaire overriding national authorities. They are like giants 

without arms and legs, who therefore need artificial limbs to walk and work. 

These artificial limbs are the State authorities. If the co-operation of States is not 

forthcoming, these tribunals are paralysed. 

21.9 THE MAIN PROBLEMS BESETTING 

INTERNATIONAL
 CRIMINAL PROCEEDINGS 

The crucial problem international criminal courts must face has already been 

mentioned: the need for States’ co-operation. As long as States either refuse out- 

right to assist those courts in collecting evidence or arresting the indictees, or do 

34 This also is the fo
rum conveniens. A

s the Supreme Co
urt of Israel stated in 

Eichman n, ‘normally a me
 

majority of the witnesses 
and the greater part o

f the evidence are concentrated in. - - the ex » er
an 

i i 
con 

cae were commi
tted] and (this] is therefore 

the most convenien
t place (forum conve

niens) for the 

of the trial’ (at 302). 
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specific forms of terrorism (such as taking hostages or hijacking aircraft) and are 

intended to co-ordinate the national action taken by each contracting State against 

these forms of terrorism; in particular, they make provision for the arrest and 

prosecution or extradition of terrorists. Other peaceful responses, also collective in 

nature, are those ‘measures not involving the use of armed force’ that the SC may 

order or recommend pursuant to Article 41 of the UN Charter, to react to acts of 

terrorism amounting to a threat to the peace or a breach of the peace. 

Coercive or forcible responses involve the use of armed force in the territory of 

another State or in areas not subject to national sovereignty (high seas, international 

airspace), either by individual States on their own initiative or by one or more States 

at the behest of, or following a recommendation by, the UN SC. They include such 

actions as destroying terrorist bases and killing terrorists. Very often these actions are 

designed not only to punish a specific act of terrorism but also to prevent further acts. 

22.3 HIERARCHY BETWEEN TYPES OF 

RESPONSES TO TERRORISM 

Before turning to look at these two types of response in some detail, it is worth briefly 

considering the circumstances in which resort to one or other type is generally 

had and, in particular, whether there exists some hierarchy between the two. This 

problem arises both when actions involving the use of force are in keeping with the 

UN Charter and when they are not. ' 

The fundamental principles of the international community, as. laid down in the 

UN Charter and subsequent basic texts, indicate that peaceful responses must come 

first. Thus, the UN Charter provides in Article 2.3 that ‘all Members shall settle their 

international disputes by peaceful means in such a manner that international peace 

and security, and justice, are not endangered’. This is reiterated, and given content, in, 

inter alia, the 1970 Declaration on Principles of International Law concerning 

Friendly Relations and Co-operation among States (GA Res. 2625(XXV)).! It follows 

that only after every effort has been made to deal with a terrorist attack by peaceful 

means may States resort to military action (see above, 3.5). However, one of the 

drawbacks of the current legal regulation is that rules provide that ‘peaceful measures 

must be tried and exhausted before coercive measures are used’, but fail to compel 

States to try to exhaust any particular peaceful measures. In the absence of advance 

agreement, we are presumably thrown back on ad hoc negotiations, which may be 

more or less wholehearted. 

| Article 2.3 provides that ‘States shall . . . seek early and just settlement of their international disputes by 
negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or 
arrangements or other peaceful means of their choice . . . The parties to a dispute have the duty, in the event 

of failure to reach a solution by any one of the above peaceful means, to continue to seek a settlement of the 

dispute by other peaceful means agreed upon by them.’ (See also Article 2.4.) 
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State practice shows that i < at In some cases, for whi 
en 

5) natever rea 5 icai itl 

or military), States do opt immediately for a forcib easons (ideologicai, political, 

sane we y for a forcible response to terrorist activity and 

greater admonition from the rest of the internati 
se ea : e international community than a 

< e . e . nati > ~ 

a “ se ‘deviations’ do not detract from the general rule 

Pp remedies should be exhausted first. This is one of those areas where 0 

cannot expect to find absolutely consistent practice ve 

There is another respect | ic ; ; neti pect in which the peaceful and coercive responses are not on the 

‘ a . 7 is relates to the sources of the international law respectively governing 

t aa e rules governing the coercive responses are part of the law on the use of 

armed force. For the most part this is customary international law (even though, of 

course, its roots may lie in treaties, particularly the UN Charter). It follows that these 

rules are binding on all subjects of international law. By contrast, except for the 

general principle on the peaceful settlement of disputes (supra 3.5), the rules govern- 

ing the peaceful response are contained in treaties (see 22.4.1). They have the advan- 

tage of being clearer and less ambiguous than the customary law on the use of force, 

but also one important shortcoming: they are binding only on those States that have 

ratified or acceded to the relevant treaties and, even then, only on a strictly reciprocal 

basis; in other words, they are not universally applicable. 

| 22.4 PEACEFUL RESPONSES 

22.4.1 TREATIES ON TERRORISM 

Mechanisms for peaceful responses to terrorism can be found in a number of 

agreements of various kinds. So far it has not been possible to gain acceptance of a 

universal treaty covering all kinds of terrorist acts. A convention of this type was 

drafted in 1937 and even approved b
y the League of Nations, but never entered into 

force.’ Regional treaties of this type have also proved elusive. Hitherto there has been 

only one, the 1977 European Convention on the Suppression of Terrorism, to which 

further reference is made below. 

There have been, however, a number of multilateral treaties covering specific types 

of terrorist acts (sometimes incidentally to other subject matter): hijacking aircraft 

(the 1970 Hague Convention); sabotaging aircraft (the 1971 Montreal Convention); 

attacking so-called “internationally protected persons’, for example heads of State, 

heads of government and diplomats (the 1973 New York Convention); taking 

hostages (the 1979 New York Convention); hijacking ships (the Convenor for the 

Suppression of Unlawf
ul Acts against the Safety

 of Maritime Navigation, of 10 March 

1988, with a Protocol on the safety of fixed platforms located on the continental 

shelf); delivering, placing, discharging, OF detonating an explosive or other lethal 

device (Convention of 15 December 1997 on terrorist bombing; 
1998 International 

2 See text in Hudson (ed.), International Legislat
ion (1941), 7, at 862. The convention was @ total failure: 

only 24 States signed
 it and only one; India, ratified it. 
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Convention for the Suppression of Terrorist Bombings); financing terrorism 

(Convention of 9 December 1999). 

One should not forget, also, the various treaties that regulate the conduct of armed 

conflict. If we see terrorist acts as any acts of violence committed against innocent 

people for the purpose of spreading terror and thereby coercing States in some way, 

it immediately becomes apparent that terrorism may be committed in war as easily 

as in the context of peaceful relations. It is significant, therefore, that the Fourth 

Geneva Convention of 1949 and the two 1977 Additional Geneva Protocols contain 

provisions protecting civilians and banning terrorist attacks.” 

A final category of treaties relating to terrorism is that of bilateral treaties, par- 

ticularly those relating to extradition and co-operation between judiciaries. While 

generally not specifically directed to terrorism, these treaties can be useful, for 

instance, in securing the extradition of those who have committed terrorist acts and 

have then taken refuge in the territory of the other party to the treaty (the same holds 

true, a fortiori, for the EU Council Framework Decision of 13 June 2002 on the 

European Arrest Warrant and the Surrender Procedures Between the Members States 

(2002/584/JHA, in Official Journal of the European Communities, 18.7.2002, L 190/1), 

Article 2.1 of which includes terrorism among the offences for which member States 

are allowed to issue a ‘European’ arrest warrant). 

The main aim of all these treaties is to co-ordinate national judicial measures so as 

to ensure that terrorists are brought to justice somewhere. All the multilateral instru- 

ments just mentioned enshrine the principle aut dedere aut prosequt: contracting 

States on whose territory those suspected of terrorist acts happen to be must either 

hand them over to whichever other contracting State requests their extradition in 

accordance with the treaties, or, if no extradition is sought (or extradition is denied 

on legitimate grounds), prosecute them. States cannot just allow the terrorists to go 

scot-free. Thus, an important feature of these treaties is this universal (or, better, 

“quasi-universal’) jurisdiction: any contracting State not wishing to extradite a person 

suspected of acts of terrorism has jurisdiction over that person whether or not the acts 

harmed its territory or its nationals; it is sufficient for that contracting State simply to 

have laid its hands on the suspected terrorists. 

There are however some major problems with these treaties. First, there is the usual 

problem that not enough States are parties to them. In particular, not enough States 

that actually count in this field are parties, that is, those States on whose territory 

terrorists seem consistently to end up. Italy, for instance, was not a party to the 1979 

New York Convention on the Taking of Hostages at the time of the Achille Lauro affair 

in 1985; more recently, the hijackers of a Kuwaiti aircraft were allowed to escape owing 

to the fact that Algeria was not a party to the relevant treaties and, accordingly, could 

not be compelled to “extradite or prosecute’ them. 

3 See Article 33.1 of the Fourth Geneva Convention as well as Article 51.2 of the First Additional Protocol 

and Articles 4.2(d) and 13.2 of the Second Additional Protocol. See also Article 3(d) of the ICTR Statute. 

It should be recalled that Article 22 of the 1922 Hague Rules on Air Warfare prohibited the ‘aerial bombard- 
ment for the purpose of terrorizing the civilian population’. 
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Second, there is the (: 
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foe ies contain no effective enforcement provisions. If a party fails to 
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ailed to comply with the 1979 Convention on the Taking of Hostages and Italy failed 

to abide by its 1983 extradition treaty with the United States, without, in each case 

there being any relevant consequences. 

A third problem with these treaties is that most of them (with some exceptions: 

e.g. the 1977 European Convention and the 1988 Maritime Convention) do sit 

specify that terrorist acts may not be deemed ‘political offences’ and consequently 

their alleged authors are exempted from extradition. Terrorist acts are, of course, 

inspired by political (or ideological) 
motives; however, the methods used are such that 

the advantages normally accorded to political offences (for instance, holding political 

rallies in an authoritarian State that bans such manifestations of political freedom, 

assaulting a sanguinary dictator) should not apply." 

A further problem is that the obligation these treaties impose upon States parties 

to search for, and arrest, suspects tends 
to be treated in an insufficiently rigorous way.” 

4 Even the two exceptions referred to in the text above do not a
dequately deal with the problem. The 1988 

Maritime Convention is concerned with various ki
nds of unlawful act performe

d on or in connection with s
hips 

(other than warships OF State-owned or -operated ships.being used for naval auxiliary, customs, OT police 

purposes: Articles 1 and 2)
 where such ships are navig

ating through, or are schedu
led to navigate into, through

, or 

from, waters outside the t
erritorial sea of any one St

ate or where the offender 
or suspect is found in the t

erritory of 

another State (Article 4). 
The acts covered include s

eizing control ofa ship, violent acts against p
ersons on boarda 

ship, or destruction of or damage to 4 ship or its navigational facilities, where such acts endanger the safe 

navigation of the relevant ship (Article 3). The Convention provides that these acts ‘shall be deemed to be 

included as extraditable o
ffences (Article 11.1) in cases where there 

is an extradition treaty bet
ween States. This 

seems to imply that they cann
ot be the subject of a

ny ‘political offences’ 
exception. However, wh

ere there is no 

extradition treaty between the States concerned, extradition for these acts is said to be ‘subject to thes: 

conditions provided for by the law of the 
requested State’ (Article 11.2 and 11.3). These conditions could 

presumably include a 
condition that offences characterize

d as ‘political’ will not be
 the subject of extraditio

n. 

The 1977 European Conv
ention is rather more satisfactory in that Article 1 actually spells out that ‘for the 

purposes of extradition between contracting States none of the following offences shall be regarded as a 

political offence or as an offence connected with a political offence or as an offence inspired by political 

motives’. Article 1 goes on to list six types of ter
rorist act, which include offences withi

n the scope of the 1970 

Hague Convention, those within the scope of the 1971 Montreal Convention, certain
 kinds of attack on 

‘internationally pr
otected persons’, 

and certain other offences involving kidnapping
, hostage taking, and the 

use of bombs, automatic firearms, and the like. In addition to these acts, Article 2 also allows contracting 

States to deem other terrorist-type acts non-political for the purposes of extradition. However, at the same 

time, Article 13 of the 1977 Eur
opean Convention makes provision f

or a State to enter 
reservations. 

5 For instance, the 1988 Maritime Convention imposes no specific obligation to search for suspects 

believed to be present in the territory of a State party. As regards 
arrest, the Convention j

og paseo 

State to arrest suspect
s ‘upon being 

satisfied that the circumstance
s S° warrant’ and ‘in accor ance with 1 

law’ (Article 7). In this, it repeats the language used in a number of the earlier treaties: the 1970 Hague 

Convention (Article VI(1) ), the 1971 Montreal Conven
tion (Article 6.1), and

 the 1973 and 1979 N
ew York 

Conventions (Article 6.1). States are thus left with a large measure of discretion to decline to arrest suspects 

for reasons more 
‘political’ than li

nked to the availability 
of evidence. 
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This obligation is crucial because the ‘extradite or prosecute’ rule can obviously be 

rendered meaningless if States allow suspects to remain hidden or to abscond. 

Finally, these treaties simply oblige States on whose territory suspected terrorist 

are apprehended to bring them before the national prosecuting authorities. There 

is no obligation to bring those persons to trial. It follows that in those States where 

prosecution is discretionary, prosecutors may eventually decide not to institute 

criminal proceedings, either because they consider the offence not serious or on other 

grounds. 

22.4.2 UN SANCTIONS AGAINST STATES INVOLVED IN 

TERRORIST ACTIONS 

Another peaceful response may be put into effect when the SC recommends or 

decides upon the adoption of sanctions (see 17.2) or centralized countermeasures 

(see 15.5.1) against States assisting terrorists or directly or indirectly participating in 

terrorist action. 

A significant instance in this respect is the SC taking of sanctions in 1992 against 

Libya for the blowing up of Pan Am flight 103 over Lockerbie (Scotland), in 1988 and 

France’s UTA flight 772 over the Republic of Niger in 1989. , 

In 1992, concerned over the results of investigations into the two terrorist attacks, ‘which 

implicate[d] officials of the Libyan Government’ the SC adopted res. 731 (1992), by which it 

deplored ‘the fact that the Libyan Government ha[d] not yet responded to the [. . .] requests to 

cooperate fully in establishing the responsibility for the terrorist acts’. Two months later, faced 

with persistent Libyan failure to co-operate (Libya had instituted proceedings against the UK 

and the USA before the ICJ, based on the Montreal Convention, insisting on its right to 

prosecute in its own domestic legal forum the suspected authors of the bombing, pursuant to 

the aut dedere aut prosequi rule laid down in the Convention), the SC adopted res. 748 (1992), 

which among other things decided on a string of sanctions against Libya, to be taken by ‘all 

States’; they included: (i) to deny permission to any aircraft destined to Libya to take off from, 

land, or overfly their territory; (ii) to prohibit the supply of any aircraft or aircraft components 

to Libya; (iii) to prohibit any provision to Libya of arms and ammunitions, technical advice, 

assistance, or training on military matters. The SC also set up a Committee responsible for 

monitoring compliance with the decisions on sanctions as well as recommending appropriate 

measures in response to violations. It would seem that over the years these sanctions have 

proved effective, for in 2003 Libya eventually acknowledged responsibility and paid compensa- 

tion to the victims, as a result of which the SC lifted the sanctions and dissolved the Committee, 

by res. 1506 (2003). 

Furthermore, following the attacks of 11 September 2001 against the USA, the 

SC adopted on 28 September 2001 res. 1373 (2001) whereby, acting under Chapter 
VII of the UN Charter, it laid down a set of stringent obligations for all States 
concerning steps that they must take within their respective legal systems to prevent 

and repress terrorism. The SC thus in fact legislated on national action against terror- 
ism. In addition, it set up a Committee (the so-called Counter-Terrorism Committee), 



charged with monitoring the implement oe ation of . vd those obligations. the resolution and fulniment of 
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22.5 FORCIBLE RESPONSES TO TERRORIST ACTION 

22.5.1 THE LAW 

As pointed out above, so far some States have reacted to terrorist attacks by attacking” 
States hosting or actively supporting terrorists, blowing up terrorist bases tolerated by 
States, or intercepting aircraft carrying terrorists in international airspace. What are | 
the international rules governing this forcible reaction? ee ee 

It has been noted above (Chapters 3, 18) that the basic rule about thé unilateral use’ 
of force in international relations is that such use is forbidden, except in the exercise . 
of the ‘inherent right of individual or collective self-defence if an armed attack . 
occurs’. “Armed attack’ in this context means a very serious onslaught either on the’ 
territory of the injured State or on its agents or citizens while at home or abroad (in- 

another State or in international waters or airspace). To qualify as an armed attack, 

terrorist acts must form part of a consistent pattern of violent terrorist action rather - 

than just being isolated or sporadic uses of violence. This can be deduced from (i) the - 

general principle referred to above, whereby States can only have recourse to‘military | 

force as a last resort, for the goal of international peace must always be the overriding 

factor in international relations, and from (ii) the general principle that unilateral 

force may only be used in international relations under exceptional circumstances. It 

follows that sporadic or minor strikes or raids do not warrant such a serious and 

conspicuous response as the use of force in self-defence. 

The first proposition above (that there must have been an armed attack by the State 

against which force is used) means, more specifically, that the international responsi- 

bility of that State must have been engaged in respect of the attack. Alternatively, the 

attack may have nothing to do with any organ or agent of the State and so it may be 

State responsibility may still be engaged, 

ional obligations in connection 

apparatus of any 

of backing from 

quite impossible to impute it to the State. 

however, if the State failed to discharge some internat , 

with the attack. Generally terrorist groups are not part of the official 

State, although they usually receive, in varying degrees, some form 

that official apparatus. 



470 CONTEMPORARY ISSUES 

There exist varying degrees of support which may be given by a State to terrorist 

groups. There are at least six principal ones. 

(1) At one end of the scale, terrorist groups committing acts of terrorism abroad 

may comprise State officials. This is fairly rare: the blowing up of an 

American plane in Lockerbie (Scotland) by Libyan State agents is a telling 

example. In a letter of 15 August 2003 to the UN the Libyan Charge d'affaires 

stated that Libya ‘accept[ed] responsibility for the actions of its officials’ 

(UN doc. $/2003/818, at 1). It also paid compensation for the terrorist attack (as 

well as for the blowing up of the French aircraft UTA 727) (as for Lockerbie, 

see also the judgment and sentence delivered by a Scottish Court sitting in the 

Netherlands: Abdelbaset Ali Mohmed Al-Megrahi and Al Amin Khalifa Fhimah), 

Similarly, in September 2004 Libya in fact admitted responsibility for the 1986 

terrorist bombing of the La Belle disco in Berlin (see 1.4 and 18.1.2). After the 

German Supreme Court on 24 June 2004 in Yasser Mohamed C. and others (at 

14-29) confirmed the ruling made on 13 November 2001 by the Berlin District 

Court that the Libyan secret service had masterminded, planned and 

contributed to executing the bombing, a Libyan charity headed by Qaddafi’s 

son (although formally not part of the Government) paid $35 million in 

compensation to Berlin victims (THT, 4—5 September 2004, at 3). 

(2) A State may choose to act not through its own organs but by employing 

unofficial agents, mercenaries, armed bands that are organized, equipped, 

commanded, and controlled by the State. 

(3) Terrorist groups may be ‘independent’ but may be supplied with financial aid 

or weapons by a State. 

(4) Alternatively, such terrorist groups may be supplied with logistical support, for 

instance training facilities, by a State. 

(5) At the much lower end of the scale, the situation may exist where a State does 

not support the terrorists in any ‘active’ manner (by providing aid, arms, etc.) 

but simply acquiesces in their seeking refuge on its territory before and after 

terrorist acts are committed against foreign countries, and generally speaking 

condones their presence on its territory or at any rate does not take coercive 

action to prevent or punish terrorism. 

(6 ~~” There may also be cases where terrorist organizations operate on the territory 

of a State which is unable to exercise control over them (either because the area 

is under the authority of insurgents or because the central authorities are no 

longer able to wield authority over large parts of the territory). 

In each of these situations, can one hold the view that the involvement of a foreign 

State in terrorist violence, or its ‘connection’ with such violence, is such as to allow the 

victim State to take forcible measures in the exercise of self-defence? 
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As to situations (3), (4), and (5), where arms or financi al aid, logistical support 
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anctuary are respectively given by a State to terrorists, there is no detailed legal 

regulation; only the two aforementioned general principles may be surely held 
applic- 

able. Legally, what matters is to establish (i) whether a particular State, by de eet or 

failing to repress terrorists on its territory, may be held responsible for ate attacks, and 

(ii) whether the attack is of such gravity as to authorize self-defence. | 

The issue was addressed, to some extent, by the ICJ in Nicaragua 
(merits). There the 

Court discussed however the granting of assistance to rebels, not to terrorists. 

Nonetheless, the Court’s reasoning may be used to discuss the question of terrorism. 

The Court held that, although providing rebels with logistical support, financia
l aid, 

and weapons may well violate international law (especially the fundamental
 principle 

of non-interference 
in the domestic affairs of another State), such assistance is not 

normally sufficient to ‘nvolve the assisting State in an armed attack: accordingly, it 

cannot justify resort to force in self-defence (whether individual or collective). Judges 

Schwebel (at 346-7) and Jennings (at 543) by contrast, 
took the view that providing 

insurgents with logistical support, OF at least logistical suppor
t coupled with weapons

, 
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cient to render the assisting State resp

onsible for an armed attack 
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sanctuary to rebels or terrorists. This active or passive assistance should engage the 

State’s responsibility for attacks by the rebel or terrorist troops. At the other end of the 

scale it may involve merely permitting insurgents or terrorists to sleep in disused huts 

in remote border areas, acquiescence which should not of itself engage the State’s 

responsibility for an armed attack. Although, as is commonly the case, the area between 

the two extremes remains ‘grey’, it may be safely contended that in those instances 

where the assistance or acquiescence is not sporadic but regular and consistent, one 

may well conclude that the State involved is responsible for a breach of Article 2(4) and 

must hence be held accountable for terrorist attacks coming from its territory. 

As for situation (6), clearly the State concerned may not bear responsibility for 

terrorist actions coming from organizations or units located on its territory. However, 

it may not oppose its sovereign rights to any foreign State that intends lawfully to use 

force against those organizations. 

It is thus apparent that in situations (3), (4), and (5) above—the most common 

ones—the rules are far from unambiguous and States may still have plenty of room 

for manoeuvre. While this element of flexibility may be seen as an advantage, it can 

ever yield only short-term gains. In the long run clear, rigorous legal restraints on the 

use of force are needed. Without them, States can all too easily descend into a whirl- 

pool of spiralling violence. Another danger of not having absolutely clear and limited 

legal restraints on the use of force is that the pressure on States to tackle the root 

causes leading to terrorism may be removed. This point is returned to below. 

22.5.2 STATE PRACTICE 

(a) Armed attacks against States allegedly harbouring terrorists, 1968-1998 

Over the years some States, chiefly Israel and the USA, have used force against other 

States in response to attacks coming from terrorists living there. Such attacks have 

been formally justified both as a response to terrorism warranted by Article 51 of the 

UN Charter, and as a means of deterring further attacks. The opposition of the 

international community to such forcible response is gradually dwindling. 

In 1968 Israel raided the Beirut airport, claiming that this was a response to earlier terrorist 

attacks on an Israeli aircraft in Athens airport, carried out by terrorists based in Lebanon. The 

UN SC unanimously condemned the action (res. 262 (1968) ). However, the USA, while voting 

for the resolution, pointed out that it had done so only because (i) in fact Lebanon was not 

responsible for the Athens action, and (ii) the Israeli response had been disproportionate.® 

In addition, Israel has consistently asserted in the SC that the giving of sanctuary to terrorists 

is a kind of ‘passive assistance’ that does give rise to a right to respond by force. In this way it 

has attempted to justify many military operations against Lebanon and other Arab States. The 

SC has, however, repeatedly refused to accept this justification.’ 

6 See UNYB (1968), at 228. 
7 See e.g. UN SC res. 228 (1966), 248 (1968), 256 (1968), 262 (1968), in Repertoire of the Practice of the 

Security Council Supp. (1966-68), pp. 130, 152 ff., 159, 164; res. 265 (1969), 270 (1969), in idem, Supp. (1969- 

71), at 211, 214; res. 316 (1972), in UNYB (1972), at 214; and res. 332 (1972), in idem, (1973), 218. 
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Reeser, Israel in 1985 attacked the PLO headquarters in Tunis. The SC condemned the 

action by resolution 573 (1985), but the USA abstained.’ 

In 1986 US aircraft attacked targets in Tripoli, claiming that the bombing was justified 

as self-defence in response to past terrorist attacks by Libyans on US nationals 3 

forestall future terrorist action. In the SC the USA, joi 

resolution condemning the US action."° 

as well as to 

ned by the UK and France, vetoed a draft 

In 1993 the USA fired missiles at the Iraqi intelligence headquarters in Baghdad, allegedly 

in response to an assassination attempt on the former US President Bush carried out in 

Kuwait two months before. The SC did not pass any resolution on the matter, but a number of 

States (chiefly the UK and Russia) supported the US legal argument or at least expressed 

understanding. Only China objected to the US action.'! In 1998 the USA again fired missiles, 

this time against Afghanistan and Sudan, in response to terrorist attacks carried out on 

US embassies in Kenya and Ethiopia by persons allegedly harboured by these two States. The 

SC met briefly and took no action. Pakistan, Russia, and some Arab States condemned the 

US action. 

(b) The armed attack by the USA and the UK against Afghanistan, 200 1—200
2 

The appalling events of 11 September 2001 dramatically brought the gravity of 

terrorism to the fore and contributed 
to a gradual alteration of the legal framework 

governing the use of force. Both on that day and in the following weeks it was not 

clear which terrorist group had launched the attack, or whether one or more States 

had been instrumental in organizing and effecting 
the strike, or had at least ha

rboured 

and assisted the terrorists. 

On 12 September the UN SC unanimously passed a resolution (res. 1368 (2001) ) 

which in its preamble ‘recognized’ the right of individual a
nd collective self-defence, 

plainly of the USA and other States willing to assist it, respectively. However, in 

operative §1 it defined the terrorist acts of 11 September as a ‘threat to the peace’, 

hence not as an ‘armed attack’ legitimizing self-defence under Article 51 (the same 

notions were restated in the SC res. 1373 adopted on 28 September of the
 same year). 
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In operative $5 the resolution expressed the SC ‘readiness to take all the necessary 

steps to respond to the terrorist attacks . . . in accordance with its responsibility under 

the Charter of the United Nations’; in other words, it declared itself to be ready to 

authorize military and other action, if need be. Thus, by this resolution, the SC 

wavered between the desire to take matters into its own hands and resignation to 

unilateral action by the USA. Probably, the will of the USA to manage the crisis by 

itself (with the possible assistance of States of its own choice), without having to go 

through the SC and regularly report to it, to a large extent accounts for the ambiguity 

of this resolution. 

On the same day the North Atlantic Council unanimously adopted a statement 

where it relied upon Article 5 of the NATO Statute, which provides for the right of 

collective self-defence in case of attack on one of the 19 members of the Alliance.'” 

By so doing all these States opted for the solution based on Article 51. They preferred 

this avenue to that of collective use of force under the authority of the SC. 

Thus, in a matter of a few days, practically all States took an attitude that implied 

a considerable departure from the legal system on the use of force, to the effect of 

broadening the notion of self-defence. First, States came to assimilate action by a 

terrorist group amounting to a ‘threat to the peace’ to an armed aggression by a State, 

entitling the victim State to resort to individual self-defence and third States to act in 

collective self-defence at the request of the former State. Second, while classic self- 

defence involves that a State reacts immediately to a specific aggressor State, in the 

events following 11 September it was considered admissible that the victim State 

could resort to a delayed response, reacting after some lapse of time. Third, under the 

UN Charter system self-defence, being an immediate reaction to aggression, implies 

that the State acting in self-defence may only strike at a specific State or group of 

States, the aggressor or aggressors; in other words, it may not choose the target. After 

11 September it was instead held admissible that the USA could establish on its own 

which State had harboured, supported, and assisted the terrorists, thus becoming 

itself accountable and a legitimate target of military reaction. 

Be that as it may, on 7 October 2001 the USA, initially assisted by the UK, initiated 

military action against Afghanistan, termed “Operation enduring freedom’. The 

alleged aim was to destroy the bases and infrastructures of the terrorist organization 

called Al Qaeda in that country, as well as to disrupt the incumbent Afghan 

authorities, the Taliban, who purportedly actively assisted, supported, and even used 

the terrorist organization. The USA invoked the right to individual self-defence 

and the UK relied upon the right of collective self-defence. Both States claimed that 

they were both responding to the terrorist attacks on the World Trade Center and the 

Pentagon, acting to deter further terrorist attacks. The military action against 
Afghanistan lasted a few weeks. No State, except for Iraq and Iran, openly and 

expressly challenged the legality of resort to force by the USA (with initial British 

help). Subsequently, in a letter to the UN SC, the USA asserted its right to use force 

12 See NATO press release 124 of 2001. 
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However, such convergence, which was to a large extent motivated by the emotional 

reaction to the horrific terrorist action of 11 September, may not amount to the 

consistent practice and opinio juris required for a customary change. The legal regula- 

tion of the use of force laid down in the UN Charter and in customary international 

law is of such overarching importance that a customary modification of that regula- 

tion can only be held to occur if both practice and the legal conviction of States are 

express, clear, and consisten
t, and cover more than one instance. 

(c) The Israeli strike against a terrorist base in Syria in 2003 

The more recent Israeli attack, on 5 October 2003, on a site near Damascus in Syria 

and the reaction in the SC, seem to confirm a decrease in ‘nternational disapprobat
ion 

of pre-emptive self-defence against terrorism. In the SC Syria claimed that the Israeli 

attack was a flagrant violation of international law and the UN Charter, amounting 

to aggression." Israel retorted that it was the reaction to ‘the encouragement, safe 

harbour, training facilities, funding and l
ogistical support offered by Syria to a vari

ety 

of notoriously terrorist organizations’;'”
 this reaction amoun

ted to self-defence under 

Article 51 of the UN Charter'® and was also ‘designed to prevent further armed 

attacks against Israeli civilians in which Syria [was] complicit’.'’ The majority of 

members of the Security Council considered the Israeli attack contrary to inter- 

national law and the UN Charter (this stand was taken by Pakistan, Spain, China, 

Germany, France, Bulgaria, Chile, Mexico, Guinea, and Cameroon).'® In contrast, 

the United Kingdom,
 Russia, Angola, and the United States refrained from passing 

any legal judgment, the first three considering the attack politically unacceptable
,” 

with the United States simply stating 
that Syria must stop harbouring and

 supporting 

terrorists.” 
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(d) The possible legal inferences from state practice 

It would seem that the international community has not evinced a consistent 

legal view about the lawfulness or unlawfulness of forcible action against terrorists, 

Probably one may infer from the stand taken by the SC that attacks against States 

harbouring terrorists are a lawful form of self-defence, subject to some stringent 

conditions (that the State actively assists terrorists or allows them to mount serious, 

repeated, and large-scale terrorist onslaughts on other States; that the forcible reaction 

is immediate and proportionate). It follows, among other things, that the afore- 

mentioned instances of US resort to force were not lawful under the UN Charter, for 

they were not immediate and proportionate responses to unlawful armed attacks by 

terrorists, designed to repel such attacks. They in fact amounted to armed reprisals, 

and these are clearly forbidden under current international law (see above, 15.3 and 

18.7). 

As for anticipatory self-defence against terrorism, analysis of State and UN practice 

evinces that the vast majority of States still firmly believe that it is not allowed by 

the UN Charter. However, recently a number of States including Israel and the USA 

(followed by: the United Kingdom, Russia, and Angola in 2003) have tended to take 

the view that at least in some circumstances it may be regarded as warranted. One may 

therefore conclude that, although the overwhelming majority of member States of the 

international community hold that under the UN Charter anticipatory self-defence 

against terrorism is illegal, there are a number of important States that tend to take a 

contrary view. In. short, there is no universal agreement as to the illegality of anticipa- 

tory self-defence against terrorism. 

22.6 USE OF FORCE AGAINST TERRORISM ON THE 

HIGH SEAS OR IN INTERNATIONAL AIRSPACE 

The aforementioned instances of forcible response to terrorist attacks that are carried 

out against nationals or assets of foreign States in the territory of those States (or of 

third States) should be differentiated from those cases where a terrorist group receiv- 

ing help or assistance from one or more States carries out attacks on the high seas or 

in international airspace against nationals of another State. Here, there is no doubt 

that the national State of the ship or aircraft attacked may take the forcible immediate 

action referred to above (see 22.5.1) and consequently use force against the terrorists 

aboard the ship or the aircraft: the ship or aircraft being a sort of extension of State 

territory, the national authorities may enforce law there as much as on their own land. 

But what of a third State, i.e. a State other than the flag State? May it also use force 

against the ship or aircraft? This is a crucial question that has become very topical in 

view of the increasing resort of States to interception of foreign aircraft. 

It may be useful briefly to recall recent instances of such interceptions. 



THE I NTERNATIONAL RESPONSE TO TERRORISM 477 

(i) Israel (1973). This inci ee - aia isla involved an interception by Israel of a civilian aircraft 

iddle East Airlines but on chi ai Al afi arter to Iraqi Airways. Th 
TS ak pee: ays. The plane was 

nie age ‘i had left Beirut for Baghdad; it was forced to land ee Israeli 

lee si us : Ee anal and crew (totalling 90) were then made to disembark 

ned for many hours. The Israelis w | ere apparently under the impression 

that a number of terrorists were aboard. As it turned out, they were wrong. Once they 

The i oy a ots of the UN SC was urgently convened. Israel stated that it had merely 

exercise its ‘inherent’ right to use force to protect its nationals from terrorist attacks. The SC 
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(ii) The United States (1985). On 7 October 1985 four members of the Palestine Liber- 

ation Front (a faction of the PLO) took command of the Achille Lauro, an Italian 

passenger liner, off the coast of Egypt. They then threatened to kill the passengers, 

starting with the Americans, unless the Israeli government released 50 Palestinians 

imprisoned in Israel. In the event one passenger was indeed killed: a crippled Ameri- 

can, Leon Klinghoffer. A number of governments immediately became involved: Italy, 

because the ship was Italian; Egypt, because the hijacking took place in Egyptian 

waters; certain other Arab States, which with Italy tried to negotiate a solution; as well 

as the various States with nationals on board the ship, particularly the USA, the UK, 

and the Federal Republic of G
ermany. 
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and on 9 October were transferred to an Egyptian aircraft bound for Tunis. While it was 

airborne four US fighter aircraft intercepted 
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The Americans justified their (failed) military action by stating that the hijackers were 

pirates,” which was perhaps meant to imply ‘universal’ jurisdiction to arrest and try them, This 

argument, however, carries little weight.~* 

(iii) Israel (1986). On 4 February 1986 a Libyan civilian aircraft, flying from Tripoli 

to Damascus and carrying an official delegation of Syrians, was intercepted by 

two Israeli fighter aircraft and forced to land in Israeli territory. As in 1973, Israel 

had wrong information as to who was on board. None of the notorious terrorists it 

had expected to find on the plane was there and so it was eventually allowed to take 

off again. 

In the ensuing debate in the SC, Israel, as previously, claimed that it had been acting in self- 

defence, or rather, as its delegate put it, ‘self-defence, as it must be construed in the age of 

terrorism’.”° It had heard that the Syrian delegation was going to Libya to attend a conference 

to plan terrorist activities, and was determined to forestall the implementation of whatever 

plans for terrorist activities were made at the conference. Moreover, the Israeli delegate alluded 

in the debate to the fact that these activities were not to be regarded as the private acts 

of individuals; rather, two States that had a histary of, as he put it, ‘assisting’ and ‘launching’ 

terrorists—Libya and Syria—were involved.” In this way he presumably aimed to establish 

that the responsibility of the States against which force was used had been engaged. The 

delegate went on to state Israel’s view of the applicable law, in the following terms: “a nation 

attacked by terrorists is permitted to use force to prevent or pre-empt future attacks ... it 

is simply not serious to argue that ‘international. law prohibits us capturing terrorists in 

international waters or international airspace’ (ibid., at 19-20). In this he was supported 

only by the US delegate, who indicated that, on the facts, his government believed Israel 

had actually acted unlawfully in that it had not possessed sufficient evidence to justify the 

interception. More importantly, however, the US delegate agreed with Israel’s interpretation of 

23 See remarks of President Reagan in ‘Question-and-Answer Session with Reporters, 11 October 1985’, 

reproduced in 24 ILM (1985), 1514, 1515; ‘Briefing by National Security Advisor R. McFarlane on the 

Apprehension of the Achille Lauro Hijackers’, ibid., at 1517; and Warrant for Arrest of Abu el-Abas issued by 

the US District Court (District of Columbia), ibid., at 1554. 

24 Even assuming the hijackers could be equated with the pirates of former times, the preconditions for 

universal jurisdiction to arrest and try them under the traditional law of piracy clearly did not exist in this 

case. First, the hijackers did not board the Achille Lauro from their own vessel; they were already on it. Second, 

the Achille Lauro was not on the high seas at the time of the hijacking. And third, the hijackers’ aim was not to 

act ‘for private ends’; their motivations, however execrable, were clearly political. Even if these preconditions 

were satisfied, the traditional law allowed the use of force only against the pirates personally or their pirate 
ship, not against a foreign vessel carrying them. 

The idea that hijackers are pirates has never been accepted. Such an idea, at least in the way it has been 

advanced, would serve only to legitimize the use of force against anyone ideologically or politically opposed 

to the State purporting to exercise “universal jurisdiction’ and to escalate the spread of violence in the 
world. True, terrorists are in a way ‘modern enemies of mankind’, and every State must endeavour to 

search for, try, and punish them on its own territory. This, however, does not entail a licence to use force 

in the territory of other States or against ships or aircraft of other States. If such a licence were given by 

international law, our present condition of relative anarchy would be at risk of becoming one of absolute 

anarchy. 

25 UN Doc. $/PV.2651, idem, at 19-20. 
26 [bid., at 17 and 37-8. 
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Second, the USA has eventually come to accept as ‘lawful’ a practice (the inter- 

ception of foreign aircraft believed to be carrying terrorists) which it had charac- 

terized earlier (in 1973) as ‘unjustified and likely to bring about counter-action on 

an increasing scale’. Probably the new position of the USA, implying that under 

certain conditions the interception of foreign aircraft or ships suspected of carrying 

terrorists is lawful, may generally be regarded as warranted, provided however that 

the intercepting State is prepared to pay compensation if it turns out that the aircraft 

or ship was not in fact carrying terrorists. 

22.7 CONCLUDING REMARKS 

Unfortunately, coercive responses to terrorism are not always preceded by peaceful 
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terrorist violence instead of devoting those resources to the needs of underdeveloped 

or oppressed nations and groups. 

A further positive development is that we now have a generally accepted definition of 

terrorism. This is important because, once we have an accepted definition, those whe 

commit terrorist acts will no longer be able to escape the consequences of those acts 

by ‘defining them away’, claiming that such acts are legitimate forms of national 

liberation warfare or other legitimate ‘irregular’ warfare. 

In addition, there exists at least some conventional framework for rational, peaceful 

responses to terrorist activity. There also are general principles limiting at least the 

most extreme instances of resort to military responses: they put some brake on those 

who would favour simply ‘eliminating’ all those whom they characterize as terrorists, 

Yet it is abundantly clear that the current legal regulation of responses to terrorism 

is far from satisfactory. There exists no panacea for this, but the following general 

observations may be made. 

The forcible response to terrorism is clearly an effective short-term response and for 

this reason often seems attractive: the terrorists are killed or captured before they can 

carry out, or complete, or repeat terrorist attacks. No time is ‘wasted’ during which 

innocent lives could be lost. But, as already suggested, the problem with this response 

is the inescapable fact that violence only begets more violence. 

The various peaceful responses are often effective in the medium term. Clearly, it 

takes time to negotiate, to co-operate, to go through the whole process of extradition, 

but in the end those who commit terrorist crimes are put in jail and no shots are fired, 

no blood is spilled, no diplomatic ‘rifts’ are created. There is certainly great. benefit in 

strengthening the possibilities for this kind of peaceful response. This means of course 

that more States need to ratify the various treaties providing for the ‘extradition or 

punishment’ of terrorist offenders, and that more of those States which have ratified 

them need to comply with them. It also means that the ambit of the treaties needs 

to be widened and (the perennial problem) some better system of enforcement needs 

urgently to be introduced. More effective is the peaceful response consisting in the SC 

recommending or deciding upon sanctions against States harbouring or assisting 

terrorism, as proved by the change in the attitude of Libya, largely brought about by 

SC action. Also the establishment by the SC of the special Counter-Terrorism Com- 

mittee may prove a valuable and efficacious measure. Yet ultimately, extradition treaties 

or treaties on co-operation in dealing with hostage takers and other terrorists, as well 

as SC action, are unlikely to provide a long-term solution to the problem of terrorism. 

The most the peaceful and coercive forms of response can achieve is negative peace, 

the relative lack of armed conflict**—and, as indicated, there must be serious doubts 

28 On this notion see J. Galtung, ‘Editorial’, in 1 Journal of Peace Research (1964), 1-4; “Twenty-Five Years 

of Peace Research: Ten Challenges and Some Responses’ (1985) in Transarmament and the Cold War—Essays 

in Peace Research, vol. VI (Copenhagen: C.Ejlers, 1988), 218-22; “What is Meant by Peace and Security? Some 

Options for the 1990s’ (1987), ibid., at 61, 66—71. See also B.V.A. Réling, ‘Peace Research and Peace-Keeping, 

in A. Cassese (ed.), United Nations Peace-Keeping—Legal Essays (Alphen aan den Rijn: Sijthoff and Noordhoff, 
1978), at 245. 
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whether the coerciv sponse c e response could ever achieve even that. Negative peace 1 
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caer, dealing with each terrorist incident ad hoc as it arises 

a taking action to deter or forestall future specific terrorist attacks—directing 

efforts towards trying to identify and, more important, to remove at least some 

of the deep causes of all terrorist activity: the failure politically to solve some long- 

standing problems that have become sore points in the world community (the 

Palestine question, the continuing political oppression of so many minorities and 

peoples in so many areas. of the world, etc.); the underdevelopment of so many 

countries, with all its social and political consequences; the lack of the kind of dis- 

interested co-operation between wealthy countries and developing ones that could 

help minimize religious bigotry and the pressing social, economic, and political 

inequities within a number of countries, which produce the sort of fanatics who 

commit terrorist crimes. Closely intertwined with all of these is the fact that States 

increasingly pay for past errors: the annexation of foreign countries and foreign 

peoples by colonial States or the creation of artificial boundaries without regard 

for the aspirations and needs of the peoples concerned, as occurred in Lebanon, 

Palestine, in many African countries, etc.”? 

This therefore is the third kind of response—the long-term response— 
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between States. States can go on agreeing for ever; while every day new terrorists, 
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PROTECTION OF THE 

ENVIRONMENT 

23.1 TRADITIONAL LAW 

Environment was defined in the 1993 Council of Europe Convention on Civil 

Liability for Damage Resulting from Activities Dangerous to the Environment as 

including ‘natural resources both abiotic and biotic, such as air, water, soil, fauna and 

flora and the interaction between the same factors; property which forms part of the 

cultural heritage; and the characteristic aspects of the landscape’ (art. 2(10)). 

The question of the need to protect the environment exploded in the late 1960s. 

Since then it has increasingly become of crucial importance. At present States, inter- 

national organizations, and individuals feel that it is imperative to take action to 

preserve the natural and human environment or at least avert its worsening. Before, 

the problem was not felt, for three main reasons. First, industrial developments had 

not spawned pollution and damage to the environment on a very large scale. Second, 

States still took a traditional approach to their international dealings: they looked 

upon them as relations between sovereign entities, each pursuing its self-interest, 

each eager to take care of its own economic, political, and ideological concerns, each 

reluctant to interfere with other States’ management of their space and resources, and 

unmindful of general or community amenities. Third, public opinion was not yet 

sensitive to the potential dangers of industrial and military developments to a healthy 

environment. ; 

Significant evidence of this traditional stand can be found in two cases brought 

before international courts before the late 1950s: the Pacific Fur Seal case (1893) and 

the Trail Smelter case (1938 and 1941). The former concerned a dispute between the 

USA and Britain over some issues relating to jurisdiction in the Behring Sea and— 

what is more relevant to our subject—the question whether the USA had a right of 

property and protection of fur seals outside its three-mile territorial waters. The latter 

case concerned relations between the USA and Canada. The USA accused Canada of 

damaging, through the industrial activities of a factory situated on its territory, the 

environment of the American State of Washington. 

A brief mention of the Pacific Fur Seal case may be apposite. A group of States (the USA, 
Britain, France, Germany, Japan, Russia, Sweden, and Norway) interested in fur seal fisheries 
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and 4 only ‘sailing vessels’ with a ‘special licence’ were permitted to carry on fur seal fishing 

operations; under Article 6 the use of ‘nets, fire arms and explosives’ in such operations was 

however prohibited.” 

In some respects the Trail Smelter case is probably more interesting. A Canadian 

smelter of zinc and lead ores, located in Trail, in British Columbia (Canada) was 

alleged to cause damage to trees, crops, and land in the American State of Washington 

due to emissions of sulphur dioxide fumes from the plant. These fumes, proceeding 

down the Columbia river valley and otherwise, entered the US territory. The Arbitral 

Court appointed by the USA and Canada was called upon to decide whether Canada 

was responsible for the damage and, if so, what indemnity it should pay to the USA. 

The Court was asked to apply ‘the law and practice followed in dealing with cognate questions 

in the United States of America as well as international law’ (Article IV of the 1935 arbitration 

agreement). In its second decision (handed down on 11 March 1941), the Court stated that, 

generally speaking, every State has a duty at all times to protect other States against injurious 

acts by individuals within its jurisdiction (at 1963); more specifically, “under the principles of 

international law, as well as the law of the United States, no State has the right to use or permit 

the use of its territory in such a manner as to cause injury by fumes in or to the territory of 

another or the properties or persons therein, when the case is of serious consequence and the 

injury is established by clear and convincing evidence’ (at 1965). Consequently, the Court held 

Canada responsible for the conduct of the Trail Smelter and enjoined it to pay compensation to 

the USA. In addition, interestingly the Court also provided for future monitoring of the effects 

of the factory’s activities on the environment, to prevent possible future damages to the US~ 

environment. 

The issues raised in these cases were still looked at in the perspective of State-to-State 

relations. In Pacific Fur Seal, the Court rejected the US claim that by preserving the 

fur seals it would be acting as a trustee on behalf of mankind, and upheld instead 

the traditional view, advanced by Britain, that any good or asset on the high seas could 

be freely exploited by any State. In other words, it upheld the concept of the open sea 

as a res communis omnium (an asset that all may freely share), although admittedly, by 

issuing the regulations, it showed that it was concerned about over-fishing and eager 

to preserve the species. In the Trail Smelter case it was damage caused by one State to 

the environment of the other that triggered the legal claim. Legally the issue was not 

viewed as different from damage caused to private or public property, for instance 

by the inadvertent penetration of a foreign State’s territory by armed forces. Never- 

theless, there was an important novelty: for the first time an international tribunal 

propounded the principle that a State may not use, or allow its nationals to use, its 

own territory in such a manner as to cause injury to a neighbouring country. 

Later, the idea gradually emerged that natural resources may be relevant not only to 

the individual States that can exploit them but also to all members of the international 

community and could be used in the interest of mankind. Thus, for instance, in the 

> See ibid., at 949-51. See, at 922-9, a report on the negotiations on the regulations. 
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Lac Lanoux See a (1957) the Arbitral Tribunal, while taking a traditional view of 
national law regulating relations between neighbouring States, alluded to the 

possibility of natural resources such as the water of a lake veing exploited ‘in the 
common interests of everybody’. 

eee oe Et nense to authorize the construction of a 

altitude. Its waters flow through a Morar the nore ani fides Kida eae ee > arol, an international wat 

through France and Spain. The purpose of the barrage peed ath . ge was to channel the lake’s water through 

a hydroelectric power plant; the lake’s water would have stopped flowing, so as to be used for 

the plant. To compensate for the cessation of the water flow, France would build a subterranean 

canal returning the same amount of water to the Carol river, at a point prior to its use by 

farmers in Spain. Spain objected that this scheme was contrary to treaty and customary law. 

The Court held that instead it did not infringe Spain’s rights: France would neither pollute the 

waters to be returned to Spain, nor return less water than the quantity it intended to divert. The 

Court held that, ‘assuming there was (en admettant qu’il existe) a principle which prohibits 

the upstream State from altering the waters of a river in such a fashion as seriously to prejudice 

the downstream State’, in any event such principle did not apply in the case at issue because the -. 

French scheme did not alter the waters of the river Carol (at 308). The Court went so farasto -— 

hold that there was no general international rule ‘forbidding one State, acting to safeguard its - 

legitimate interests, to put itself in a situation which would in fact permit it, in violation of _. . 

its international pledges, seriously to injure a neighbouring State’ (at 305). However, the Court 

also stated the following: ‘The growing ascendancy of man over the forces and secrets of nature’ - 

has put into his hands instruments which he can use to violate his pledges just as much as for 

the common good of all (pour le bien commun de tous)’ (ibid.). 

23.2 NEW DEVELOPMENTS IN INDUSTRY 

AND TECHNOLOGY 

In recent times a number-of factors have increasingly brought about considerable 

damage, at an increasing pace, to the global environment: the growing importance of 

oil both for industrial production and for transport, the spread of nuclear plants, 

deforestation to make room for farmland or new housing, use of chiorofluoro- 

carbons and other ‘greenhouse’ gases, us¢ of outer space for scientific, industrial, or 

intelligence-gathering purposes
, etc. 

Damage is being caused both by industrialized States and, albeit to a lesser 
extent, 

ing countries. 
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ocean—either directly, or through rivers flowing into the ocean—of land-based 

industrial pollution), soil pollution (mainly by dumping dangerous wastes in Third 

World countries), water pollution or water shortage (by contaminating groundwater 

through industrial wastes, sewage, etc., or depleting water resources), global warming, 

or the ‘greenhouse effect’ (caused by the emission of carbon dioxide and other gases 

used by industrial plants or for other purposes), as well as the depletion of the ozone 

layer as a result of the widespread use of chlorofluorocarbons (employed as refriger- 

ants and in the manufacture of foam beverage containers, or for foam insulation), 

Many accidents have brought to the fore the gravity of this condition. Suffice it to mention only 

a few: the sinking in 1967 of the Torrey Canyon (a ship registered under the flag of Liberia, 

which spilled over 117,000 tons of crude oil into the English Channel, causing extensive 

damage to the English and French coasts); the Seveso case (in 1976, in that town in Italy 

dioxine, a highly toxic substance released as a consequence of the explosion of a reactor in a 

chemical plant, polluted a vast area); the Amoco Cadiz accident (in 1978 a tanker registered in 

Liberia and owned by the US Standard Oil Company, ran aground off the coast of France, 

spilling a huge quantity of crude oil and fuel that created an oil slick 18 miles wide and 8 miles 

long); the disintegration over Canadian territory, in 1978, of the Soviet satellite Cosmos 954, 

carrying a nuclear reactor filled with enriched uranium (as a result partly radioactive debris 

spread over vast parts of Canadian territory); the Bophal case (in 1984 an American owned 

chemical factory in Bophal, India, caused the death of about 2,500 persons); the Chernobyl 

accident (in 1986 an explosion occurred in one of the reactors in that Soviet nuclear plant; a 

radioactive cloud developed that drifted first towards Scandinavia and then southern Europe, 

crossing Germany, Austria, Switzerland, Yugoslavia, and Italy); the grounding in 1988 of the 

Exxon Valdez oil tanker (belonging to the multinational Exxon) and the consequent pollution 

of more than 1,000 miles of Alaskan shoreline, the killing of thousands of birds and marine 

mammals, and the disruption of fishing. 

Developing countries too contribute to pollution. Rapid population growth, 

increasing industrialization, and massive urbanization have prompted many of these 

countries to proceed to deforestation so as to create cropland. In addition, because of 

widespread poverty many countries tend to use obsolete industrial plants as well as 

private cars having no devices against pollution. Furthermore, to make some earnings 

they often agree to the dumping on their territory of dangerous or toxic wastes 

produced by multinational corporations. 

The measures, equipment, and general remedies to make good this catastrophic 

condition are exceedingly expensive. Consequently, big corporations and multi- 

nationals in developed countries are reluctant to adopt them, for fear that their 

production costs may dramatically soar and bring about a decrease in their com- 

petitiveness. Developing countries assert that, given their backwardness and poverty, 

they cannot afford to improve their conditions, unless they receive considerable 

financial assistance from industrialized States. As a result of these clashing interests, 

governments both in developed and developing countries proceed with great caution 

and constantly take account of the conflicting and immense economic interests 

at stake. 
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23.3 THE CURRENT REGULATION Cr 

PROTECTION OF THE ENVIRONMENT 

The practical problems briefly mentioned above, in particular the difficulty of 

imposing strict obligations on States or corporations, account for the uni f 

of the present international regulation of the environment. (1) In short eee 

only a few general legal principles have evolved (as we shall see below “s 23.3 " 1) 

are the principle imposing upon States the obligation not to sa pune at 
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the principle imposing the requirement to refrain from massive pollution of the 

atmosphere or the seas). (2) Possibly, one or two customary rules also have crystallized 

on matters relating to the law of the sea (see 23.3.1). (3) General problems have b
een 

regulated through so-called soft law, that is, by means of a string of non-binding 

resolutions and declarations. (4) Very numerous treaties have been concluded on 

specific matters; many of these treaties are however ‘framework agreements in that 

they only provide a general framework for further negotiation of agreements. (5) 

Normally no specific or ad hoc judicial procedure has been established to deal 

with cases of non-compliance with existing rules; instead, supervisory and preventive 

mechanisms have been set up. (6) A number of international institutions have been 

established with the general task of endeavouring to stave off further degradation of 

the environment. 

In the following paragraphs I shall consider each of these unique features. It 

will become clear that in this area States have shown considerable imagination and 

engaged in innovative legal engineering. They have crafted principles, rules, and 

monitoring mechanis
ms designed to strike a balance between two conflicting require- 

ments: the dramatic urgency to put a stop to the deterioration of the environment 

besides forestalling new damages, on the one hand; the necessity realistically to take 

‘nto account the huge economic and social costs involved in this process both for 

developed States and even mor
e for developing coun

tries, on the other. 
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belong to each State and 
in whose protection only th

e State concerned 
may be legally 

and practically interested. The environment has come to be regarded as 
a a 

amenity, as an asset in t
he safeguarding 

of which all should be int
erested, regardles

s 0 

where the environment 
is or may be harmed. Nevert

heless, the norma
l consequencs 

of this approach has 
not been drawn on the legal plane: no 

specific obligation to P
rot 

the environment 
has arisen in general intern

ational jaw with the characteristics OF 4 

_— 
igati ds all the other members of the 

community obligation, that is, an obligation towat 



$55 CONTEMPORARY ISSUES 

international community, attended by a corresponding legal entitlement accruing to all 

the other members of the world community, to demand fulfilment of the obligation, 

However, most of the general principles we will consider below do impose com- 

munity obligations. In particular, in cases of breach of the general principle pro- 

hibiting massive pollution of the atmosphere or of the seas any State, whether or not 

damaged, may invoke the ‘aggravated responsibility’ of the polluting State (see above, 

13.5). In addition, the role of calling upon or requesting individual States, on behalf of 

the international community, to protect the environment is in practice played by the 

numerous international bodies established under the various conventions and treaties 

agreed upon in this area. Those international institutions act to safeguard community 

values and concerns. Their action is of crucial importance; they are indispensable in 

the present configuration of the world community. 

One might consider that this is simply a fall-back solution, and that it would have been far 

better to grant every State the right to demand of any other State compliance with 

international legal standards on the environment. However, it is more realistic to entrust 

international bodies with the task of promoting compliance with those standards. Given 

the motivations and the economic interests behind the international regulation of the 

environment, international bodies can better act than individual States on behalf of groups or 

of the whole international community. 

Another interesting trend in international environmental law should be 

emphasized. As already pointed out above (2.6), the law of the environment has 

increasingly been influenced by, and been seen in the perspective of, the law of 

development and human rights law. In some respects it has in its turn influenced 

international humanitarian law (in that this body of law increasingly aims at pro- 

tecting the environment in time of armed conflict). This a healthy and meritorious 

trend, for it testifies to the increasing need for various bodies of law to become 

integrated; what is even more important, it emphasizes the urgency of looking upon 

the environment from the angle of human rights and development promotion, by 

taking into account in particular the demands of developing countries. 

23.3.1 GENERAL PRINCIPLES 

State practice and case law show that only few general principles have evolved. The 

first and more general one is that enjoining every State not to allow its territory to be 

used in such a way as to damage the environment of other States or of areas beyond the 
limits of national jurisdiction. This principle was first set out by the Arbitral Court in 
the Trail Smelter case (at 1965). It is substantially based on an even more general 

obligation, enunciated in 1949 by the ICJ in the Corfu Channel case (every State is 
under the obligation ‘not to allow knowingly its territory to be used for acts contrary 
to the rights of other States’, at 22). It was subsequently proclaimed, among other 
things, in Principle 21 of the 1972 Stockholm UN Declaration on the Human 
Environment (see infra). It was also restated in two decisions, of 1979 and 1983, of the 
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Rotterdam Tribunal in the case Handelskwekerij G.-]. Bier B.V. 
meine Stichting Reiiwater v. 

sace S.A.° In its generally accepte 
: 

d purport, this principle is 

tate sovereignt ne: port, this principle is not 
gnty oriented. In other words, it is intended to protect semen the 

nvironment of each Fa es " 
. other State, as an asset belonging to it, but also the environment 

a common amenity. This is among other things é satin. gs borne out by the dictum of the I 
Legality of the Threat or Use of Nuclear Weapons, whereby: waite 

The environment is not an abstraction but represents the living space, the quality of life and 

te very health of human beings, including generations unborn. The sane ae 2 =: i | 

| #>higation of States to ensure that activities within their jurisdiction ‘a control se one 

| environment of other States or of areas beyond national control is now part of the - us of 

| international law relating to the environment’ (at §29). = 

The Court came back to this principle in the Case Concerning the Gabcikovo- 

pagymnares Project, where it stressed the importance it attached to ‘respect for the 

environment , ‘not only for States but also for the whole of mankind’ (at $53). 

Another general principle, attested to by the general and increasing concern of 

States about the environment and borne out by the great number of treaties 

concluded in this area, is that imposing upon States the obligation to co-operate for 

the protection of the environment. This principle had already been alluded to in the 

decision in Trail Smelter (at 1966-7, 1981), and was restated in Principle 24 of the 

1972 Stockholm Declaration. It is of course much looser than the previous one but ~ 

already reflects a new approach to environmental issues, based on the assumption that 

the environment is a matter of general concern. It follows from this principle that 

every State must co-operate for the protection of this precious asset, regardless of 

whether or not its own environment has been or may be harmed. Of course, given its 

looseness, this principle can only be applied jointly with the customary rule on good 

faith: every State must in good faith endeavour to co-operate with other States with a 

view to protecting the environment. A blunt refusal to co-operate, unaccompanied by 

a statement of the reasons for such attitude, would amount to a breach of the 

principle. 

A less vague principle is that requiring every State immediately to notify other States 

of the possible risk that their environment may be damaged or affected by an accident 

that has occurred on its territory or in an area under its jurisdiction. This principle 

evolved as a reaction to the failure of the Soviet Union urgently to inform other States 

of the Chernobyl nuclear accident in 1986. The Vienna Convention 
on early notifica- 

tion of nuclear accidents, adopted at record speed that same year, greatly contributed 

to the crystallization of this principle, which was later restated in Principle 18 of the 

1992 Rio Declaration. 
byt 

Another general principle is that referred to above (23.3), enjoining States to refrain 

from causing massive pollution o
f the atmosphere or the seas. 

6 For the judgment of 8 January 1979 delivered by the Rotterdam Court, see 11 NYIE a 

For the judgment of 16 December 1983, see 15 NYIL (1984), at 471-84. 
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A general principle, which however has a less broad import for it only applies to 

relations between riparian States of an international river, was propounded in 1983 by 

the Rotterdam Tribunal in the case of G.-J. Bier v. Mines de Potasse mentioned above 

(although the court classified the principle as a ‘general principle of law recognized by 

civilized nations’). A Dutch grower had claimed that the huge quantity of salt dumped 

into the Rhine by potassium mines in Alsace as a by-product of potassium production 

damaged his crops. The Court held that in the last decade a general principle had 

evolved whereby 

‘the upstream users of an international river are no longer entitled to the unrestricted use of 

(the waters) of such a river, and are bound, when taking decisions concerning its use, to take 

reasonable account of the interests of other users in downstream areas’ (at 479). 

So much for general principles. As for specific customary rules, it would seem that 

none has evolved for the specific purpose of protecting the environment. This view 

was put forward by the Rotterdam Tribunal in 1979 in the aforementioned case (at 

326-33) and is borne out by practice. However, some commentators have contended 

_ that at least in the law of the sea, a few customary rules crystallized as a result of 

. the discussions and the long process of elaboration of the 1982 Law of the Sea 

Convention, and were eventually codified in that Convention. 

Reference is specifically made to the general obligation to ‘protect and preserve the marine 

ao environment’ laid down in Article 192. Reference is also made to the right of coastal States to 

conserve and manage living and non-living natural resources and to preserve the marine 

environment (codified in Article 56(a) of the Convention), as well as to the right of coastal 

States to take measures in the territorial sea to conserve marine biological resources, to preserve 

the marine environment, and to prevent, reduce, and control marine pollution (codified in 

Article 21). 

Some commentators also contend that another area of emerging general norms 

is that concerning the conservation of marine living resources (see, for example, the 

' 1982 Convention on the Conservation of Antarctic Marine Living Resources 

-(CCAMLR), the 1995 UN Agreement on Straddling Fish Stocks and Highly Migratory 

Fish Stocks, etc.). 

It should be noted that recently, in two European Communities Hormones cases 

brought before WTO Panels, the European Communities contended that the ‘pre- 

cautionary principle’ (whereby one should take all necessary precautions to avoid 

damage to the environment; see infra, 23.3.2) had become a customary rule of inter- 

national law or, at least, a general principle of law (at §121). However, the other parties 

to the disputes disagreed. Thus, the USA suggested that it was indeed more an 

‘approach’ than a principle ($122), while Canada submitted that it was ‘an emerging 
principle of law’ which might in the future crystallize into a general principle of law 
recognized by civilized nations (ibid.). Neither the Panels,’ nor the Appellate Body (at 
§123) took any stand on the matter. 

7 US Panel Report, paras 8.157—8; Canada Panel Report, paras 8.160-1. 
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In sum, if it 1 , if it is argued that customary rules have evolved ; ; 

also be noted that this occu 
oF are emerging: 1 must 

Des Dechabl rs sector by sector, for instance in the neld of the law 

ite ils en y general rules—more specific than the aforementioned general 

P encompassing the whole field of the environment will take shape in 

the near futur : i e, as a result of the gradual expansion of this sector-oriented evolution. 

23.3.2 GENERAL GUIDELINES LAID DOWN IN “SOFT LAW 

DOCUMENTS 

International guidelines for protecting the environment have been laid down in a host 

Bs sa non-binding ‘nternational instruments adopted by UN Conferences or 

odies. The principal ones are: the 1972 Stockholm Declaration, passed by the 1972 

UN Conference on the Human Environment, the 1982 World Charter for Nature, 

proclaimed by consensus by the UN General Assembly, the 1992 Rio Declaration on 

the Environment and Development, adopted by a UN
 Conference. These instruments, 

together with other non-binding 
instruments such as codes of conduct, belong to the 

category of so-called soft law (see 10.5.2). They lay down standards of action that 

States, international organizations, corporations, and individuals should pursue. 

Although they are not legally binding (except when they codify or crystallize general 

principles or rules), they evince the consensus of the international commu
nity on the 

path to be taken to tackle environmental issues. They are much less than binding legal 

rules but much more than simple desiderata of individual States or organizations. 

What is even more important, they point to the general approach to the environment 

that States, intergovernmenta
l organizations, national or multinational corporations, 

and individuals should 
adopt, each at its or his own level. 

These guidelines can be summ
ed up as follows. 

First, the environment
 is an asset belonging to mankind, to be safeguarded for the 

benefit of everybody 
including future generations (Principle 2 of the 1972

 Stockholm 

Declaration;* see also the preamble of 
the 1982 World Charte

r for Nature).’ 

Second, nature is a general asset that must be protected, along 
the lines set out in 

the various provisions of the 1982 World Charter for Nature, and furth
er developed, 

in some respects, in the 1992 Rio Decla
ration."” 

Third, States, international organizations, an
d individuals share responsibility for 

the protection of the environment and should therefore co-operate to this effect 

(Principles 4, 24; an
d 25 of the Stockho

lm Declaration). 

Fourth, States have common but differentiated responsibilities, depending on 

whether they are industrialized oF developing countries (Principle 7 of the 1992 

8 ‘The natural resources of the earth including the ait, water, land, flora and fauna and especially uture 

representative samples of natural ecosystems must be safeguarded for the benefit of present and fut 

generations thro
ugh careful planning

 oF management,
 as appropriate. 

9 GA resolution 37/7 (1982), UN Doc. A/37/51(1982):
 

10 34 ILM (1992), at
 874 ff. 
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Rio Declaration). To safeguard the environment adequately, developing countries 

need financial and technological assistance, stability of prices, and adequate earnings 

for primary commodities and raw material, as well as the free flow of up-to-date 

scientific information and transfer of experience in environmental technologies. Ty 

addition, standards and criteria that may be valid for the most advanced countries 

may prove inappropriate, or of unwarranted social cost, for developing countries 

(Principles 9, 10, 20, and 23 of the Stockholm Declaration, further elaborated upon in 

the 1992 Rio Declaration). 

Fifth, in promoting development, States should always be guided by the notion of 

‘sustainable development’, propounded in many treaties and declarations. This 

notion intends to cover ‘development that meets the needs of the present without 

compromising the ability of future generations to meet their own needs’ (this is 

the definition offered in the Report made in 1987 to the UN GA by the World 

Commission on Environment and Development (WCED) chaired by the Norwegian 

Prime Minister, G. H. Brundland). 

Sixth, States should endeavour to’ prevent damage to the environment by taking 

precautionary measures (Principle 15 of the Rio Declaration)."! 

Seventh, the polluter should ‘in. principle’ bear the cost of pollution, ‘with 

due regard to the public interests and without distorting international trade and 

investment’ (Principle 16 of the Rio Declaration). 

23.3.3 TREATIES 

A very large number of treaties have been concluded in this area. Some are bilateral, 

most are multilateral, some are of universal scope, many are regional in character. 

Normally they cover very specific aspects of the environment (for instance, marine 

pollution by dumping of wastes, pollution from ships, protection of the Mediter- 

ranean Sea against pollution, trans-boundary movement of hazardous wastes, oil 

pollution, long-range trans-boundary air pollution, protection of the ozone layer, 

civil liability for damage resulting from activities dangerous to the environment). 

The choice of this particular law-making process is only natural: in an area where 

enormous economic interests are at stake States prefer to proceed with utmost 

prudence and are prepared to be legally bound only by those rules which they them- 

selves have contributed to hammering out and have then duly accepted. In contrast, 

they are not willing to be bound by general rules emerging in the international 

community as a product of the majority of States. In short, in this delicate area States 

prefer to adopt a consensual attitude. However, as has been rightly noted, States are 

increasingly abandoning the approach taken in the early years and based on the 

'l Tt provides that ‘In order to protect the environment, the precautionary approach shall be widely 

applied by States according to their capabilities. Where there are threats of serious or irreversible damage, lack 

of full scientific certainty shall not be used as a reason for postponing cost effective measures to prevent 
environmental degradation’. 
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yorking out of sectoral treaties, covering specific issues 
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eS eo-called second-generation treaties one may cite 

I ditional onvention on Climate Change, together with the 1997 Ky 
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this new approach has not completely replaced the traditional or sectoral an an 
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category of treattes: framework conventions. These are treaties that hele 

basic principles, or lay down general guidelines, or set out internatio 
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policies. At the same time t 
nd national 

hey provide for the elaboratio 

treaties (or, in some Cases, special protocols adopted ee eer — 

convention) laying down specific obligations. As instances of this category one may 

mention the 1976 Convention for the protection of the Mediterranean Sea against 

pollution (followed by various additional protocols), the 1979 Convention on long- 

range trans-boundary air pollution, the 1985 Convention for the protection of the 

ozone layer, the 1992 Framework Convention on climate change. The advantage of 

this approach is that step by step States can come to a gradual agreement on specific 

legal obligations, after having established some 
general binding guidelines. 

23.3.4. MECHANISM
S FOR PROMOTING 

OR ENSURING COMPLIANCE 

(a) General 

States have rightly felt that there was little point in trying to e
nsure compliance with 

international rules on protection of the environment by resorting to traditional 

judicial mechanisms and, in cases of persistent non-compliance, to rules on State 

responsibility. Questions of the environment cannot be settled by black-and-wh
ite 

decisions, that is by simply deciding whether a State has or has not abided by an 

international rule. First, most of th
e time international 

rules governing this ma
tter are 

not so clear-cut and 
specific as one might 

expect. Second, once 
the breach of a rule ha

s 

occurred it may be too late for judicial or quasi-judicial bodies 
to step in, for the 

damage to the environment 
may be of such magn

itude that the payment of
 compen- 

sation proves inadequate to the loss or destruction of precious natural assets. Third, 

the delinquent State may be unable
 to pay compensation, 

because of its dire financial 

its underdevelopm
ent, OF other reasons. Fourth, the damage may have 

conditions, 
for instance, on 

been caused by private persons, without any State responsibility ( 

account of lack of
 due diligence) be

ing involved. Fifth, it may happe
n that the damage 

has been caused not to one or more specific States but to the whole international 

community, and for diplomatic, 
political, or other reasons nO

 State is prepared to 

institute judicial or other 
proceedings against the law-b

reaking State. In
 short, it ee 

been rightly considered
 that this is an ar

ea where what I
s needed is prevention, ei

n 

out by collective
 bodies acting on

 behalf of the in
ternational com

munity or at least a 

group of States. It has been felt that the primary task of these bodies should be to 
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monitor the conduct of States and, in case of non-compliance, assist the deviant State 

in remedying the damage. Sanctions should be envisaged only as a last resort and in 

case of repeated non-compliance. 

The above remarks are not intended to imply that legal disputes may not arise between two or 

more States and that they may not be settled by recourse to arbitral or judicial proceedings. 

Indeed, most treaties on the environment, even those that provide for monitoring mechanisms, 

do not rule out such recourse; they even explicitly provide for it. This, for instance, holds true 

for the 1985 Convention on the Protection of the Ozone Layer (Article 11) and the 1992 

Convention on Climate Change (Article 14). The fact however remains that in reality States 

tend to shun judicial proceedings and rely primarily on supervisory procedures. 

(b) Monitoring mechanisms 

As stated earlier (14.8.2), monitoring bodies see to it that States conform to the 

applicable international standards on protection of the environment. They therefore 

act on behalf either of the collectivity of States behind a particular treaty, or of the 

whole of humanity (in the case of bodies established within universal organizations 

such as the UN). Monitoring mechanisms have the task of both verifying whether 

States are complying with international standards and promoting respect for such 

standards. Clearly, the role these mechanisms play is well attuned to the realities of the 

present international community. 

A survey of the numerous treaties on the environment shows that the most 

widespread supervisory systems may be grouped into four main classes: (a) States’ 

self-reporting procedures; (b) inspection; (c) so-called non-compliance procedures; 

(d) preventive global monitoring. 

Many treaties on the environment provide for the obligation of States to prepare 

periodic reports on their implementation. These reports are normally transmitted to 

the Secretariat established by the treaty, or to the Secretariat of the organization in 

charge of the particular treaty (this for instance, is provided for in Article VIII of the 

1973 Convention on International Trade in Endangered Species of Wild Fauna and 

Flaura (CITES)). In other cases the reports are submitted, through the Secretariat, 

to the Conference of the States parties (this, for instance, is provided for in Article 12 

of the 1992 Framework Convention on Climate Change; a similar provision can be 

found in Article 26 of the 1992 Convention on Biological Diversity). In most cases 

State reports are examined by the Secretariat, which submits to the Conference of 

States parties draft recommendations, to be discussed and, if possible, adopted by the 

Conference. 

Of course monitoring through on-site inspection is far more incisive. Inspections 

are made either by a joint organization or body or by individual contracting States. 

This supervisory method is envisaged, for instance, in the 1959 Antarctic Treaty, under which 

each State party may carry out inspections and report to the “Consultative Parties’, which then 

discuss the reports in their meetings (the 1991 Protocol on Environmental Protection strength- 

ens this monitoring). The 1973 International Convention for the Prevention of Pollution by 

Ships (MARPOL) entrusts with monitoring tasks both the flag State and the State where boats 
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dock. The 1992 Niue T ion i reaty on Co-operation in Fisheries Surveillance and Law Enforcement 

in the South Pacific Region provides for inspection on the s 

the Pacific Patrol Boat Programme, by boats of the cont : a sie nen Rela 

out by aircraft of Australia and New Zealand) ei bone or jie - iene 

on collective bodies. For example, the Schedule ado ec - te atts 

the Regulation of Whaling established a scheme a f agen qpcnere: ie 

the International Whaling Commission, but nominated « oe age 19) and paid by governments. The 1973 

Convention on International Trade in Endangered Species of Wild Fauna and Fl 

(CITES) provides that the Secretariat, after receiving States’ reports, ma 2 alti me: 

the result of which is submitted to the Conference of States etl which le es =e 

make recommendations to the relevant State (Article 13). A more reece supervisory s ee 

is that provided for in the 1972 UNESCO Convention Concerning the eae of th 

basin Cultural and Natural Heritage, under which an intergovernmental Committee mars 

systematic’ monitoring of the state of conservation of world heritage sites, as well as ‘reactive’ 

monitoring when these sites are threatened by natural disasters or human activities. 

A third and more ‘advanced supervisory system, the so-called non-compliance 

procedure, was first established in 1990 with regard to the 1987 Montreal Protocol on 

Substances that Deplete the Ozone Layer. It has subsequently been taken up in other 

treaties (notably in the 1992 Framework Convention on Climate Change, the 1994 

Protocol on the Reduction of Sulphur, additional to the 1979 Convention on Long- 

Range Trans-boundary Air Pollution, and the 1994 UN Convention to Combat 

Desertification). This monitoring system is much stronger than the other ones and 

shares some features with the judicial settlements of disputes. In particular, (a) the 

proceedings may have a contentious 
character (the State complained of may appeat 

before the monitoring body to put forward its arguments and submissions) and (b) 

the outcome of the procedure may be the adoption of a binding decision (imposing 

what in practice amounts to a sanction). 

Normally, this procedure unfolds as follows (the one established in 1990 and subsequently 

improved upon will be taken
 as a model). The Secretariat, if after examining States’ periodic 

reports, considers that a State is not complying with the treaty, may make a report to the 

Meeting of States Parties as well as the Implementation Committee (a permanent body 

consisting of representatives of ten contracting States, and normally meeting twice a year). 

Similarly, the Secretariat 
may forward to the Committee the objections and misgivin

gs (called 

‘reservations’) expressed by a State party and supported by ‘corroborating information’, 

concerning another contracting State’s implementation 
of its obligations. In addition, a State 

having made its best, 

party may report to 
the Committee, thr

ough the Secretariat,
 that, ‘despite 

, 

bona fide efforts, it is unable to comply fully with its obligations’. The Comm
ittee discusses the 

Secretariat’s report, or the complaining State’s ‘reservations , O
F the submissions ot t

he States 

about its own inability to fulfil the Protocol's obligations. It may invite to its discussion the 

State complained of or self-reporting. It then makes a report to the meeting of Sta
tes sats 

i i ‘deci 
full compliance with the 

hall ‘decide upon and call for steps to bring about 
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res that the meeting ma 
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e collection and reporting of data, technical 
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(b) the issuing of cautions; (c) ‘suspension, in accordance with the applicable rules of inter- 

national law concerning the suspension of the operation of a treaty, of specific rights and 

privileges under the Protocol, whether or not subject to me limits, including those con- 

cerned with industrial rationalization, production, consumption, trade, transfer of technology, 

financial mechanism and institutional arrangements’. 

A fourth system is different from those so far discussed in that it is not primarily 

designed to verify whether States infringe international rules for the protection of the 

environment. Rather, it aims at collecting data and information on the environment so 

as better to prevent possible damage to the environment. The most important system 

belonging to this category is the Global Environment Monitoring System (GEMS) 

established within the framework of the Earth-Watch Programme designed by UNEP 

(see infra, 23.4). It is directed ‘to assemble and assess information on the human and 

natural environment in order to anticipate environmental degradation and alert the 

international community to ways in which human activities may be interfering with 

the functioning of the biosphere and with human well-being’. 

23.4 INSTITUTIONAL BODIES IN CHARGE OF 

PROTECTION OF THE ENVIRONMENT 

As soon as it emerged that the protection of the environment was bound to become 

one of the crucial issues of the whole international community, international bodies 

were set up and entrusted with broad powers of promoting protection of natural 

resources and the human environment. 

Among the institutions with a universal scope, mention should be made of 

the United Nations Environment Program (UNEP), a subsidiary body of the UN 

established in 1972 by GA resolution 2997. 

UNEP consists of: (a) a Governing Council of 58 members elected by the GA meeting annually 

and reporting, though ECOSOC, to the GA; and (b) a Secretariat, with its headquarters in 

Nairobi. UNEP promotes international environmental co-operation, co-ordinates programmes 

and projects on the environment, and stimulates action by States and international organiza- 

tions in this area. 

In 1992 the UN GA established by resolution 47/191 the UN Commission on 

Sustainable Development (CSD), consisting of 53 States elected by ECOSOC and a 
Secretariat based in New York. 

The Commission is called upon, among other things, to “enhance international co-operation 

and rationalise the intergovernmental decision making capacity for the integration of 

environment and development issues’. It is guided by the Rio Declaration and must pursue the 

objective of achieving ‘sustainable development’. Other international institutions dealing with 

the environment have been set up within the framework of such intergovernmental agencies as 
FAO, UNESCO, IMO, ete. 



i 

acini intel ne 

PROTECTION OF THE ENVIRONMENT 497 

In addition, there exist ma y ) ) ) | t al th » Tel ~ - . +! ‘ of 
Ss C e a < 

- within the Europe: i : ; | pean Union, the OECD, the OSCE, the OAS, and the South Pacific region. 

which co-ordinate itor ; i ae OF monitor and promote actions in the area covered by each treaty. There 

also exist suc 1 Fey : 
; 

institutions as “Man and the Biosphere’, the World Heritage Commission, etc 

23.5 STATE RESPONSIBILITY AND CIVIL 

LIABILITY FOR ENVIRONMENTAL HARM 

23.5.1 STATE RESPONSIBILITY 

Under general rules on ‘ordinary’ State responsibility (see 13.4) States incur inter- 

national responsibility when they perform unlawful activities thereby bringing about 

damage to another State. The question arises however of whether the injuring State 

bears responsibility on account of fault (that is, if it failed to exercise due diligence) 

or instead regardless of any negligence, that-is simply because of its risk-creating 

conduct. A further problem is whether States are responsible for activities that are not 

prohibited by international law, and nevertheless cause harm or damage to other 

States. 
She nerd 

These difficult questions are sometimes settled by treaty regulations. For instance, 

the 1972 Convention on International Liability for Damage Caused by Space Object
s 

provides for various forms of responsibility: absolute liability (Article II)'* and 

liability based on fault (Article III). In addition, it contemplates causes of exoneration 

from absolute liability (Article V1).'2. However,. when no treaty provisions are 

applicable, the aforementioned legal issues remain largely unsettled. Indeed, it would 

seem that no clear-cut general rules have yet crystallized in this area, mainly because 

States are still reluctant to accept a legal regulation that might have serious economic 

consequences. However, whatever solution is preferred in the general field 
of the law 

of State responsibility for the two issues just mentioned, in the particular field of 

protection of the environment a solution
 favourable to the environment seems to 

commend itself. Arguably, States are increasingly feeling the need to safeguard the 

environment as a crucial constituent part of the common heritage of mankind, so 

much so that it has been enshrined in innumerable international instruments, some 

12 Article II stipulates that “A launching State shall be absolutely liable to pay compensation for damage 

: . i in flight’. 

caused by its space object on the surface of the earth or to aircraft in flig ene ahve 

. seth pont vii t
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‘ 
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in particular, including the Moon and Other Celestial Bodies . 

in the Exploration and Use
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of them legally binding. The whole spirit and the very thrust of modern law of 

the environment should encourage solutions capable of enhancing the safeguarding 

of the environment. It could therefore be maintained that, at least in the field of the 

environment, fault or negligence is not required for State responsibility to arise (that 

is, a State may be held accountable, hence liable to pay compensation, for serious 

damage to the environment even if it acted with due diligence). By the same token, it 

could be asserted that a State may also be held responsible for lawful activities, when- 

ever they result in serious harm to the environment. As indicative of the emergence of 

a rule in this sense one may mention the Trail Smelter case (see above, 23.1), and the 

accidents of Fukuryu Maru and Cosmos, although in neither case has the relevant 

State admitted its responsibility. 

In 1954 a US nuclear test off the Marshall Islands in the South Pacific caused injury to many 

members of the crew of the Japanese fishing boat Fukuryu Maru, which was exposed to nuclear 

fallout. It should be noted that before the conduct of the tests, the Japanese ambassador to the 

USA. had requested assurances from the United States that compensation would be paid in 

_ the event of damage or economic loss to Japanese fishermen resulting from the nuclear test." 

After the tests the US Government agreed to pay $US2m. without however formally admitting 

responsibility.!® The same occurred as a result of the disintegration over Canadian territory of 

the Soviet satellite Cosmos 954, in 1978. The Canadian authorities, after searching and finding 

the partly radioactive debris scattered on Canadian territory, requested compensation for 

the cost incurred in locating and recovering the debris. In 1981 the Soviet Union agreed to pay 

~~ - compensation ($Can. 3m.), without adverting to any responsibility it might have incurred.’° 

- Some commentators have rightly noted that claims that a State bears international 

responsibility may have to face a host of other legal problems as well as serious 

practical hurdles: (1) It may be difficult to prove the existence of a causal link between 

the culpable activity and the harm, particularly in the case of air pollution or when it 

_ is asserted that the damage has arisen as a result of activities performed years before; 

furthermore, harmful effects may arise as a result of many concomitant factors (for 

'. instance, smog, combined with fog and pollutants produced by industry, domestic 

heating, and gas emissions from motor vehicles, may cause respiratory ailments 

if there is no wind, whereas they may be swept away by strong wind). (2) It may 

prove difficult to identify the author of environmental harm, particularly in the case 

of long-range pollution. (3) In most cases harmful effects are caused by individuals 

or multinational corporations. It is still unclear whether States, in addition to being 

responsible for (a) the conduct causing environmental damage, of persons who are 

State officials or who act on behalf of the State, as well as (b) lack of due diligence in 

the case of damage caused by private activities of persons or entities not acting on 

their behalf, may also be held accountable for acts of private persons not involving any 

14 See the Japanese note of 25 January 1956 in Whiteman, 4, at 575. 

'S See 1956 Settlement of Japanese Claims for Personal and Property Damages Resulting from Nuclear 
Tests in the Marshall Islands, in Treaties and Other International Acts Series (United States), at 3160. 

16 See 18 ILM, (1979), at 899. 
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harm, etc.).!8 

As noted above, practice shows that in many instances States are inclined to pay compensation for their own risky activities without however admitting any international responsibility. 

23.5.2 CIVIL LIABILITY 

The liability of individuals, of national or multinational corporations, or: of States, 
under domestic law, is regulated by municipal law and, in many instances, by a number 
of international treaties dealing with specific matters (damage caused by nuclear 
installations, oil pollution, exploration or exploitation of seabed mineral resources, 
pollution of the marine environment, damage caused by waste, the transport of 
dangerous goods, etc.). Among general treaties on the matter, mention should 
be made of the 1993 Council of Europe Convention on Civil Liability for Damage 
Resulting from Activities Dangerous to the Environment. Other Conventions regulate 
civil responsibility arising in specific matters.!° it 

Generally speaking, liability is incurred by the owner of the ship causing the dam- 
age, the operator of nuclear installations, or of installations for the exploitation 

'7 The Court held that ‘as State practice shows . . . a State on whose territory or in- whose waters an act 

contrary to international law has occurred, may be called upon to give an explanation ... A State cannot 

evade such a request by limiting itself to a reply that it is ignorant of the circumstances of the act and of its 

authors. The State may, up to a certain point, be bound to supply particulars of the use made by it of the 

means of information and inquiry at its disposal’ (IC) Reports (1949), at 18). However, the Court went on to 

say that the mere fact of a State’s control over a territory does not entail that the State knew or ought to have 

known of the commission of unlawful acts. “This fact [the Court concluded] by itself and apart from other 

circumstances, neither involves prima facie responsibility nor shifts the burden of proof’ (ibid.). 

18 See decision of 1979 in 4 AILC (1979-86), at 399 ff.; see in particular the subsequent decision of 1992 

In the matter of Oil Spill by the Amoco Cadiz off the Coast of France on March 16, 1978, 954 F. 2d 1279 (7th Cir. 

ig eat eee referred to in the text, see in particular A. Kiss and D. Shelton, + sehen 

Environmental Law (New York and London: Trans-national Publishers Inc. and Graham and Trotman Ltd, 

vig ‘Sa 7 re 1960 Convention on Third Party Liability in the Field of Nuclear reat and the pe 

Protocol of 1964 (in UNTS, 956, no. 13706) and the 1962 Convention on the sree 0 3 op h re 

Ships (in IAEA, International Conventions on Civil Liability for Nuclear Damage, Legal Series no. } 

1966), at 36 ff.). 
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of seabed mineral resources, or (in the case of damage caused by the transport of 

dangerous goods) by the registered owner or person controlling the road vehicle or 

inland navigation vessel or operator of a railway line. Normally a strict liability 

approach is taken, that is, subject to a few exceptions, the author of the damage is 

liable regardless of intent or negligence. As a rule jurisdiction over claims for com- 

pensation belongs to the courts of the party in whose territory the incident occurred. 

The 1968 EEC Convention on Jurisdiction and Enforcement of Judgements in Civil and 

Commercial Matters provides in Article 3 that a defendant can be sued in tort before the courts 

of the place where the harmful event occurred, without however specifying whether by this 

place is intended the place where the wrongful conduct occurs (place of the polluter, etc.), or 

the place where the harm is suffered (place of the victim). In a judgment handed down on 

30 November 1976 in G.-J. Bier v. Mines de Potasse the European Court of Justice ruled that the 

draftsmen of the Convention had in mind the interests of the injured party and consequently 

the choice of the forum must be left to the plaintiff (at 284). 

Of course, the rendering of a judgment by a national court may not suffice. It may 

prove necessary to seek and obtain recognition and enforcement of that judgment 

in the country where the victim resides or the assets of the party complained of are 

located, so as to obtain proper compensation. 

A number of treaties provide for the execution of judgments delivered by foreign courts. For 

instance, Article XI of the 1962 Brussels Convention on the Liability of Operators of Nuclear 

Ships stipulates that a final judgment entered by a court having jurisdiction (that is, a court 

of the licensing State or of the Contracting State in whose territofy nuclear damage has been 

sustained) is recognized in the territory of any other Contracting State. Similarly Article XII, 

paragraphs 1 and 2 of the 1963 IAEA Vienna Convention on Civil Liability for Nuclear Damage 

stipulates that final judgments that are recognized are enforceable in the territory of any State 

party. Article 31 of the 1968 EEC Convention on Jurisdiction and Enforcement of Judgments in 

Civil and Commercial Matters provides that decisions rendered in one of the contracting States 

may be executed in another Contracting State on request by any interested party. Article IX.3 

of the 1969 Civil Liability Convention for Oil Pollution Damage provides that judgments 

rendered in one of the contracting States are recognizable and enforceable in the courts of all 

the other parties. 

23.6 LIBERALIZATION OF TRADE VERSUS 

PROTECTION OF THE ENVIRONMENT 

So far we have seen that protection of the environment has become one of the most 

urgent needs of the present international community. In the following chapter we will 

see that in the last few years liberalization of world trade has become another top 
priority of this community, and a special organization is now ensuring the attainment 
of this goal: the WTO. We should now ask ourselves whether these two basic demands 
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any form of State protectionism so as to ensure the free flow of international ae 

By contrast, the other goal may require strong State intervention: for instance it 

may prove necessary for State authorities to stop the importation of goods inju . 
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rious 

to health or noxious to the environment; or it may appear necessary to interve ne in 

the area of goods processing or manufacturing by limiting those forms that prove 

excessively harmful to the environment. 

The need to reconcile free trade with environmental protection has become more 

and more compelling in recent years. The Articles of Agreement of the GATT (the 

entity that was incorporated into the WTO in 1994: see infra, 24.6.3(a) and (b)) did 

not explicitly provide for any exemption ‘concerning the environment from the rules 

on free trade. Article XX, paragraph (b) admitted exemptions ‘necessary to protect 

human, animal or plant life or health’ and paragraph 
(g) exempted measures ‘relating 

to the conservation of exhaustible natural resources if such measures are made effect- 

ive in conjunction with restrictions on domestic production or consumption’. How- 

ever sweeping, these clauses were not broad enough to cover non-living finite 

resources (such as oil, coal, and gas) or s
uch broad notions as ecosystem protection or 

biological diversity. 
be 

The States negotiating the Uruguay Round were aware of the problems. In 1994 

they set up a Committee on Trade and Development charged with (a) identifying 

‘the relationship between trade. measures and environmental measures in order to 

promote sustainable development 
5. and ‘(b) making recommendations on ‘whether 

any modifications of the provisions of the multilateral trading system are required’. 

However, it would seem that so far the Committee has not achieved much. 

Nevertheless, some progress was made both at the level of conclusion of agree- 

ments, and at that of settlement 
of disputes. 

In 1994 the Agreement on Technical Barriers to Trade (TBT) was concluded. Its 

20 See in particular D. French, ‘The Changing Nature of “Environmental Protection”: Recent Develop- 

ments Regarding Trade and the Environment in the European Unton and the World Trade Or ae 

47 NILR (2000), at 1 ff. as well as F. Francioni, ‘Env
ironment, Human

 Rights and the m
eat ‘ on i. -

 

in FE Francioni (ed.), Environment, Human Rights and International Trade (Oxford an ortland, : 

Hart, 2001), 1-26. 

My exposition draws upon these writings. 
restric- 

2 Ber various instances of international environmental agreements mandating the use of trade 

tions with a view to eliciting compliance, see R- Wolfrum, ‘Means of Ensuring Compliance with and 

Enforcement of International 
Environmental 

Law’, 272 HR (1998), 59 ff. 
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Article 2.2 provides that ‘technical regulations shall not be more trade-restrictive than 

necessary to fulfil a legitimate purpose . . . inter alia . . . protection of human health 

or safety; animal plant life or health; or the environment’. 

The dispute-settling mechanisms envisaged in the WTO, namely, the panels 

charged with deciding upon disputes between parties to the WTO (see above, 14.8.1) 

have increasingly dealt with environmental issues and over time have opened up to 

demands relating to protection of the environment. 

Thus, WTO panels pronounced upon cases relating to trade measures adopted by States to 

conserve animal species beyond their territory (Tuna—Dolphin case—Mexico v. USA; and 

Shrimps—Turtles case—India, Pakistan, and Thailand v. USA). In the former case the Panel 

admitted the right to adopt unilateral trade measures designed to protect the global environ- 

ment as long as such measures are consistent with international standards as well as inter- 

national rules on the exercise of jurisdiction. In the latter case the Appellate Body held 

that requiring from exporting countries compliance with, or the adoption of, certain policies 

prescribed by the importing country for the sake of protecting the environment (in the case 

at issue: requiring the adoption of fishing technology capable of avoiding the incidental killing 

of sea turtles) was not per se contrary to Article XX (GATT 1994). The Appellate Body also 

took a stand favourable to environmental requirements in Standards for Reformulated and 

Conventional Gasoline (Venezuela v. USA). Venezuela had assailed as discriminatory US meas- 

ures imposing, on environmental grounds, stricter criteria than those demanded of domestic 

fuel, on foreign import of fuel; in its view clean air was not an ‘exhaustible natural resource’, 

hence it did not fall under the permissive clauses of Article XX. The Appellate Body held 

instead that clean air is a natural resource that can be depleted by pollutants. 



24 
LEGAL ATTEMPTS AT 
NARROWING THE 

NORTH-SOUTH GAP 

24.1 THE COLONIAL RELATIONSHIP 

It is impossible to understand the current problems of developing countries without 
being aware of the general historical background. It may therefore prove useful to get 
a broad, though necessarily over-simplified view of the patterns along which powerful 
European countries benefited economically from the natural resources of colonial 
territories, or such other countries as those in Latin America, which, though 
independent in the early nineteenth century, were long under de facto domination of 
industrialized States. a a One 

Colonial expansion was decisively stimulated by the advent in the eighteenth 
century of industrial development in Europe, chiefly in Britain, which witnessed 
rapid industrial growth in the period 1780-1840. As Britain had few natural 
resources of its own (among these coal and iron), but was capable of manufacturing 

goods in relatively high volumes and efficiently, it found it useful to import mineral 

primary commodities (tin, bauxite, copper, iron ore, mercury, petroleum, tungsten, 

nickel, manganese ore, etc.). Thus it proved of immense value to the Western 
economy to invest in colonial territories or in such backward countries as those of 

Latin America, for the purpose of extracting the raw materials available there. 

The impact of advanced economic activity on the archaic structure of under- 

developed territories resulted in the creation of a ‘dual’ or ‘hybrid’ economy.' Two 

different patterns of economic activity came to exist side by side, namely: (a) a 

dynamic and modern sector, export oriented and based on the capitalistic model, and 

(b) the general sector of the economy, essentially based on pre-capitalistic structures 

and geared to subsistence agriculture. The former sector, geared to producing and 

exporting raw materials, was controlled by foreign enterprises but availed oat 

of cheap local labour. Colonial penetration, based on the recruitment i loca 

manpower, had a favourable impact on the standard of living of the population in 

1 For this notion see C. Furtado, Development and Underdevelopment (Berkeley: University of California 

Press, 1964), at 127-40, in particular, 129. 
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the region where foreign enterprises were set up. It stimulated a certain amount 

of economic activity. It also had other useful side-effects in such areas as health, 

sanitation, or infrastructures (harbours, lines of communication, telegraphs, trans- 

port, etc.). In spite of these beneficial effects, no structural modification in the overall] 

economic system of developing countries was brought about. In the main, Western 

economic dominance produced the highly adverse effect of not promoting a global 

and self-sustaining development process involving all economic sectors. The eco- 

nomic structure of backward nations remained ‘dual’. Indeed, with the passage of 

time this character became even more conspicuous, even though later on in certain 

developing countries more complex structures evolved. 

The condition of developing countries worsened after the First World War. The 

USA became the leading economic force in the world. Owing both to its consistent 

protectionist policy and its vast natural resources, its requirement of imported 

primary commodities was relatively low (see also 16.1 and 24.3). This attitude 

resulted in a steady decline in the exports from developing nations which, in its 

turn, further accentuated the economic imbalance between North and South. 

24.2 MAIN FEATURES OF DEVELOPING 

COUNTRIES ECONOMIC STRUCTURE 

It is of course difficult to set down the principal economic characteristics of emergent 

countries in a concise manner, if only because these nations differ widely. They include 

huge and populous countries such as China, India, Nigeria, Indonesia, and Brazil and 

tiny nations such as Grenada, Swaziland, or Nauru. They range from such States as 

Bangladesh, Chad, or the Central African Republic, with a backward and rudimentary 

economy, to such countries as Mexico, Venezuela, Nigeria, India, Pakistan, Indonesia, 

Singapore, South Korea, where considerable progress towards industrialization has 

been made and one or more sectors of the economy have advanced along lines similar 

to those prevailing in Western States (Mexico and South Korea joined, in 1994 and 

1996 respectively, the Organization for Economic Co-operation and Development, 

OECD, an organization that brings together industrialized States sharing the 

principles of market economy, pluralist democracy, and respect for human rights). 

Nevertheless, a few generalizations are possible, with the usual caveat that they tend 

to over-simplify reality. 

The principal characteristics of an underdeveloped economy may be summed up 

as follows: (1) The dominant economic activity is agriculture. (2) Often a ‘dual’ or 

hybrid’ economy exists, as described above; sometimes the economy even consists 

of three sectors: the traditional area where subsistence (agricultural) economy 

predominates; the sector geared to foreign trade (production and export of raw 

materials; this is what is currently termed a monoculture economy); and a sector 

of light industry producing articles of general consumption such as textiles and 
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number of workers employed is reduced, there is no fall in production, even without 
changing the capital stock and the production techniques. (6) There is a low level 

of capital stock. The accumulation of capital necessary for the acquisition of 
better industrial equipment and more generally for productive investment, in par- 
ticular with a view to terminating the monoculture economy and thus undertaking 

differentiated economic activities, often does not come about. There are two principal 
reasons for this failure. First, the low labour productivity does not give rise to that 

Excess of production over consumption which allows private saving. In other words, 

agricultural and industrial output primarily serve to ensure the subsistence of 

workers. Second, that part of the national product not earmarked for labour force 

subsistence often goes to a small wealthy elite, normally made up of landowners, a 

few industrial entrepreneurs, and_ political leaders. This causes what economists 

call ‘the vicious circle of poverty”: the labour output is too small to permit the 

accumulation of capital necessary to improve and modernize the agricultural and 

industrial equipment, so as to increase labour and investment productivity. (7) What 

economists call ‘conglomerative factors’ worsen the economy of these countries. 

The industrialization of an aréa présupposes a number of infrastructures (lines of 

communication, electric power, supplies of piped water, training of local manpower, 

public administration, etc.). In turn, these infrastructures make further investment 

profitable. Lack of, or scant, industrialization and ancillary facilities in developing 

countries make it more advantageous for capital-exporting countries to invest in 

-ndustrialized areas of the world. Indeed, even cheap manpower in developing nations 

does not outweigh the profitability. of investment in areas where a whole range of 

infrastructures already exists..In addition, conglomerative factors also operate with 

regard to the demands of industrial workers. If a factory is set up in a backward area, 

the workers’ earnings cannot be spent only on purchasing the factory’s output; a 

market must be created, which itself can further stimulate economic activity. The 

optimum solution would lie in setting up, instead of one big factory, a number of 

small industrial units capable of producing a wide range of products to be sold to 

the workers. However, below a minimum size modern factories are not profitable. 

Consequently the installation of a new factory in a developing country may be 

attended by the lack of an adequate 
domestic market, so that all the beneficial effects 

of industrialization fail to materialize. (8) A further complicating factor for the 

economy of these countries is the steady increase in population. 

see C. Napoleoni, Economic Thought of the 
in this chapter, 

phen 5 Co., 1972), at 145 ff. 
2 For this, and other economic notio ' : 

gno (London: Martin Robertson ana 

Twentieth Century, trans. and ed. by A. Ci 
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24.3 THE MOST FUNDAMENTAL ECONOMIC 

NEEDS OF DEVELOPING COUNTRIES 

Given their economic structure and conditions, developing nations clearly need 

international economic relations that depart markedly from the liberal, free-market 

approach taken and advocated by industrialized States, chiefly the USA. This 

approach, it is well known, is grounded on the principle of free trade and free com- 

petition, in particular the abolition of trade tariffs and other devices that distort 

the world market. Instead, it is important for developing countries to enjoy “dis- 

criminatory treatment’, that is treatment taking account of their problems, 

hence different and more advantageous than that existing between developed 

countries. More specifically, these countries need: (a) stabilization of the price of 

primary commodities, so as to avoid price fluctuations and decline, to the detri- 

ment of the producers; (b) trade preferences and concessions, in particular trade 

barriers on their imports and preferential treatment for their exports, notably the 

most-favoured-nation treatment (on this notion see infra, 24.6.3), without, however, 

any concession to developed countries in return; (c) foreign investment, in particular 

to promote economic activities in areas other than production and export of local 

raw materials; (d) economic assistance, in particular the rescheduling or even the 

cancellation of foreign debt; (e) transfer of modern technology; (f) training of skilled 

workers. 

In addition to these problems, others are created by some of the developing coun- 

tries themselves. First of all, many of these countries would need a better public 

administration and more efficient State institutions. Indeed, many of their problems 

derive from their authoritarian structure. Only in a few countries does one find that 

truly democratic processes have been put in place. It is not unusual for political 

leaders to be inclined to act more in the interest of the ethnic group or the elite to 

which they belong than in the interest of the whole population, and in particular that 

of the innumerable people who suffer from poverty, malnutrition, and lack of educa- 

tion and health care. Frequently corruption is rife, both among civil servants and at a 

higher level, that of politicians. In many countries internecine conflicts or tensions 

between ethnic, tribal, or religious groups are rampant and frequently result in armed 

clashes and much bloodshed. On top of that, some States tend to choose inadequate 

economic policies that often lead to imbalances in the public budget, high inflation, 

and increases in the foreign debt. All this creates conditions unfavourable to foreign 

investments and private initiative. 

Plainly, whenever developing countries are beset with these problems, foreign 

assistance may only prove fruitful if accompanied by better or more democratic 

governance at home. 
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Initially (between 1946 and peer 

need to obtain financial einer her ac is eras panes 

rapidly to get off the ground. Then they eae clk 5 ound esye ipl: ens 2 pie aa . y rea ized that this sort of assistance 

y quate to cope with the far-reaching problems besetting them. The 

prices of the agricultural primary commodities (tobacco, oilseed, animal and 

vegetable oils, etc.) as well as other agricultural goods (eae coffee po etc.) the 

produced, were steadily declining on the world market (see also above, 2.4.2) vahike 

the same time there was a steady increase in the price of manufactured ‘i semi- 

manufactured goods, that is, goods which poor countries had to import both to meet 

their growth requirements and also to create the infrastructure necessary for promot- 

ing foreign investment. In consequence, a decline in the exports of developing coun- 

tries and an increase in their imports took place; as a result, their balance of payments 

deficit worsened at staggering speed. From the early 1960s to the. early 1970s they 

therefore increasingly insisted on ‘trade, not aid’, that is, trade conditions more 

favourable to them. - . 

In the early 1970s the accession of a great number of formerly dependent African 

and Asian countries to political independence rendered» developing countries 

more pugnacious and vocal. In addition, following the 1973 Arab-Israeli war, the 

Arab oil-producing countries decided upon a boycott of industrialized countries. The 

worried reaction of the West emboldened the Arab States, which set up‘an association 

of oil exporting countries (OPEC). All these factors led developing countries to (a) 

reconsider the whole international economic system and (b) put forward audacious 

and far-reaching demands concerning the reshaping of international economic 

relations, so as to adopt measures that, instead of being palliatives, could come to 

grips with the substance of international structural relations. 2 

To attain their political objectives, at the legal level these countries could 
not count 

on the formation of customary rules. Normally, the growth of custom
 is a slow process, 

and those countries were eager to effect very swiftly the changes for which they were 

fighting. Furthermore, custom requires a large convergence of States on the substance 

of new standards; in the matter at issue there was however strong opposition from the 

industrialized countries which, considering that some of their fundamental interests 

were at stake, were not prepared to tie their hands by accepting new international 

rules. In their legal strategy, developing countries had therefore to fall back on two 

possible norm-setting processes: the adoption of general declarations by th
e GA, and 

the working out of internat
ional agreements. The first process has of course the major 

disadvantage of not creating binding legal standards. It can create only the so-called 

; isti dards and guidelines 

eal law at all, only consisting of general stan 
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be the start of the gradual making of international agreements, Or it may set up new 

international institutions that serve as catalysts or promoters of gradual change. The 

other norm-setting process (treaty making) obviously requires that States reach 

agreement, and that a fairly large number of States be prepared to become party to 

such agreements. 

As we shall see, developing countries followed both paths. They pushed for 

the adoption of general Declarations by the GA, with a view both to setting out 

general guidelines and to promoting the establishment of new institutions geared 

to development. They also insisted on the making of agreements in at least some 

areas. 
Thus in 1974 they got the UN GA to adopt a Declaration on the New International 

Economic Order (NIEO), with a Programme of Action, and a Charter of Economic 

Rights and Duties of States. 

In 1982 developing countries managed to have adopted by the Diplomatic 

Conference on the Law of the Sea a Convention incorporating the concept of the 

‘common heritage of mankind’. 

As pointed out above (3.5.4), the concept of a common heritage of mankind was launched as 

early as 1967 by the Maltese Ambassador Arvid Pardo in the UN GA.’ It aimed to establish an 

international legal regime of the seabed and the ocean floor solely for peaceful purposes, and 

for the benefit of mankind as a whole. 

In 1986 developing countries pushed through the GA a Declaration on the right to 

development. | 

The principle whereby all human beings have a right to development, first suggested by Senegal 

in the UN GA as early as 1966, was later enshrined in various GA resolutions, culminating in 

the Declaration of 1986. It states the following: (1) The right to development is an inalienable 

right whereby ‘every human being and all peoples are entitled to participate in, and con- 

tribute to, and enjoy economic, social, cultural and political development’ (Article 1 of the 

Declaration). (2) “The human person is the central subject of development and should 

be the active participant and beneficiary of the right to development’ (Article 2.1). (3) States 

have ‘the right and the duty to formulate appropriate national development policies’ 

(Article 2.3) and the ‘duty to take steps, individually and collectively, to formulate international 

development policies with a view to facilitating the full realization of the right to development’ 

(Article 4.1).4 

Over time, all these attempts have ended up in relative failure, both because they were 

too ambitious, and on account of the strong opposition of industrialized countries. 

3 See A. Pardo, The Common Heritage: Selected Papers on Oceans and World Order 1967~74 (Malta: Malta 
University Press, 1975), at 31, 64, 85. 

* Plainly, these provisions, and others included in the Declaration, set out loosely worded political goals, 

rather than legal guidelines. In addition they did not specify to what extent the right at issue should be 
conceived of as a right of individuals towards their States, or of peoples, and whether the holder of the 
corresponding obligations should be States vis-a-vis individuals or States towards one another. On the whole, 

this and other similar texts were misguided. Clearly, their motivation was twofold. Proclaiming the ‘right to 

development’ meant reformulating the whole problem of development in terms of a ‘fundamental right’. This 
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scheme, some of its mechanisms proved viable (for instance, the Restrictive Business Practice 

Code, or RBP Code, adopted in 1980 by the UN GA as a non-legal, non-binding code of 

conduct, or the Common Fund for Commodities, which came into force in 1989 to assist 

commodity-producing emergent countries). 
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24.5 THE ACTION OF THE WORLD COMMUNITY: 
GENERAL 

It was essentially after the adoption of the UN Charter and the gradual accession of 

many developing countries to independence, that the international community awoke 

to the plight of these countries. Four main factors account for this breakthrough: (1) 

The gradual dismantling of colonial empires unveiled the real conditions of colonial 

territories and made it clear that political independence was not sufficient. (2) The 

increasing impact of socialist ideologies on international relations convinced 

statesmen that they could no longer turn a blind eye to cruel social realities. (3) Some 

young leaders of developing countries, fully aware of the real conditions of their 

nations, started vociferously to demand assistance as a way of compensation for the 

past exploitation by colonial States. (4) The UN offered emergent States a crucial 

served to bring the demand for a restructuring of the world economic order into focus and indeed to 

dramatize such demand: clearly, if you speak of a ‘right’ it follows that there must exist a duty falling upon 

somebody. Second, the new concept served to bring the whole momentum of the human rights ria 

with its panoply of ideas, patterns, and machinery—to bear on all the problems of wis eam rae 

relations. Nevertheless, develo
ping countries won a pyrthic victory, for the verbal proclamation an

 + _ 
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forum where they could put forward their demands and try to reach some sort of 

compromise with the industrialized States. 

The international community has adopted a three-pronged strategy in response: 

(a) a partial modification of international economic and financial institutions (the 

World Bank, the International Monetary Fund, the GATT and the WTO), so as to 

make them more responsive to the needs of developing countries; (b) the promotion 

of multilateral co-operation geared to the development of those countries; (c) the 

establishment of mechanisms designed to guarantee foreign investments in develop- 

ing countries. 

24.66 THE ROLE OF INTERNATIONAL 

ECONOMIC INSTITUTIONS 

Developing countries have repeatedly endeavoured to prompt the financial and 

economic institutions established in the aftermath of the Second World War at the 

behest of the USA (the Bank, the IMF, and GATT-WTO) to adjust their policies so as 

to take account of their special conditions. 

To appraise the demands of developing countries for an international economic order more 

responsive to their needs, it may prove useful first compendiously to describe the philosophy 

and motivations behind the establishment of international economic institutions towards the 

end of the Second World War. 

The Second World War left Europe in a shambles: the economies of both Western European 

countries and the Soviet Union had been disrupted by the fighting or converted to the war 

effort. Japan too was on its knees. The USA was the only big Power whose territory had been 

spared by invasion or bombardment and whose economy had been boosted by the war. After 

the war it became by far the most powerful State militarily; it was in its interest to increase its 

economic power by allowing its capital to be invested abroad, thus expanding its economy on 

a world scale. The US economic expansion on European territory and in the Far East was 

salutary, at least in the short run, to the countries disrupted by war. They could not but benefit 

from the flow of American capital into their markets. Hence they keenly welcomed the 

restructuring of international economic relations propounded by the USA. To implement the 

new scheme it was, however, necessary to dismantle all the barriers that over the years had been 

erected in the world community by States increasingly bent on protectionism (this of course 

included colonialist countries, which drew much benefit from the exploitation of primary 

commodities produced in colonial territories). Thus the USA launched a free trade and 

free market philosophy. In addition, it succeeded in having three important international 

institutions (the World Bank, the IMF, and the GATT) established for the purpose of creating 

the necessary international mechanisms for realizing that philosophy on a multilateral, stable, 

and continuing basis. 

The World Bank was given the task of mobilizing and collecting money from private sources 

on the international capital market, with a view to lending it to those States most in need 

of foreign investment. 
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These institutions, to a large extent imbued with a free market and free competition 

philosophy, were harshly criticized by developing countries, particularly as soon 

as such countries acquired independence. As pointed out above, with regard to 

North-South relations, emergent nations advocated two principles conflicting with 

that philosophy: ‘preferential treatment’ and ‘positive discrimination’. Slowly, under 

the strong pressure of developing countries, all three international institutions 

’ attuned their policy, at least in part, to the North-South question, albeit in a manner 

which developing countries still consider inadequate. 

24.6.1 THE INTERNATIONAL BANK FOR RECONSTRUCTION AND 

DEVELOPMENT (THE BANK) 

The statutory goals of the Bank? include ‘the encouragement of the development of 

productive facilities and resources in less developed countries’. Since its earliest years 

the Bank has pursued this goal. 

To meet the needs of poor countries the Bank changed its lending techniques, with 

regard to the countries concerned. Thus, it made loan terms longer, and differentiated 

between the interest rates charged to industrialized States and those to developing 

nations (the rate for loans granted to the former is higher by 0.5 per cent). In addition 

it decided to grant at least part of such loans in local currency. Furthermore, more 

recently, the Bank has made loans that are primarily designed to protect the environ- 

ment in developing countries. Thus, in 1990, in agreement with the UNDP and UNEP 

(the UN Environment Programme), the Global Environment Facility was established. 

5 The Bank, created in 1944 at the Bretton Woods Conference, is an inter-governmental organization (it 

later became a UN Specialized Agency). It is corporate in form, all its capital stock being owned by i
ts member 

States; the amount of their shares is established on the basis of the quotas set for participating in the IME Its
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lt is financed though contributions from over 60 countries; the Bank is in charge of 

administering these contributions. 

In addition, in 1956 the Bank amended its Articles of Agreement, so as to set up the 

IFC (see infra, 24.7.2) and, in 1960, the IDA (see infra, 24.7.2). 

Furthermore, to promote private investments in developing countries and the 

settlement of disputes arising out of these investments, the Bank established the 

ICSID and the MIGA (see infra, 24.8.2). 

24.6.2 THE INTERNATIONAL MONETARY FUND (IMF ) 

The IMF (‘the Fund’) was established to ensure monetary and financial stability in 

international relations.® It also aimed at promoting the development of international 

trade, by ensuring the stability of foreign exchange. In addition it intended to prevent 

crises in the balance of payments. The financial support of the Fund is essentially 

geared to alleviating the cost of crises and averting competitive devaluations or pro- 

tectionist measures disruptive of international trade. Loans made by the Fund are 

subject to the condition that economic adjustments (formally agreed upon but in fact 

imposed by the Fund) are carried out. Loans are made in instalments payment of 

which can be held up whenever the essential economic objectives of the adjustment 

__ programme are not fulfilled. Initially, loans were linked to the undertaking by the 

beneficiary to.adopt restrictive fiscal and monetary policies. Over the years, however, 

loans have increasingly been made contingent on the implementation of structural 

_ programmes such as fiscal and monetary reforms, reforms in the banking sector, 

liberalization of foreign trade, privatization programmes, etc. 

The gradual opening of the Fund to developing countries took place both through 

the growing participation of these countries in the IMF decision making process, and 

through the growing influence of developing countries on the drafting of provisions 

regulating the IMF and the use of its resources. Furthermore, to meet the specific 

© The Fund was established, together with the Bank, under the Bretton Woods Agreement in 1944. Through 

the Agreement establishing the Fund, the previously unrestricted sovereignty of States in monetary matters 

was seriously limited. The Agreement provided for a fixed parity between all currencies and gold (the USA had 

undertaken to fix the convertibility of US dollars into gold at a fixed rate of 35 dollars per ounce. In this way a 

fixed parity between US dollars, gold, and the various currencies was established; plainly, this arrangement was 

designed to ensure relative stability in foreign exchange). However, in 1978 the system envisaged in 1944 and 

based on the gold exchange standard was discarded. Gold was dethroned as the common denominator of the 
par value regime in international monetary transactions and States were allowed to refer to its market rate in 

their mutual relations. Since 1978 member States of the Fund have been free to choose their exchange rate 
system (free floating, joint floating, pegging the national currency to that of another State, etc.). 

In 1944 States also undertook to refrain from introducing restrictions on payments or transfers for current 

international transactions as defined by the Articles of Agreement instituting the Fund, multiple currency 
practices, or discriminatory arrangements, unless authorized by the Articles of Agreement or by the Fund. 

As a sort of countervailing measure to the limitations on their sovereignty in monetary matters, member 

States had a (mainly conditional) right to draw the currency of another member from the Fund whenever 

they needed it to correct temporary disequilibria in their balance of payments. The purpose of this right 

accruing to member States was to allow them to overcome their balance of payment difficulties without being 

compelled to resort to all those protectionist measures the Fund had been set up to prevent. 



needs of developing countries the Fund set up mechanisms ; . 

lending of financial resources to those countries Ohi has Setlanes sacef anaes Beiee ealthesnssiuvumn limiten tee a | 4 ba come about through the 

of special resources designed to take into accou tis o morignitne establisbaieys 

libria in the balance of payments. Initially | : ae ee aired 
+ cc age tema y oans were made in the form of stand-by 

epi ‘ y to intervene in the event of balance of payments 
» they were granted for short periods and were to be repaid withi ief ti 

span. Subsequently the Compensatory Financing 
Facilit i id wit in a brief time 

(which was expanded in the following years). It was cee sone rete ty eee 

resources to States exporting prim: ide additiona 

temporary shortfalls = cal = - hile tele naheaisnotigeen oie 
ee ‘ ace balance of payments problems 

TVING om or caused by natural disasters, in 1962 the Fund made available emergenc 

assistance, extended in 1995 to countries where armed conflicts had just ended nd 

The awareness that many crises originated in structural disequilibria in the 5 ce 

of payments led in 1974 to the establishment of the Extended Fund Facility (EFF) 

which grants assistance, for a longer period of time and in larger amounts ei 

normal, to States suffering from serious deficits in their balance of payments owing to 

structural maladjustments in production, trade, or prices. 

In 1987 the Enhanced Structural Adjustment Fund Facility (ESAF) was established. 

It had the same purposes as EFF but was designed to assist low-income countries with 

loans at an interest rate of 0.5 per cent. The establishment of this programme shows 

that, since the mid-1980s assistance to poor countries became part and parcel of 

the Fund’s objectives. Such assistance culminated in 1996 in the setting up of the 

programme for alleviating the debt of ‘heavily indebted poor countries’ (HIPC) that 

the Fund co-ordinates together with the Bank. Towards the end of the 1990s the 

reduction of poverty appeared to be a specific objective of policies favouring develop- 

ing countries, with the transformation of the ESAF in the Poverty Reduction and 

Growth Facility (PRGF) and the strengthening of the HIPC programme. 

These changes in the Fund’s policies to some extent constituted a response to the 

numerous criticisms that had targeted the Fund. It had been attacked on account of 

the relative ineffectiveness of its adjustment programmes, as well as the high number 

and wide-ranging scope of the conditions imposed upon States. Although the Fund’s 

conditionality is limited to the economic area, the Fund has been criticized for its 

excessive interference in internal economic affairs, and because—it has been 

claimed—it eventually removes important decisions from the national democratic 

process. A change in its assistance strategy to low-income countries occurred when 

the Fund began to concede that the success of the adjustment programmes crucially 

depended on whether local governments shared the programmes’ objectives as well as 

the programmes’ ‘ownership’. To gain the co-operation 
and commitment of the local 

authorities in those countries in 1999 the Fund and the Bank produced a ‘Poverty 

Reduction Strategy Paper’. According to this document it is for the local authorities to 

set out the development programme, and to set priority objectives as well as ae 

strategy for achieving them. 
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24.6.3 THE GENERAL AGREEMENT ON TARIFFS AND TRADE 

(GATT) AND THE WORLD TRADE ORGANIZATION (wTo) 

(a) The GATT 

The combination of international currency stability and the institutionalized 

mobilization of private capital to promote the free flow of investment to countries 

short of money did not suffice for the realization of the grand design launched by 

the USA in the post-war period—a design which constituted a bold projection on to 

the world community of a pattern of economic order typical of capitalist countries. 

As noted above, the free enterprise, free market, and free competition postulates 

would have become empty words if protectionism in trade had survived. Hence, after 

the establishment of the IMF and the World Bank, the need soon arose to complete 

the foundations of the new economic order by abolishing trade barriers. 

In 1947 a new scheme was set up in the shape of the General Agreement on Tariffs 

and Trade (GATT). The Agreement, unlike the Articles instituting the Bank and 

the IMF, did not create an international organization; however, over the years an 

organizational structure did evolve, operating between the ‘sessions’ of the con- 

tracting parties, held twice a year in Geneva. Unlike the Bank and the IMF, the GATT 

is based on the equal voting wcingg of each party or, in other words, not on the 

weighted-voting system. | 

The core of the GATT is the set of seshigatioie it imposes on the contracting States, 

a very complex and technical network of stipulations. 

The first obligation is the requirement that each member grant all other parties 

most-favoured-nation treatment in the field ‘of imports or exports, that is, treat other 

GATT members in the same manner as the country to which it grants the most 

favourable conditions. Why was this clause deemed necessary for the purpose of 

achieving free trade? Clearly, if a great number of States loyally apply this clause, it 

follows that discriminations between them tend gradually to fall down and a regime 

of equality in their trade relationship.is established.’ 

7 If, say, France must grant all other members the most-favoured-nation treatment, this means that in 
relations between France and all GATT members the same dues will apply as those in force between France 

and the country it treats best. Thus there will be complete equality between all countries concerned. Similarly, 

if Japan is to grant the same treatment to all GATT members as to its most-favoured nation, this implies that 
between Japan and all other members there will be complete equality. It may, however, happen that France 

gives better treatment to a third country than the treatment accorded by Japan to the nation it favours most. 

In this case, a difference of treatment between France and Japan, inter se, will ensue, for the former will extend 

to the latter (and to all countries members of the GATT) a better treatment than the treatment granted by 
Japan to France (and to all the other members of the GATT). Thus, the operation of the clause does not 

necessarily beget complete equality among all members of the GATT. In practice, however, this imbalance is 

somewhat tempered by the fact that, on the whole, the granting of commercial treatment is based on 

reciprocity. Therefore, at least when members of the GATT accord each other special advantages, these 

advantages extend to all other members. If, say, Sweden and Algeria enter into an agreement providing, on a 

mutual basis, for special facilities as regards imports and exports of certain commodities, each of them must 

extend the same treatment to all other members of the GATT. (This, however, does not imply that between 
two other GATT members, say Mexico and Italy, the imports or exports of the same commodities are subject 
to the same regime. In other words, even in this case equality is not absolute.) 
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While these are the principal obligations laid down in the Agreement, they are 
attended by further obligations calculated to strengthen the principle of non- 
discrimination and equality of treatment in other specific areas, where States tend 
to depart from free trade postulates. Thus the Agreement prohibits: quantitative 

restrictions on both imports and exports (such restrictions are often introduced to 

protect national products from foreign competition); dumping (that is, the practices 

by which ‘products of one country are introduced into the commerce of another 

country at less than the normal value of the products’), if ‘it causes or threatens 

material injury to an established industry in the territory of a contracting party 

or materially retards the establishment of a domestic industry’. In addition, the 

Agreement restricts the freedom of States to grant subsidies, particularly <xport 

subsidies. 

When imposing all these obligations, the framers of the Agreement were, of course, aware 

that special situations existed of which they ought to take account. This is why they provided 

for a set of exceptions, some of which were laid down in the original Agreement, whereas others 

were added in later years when the practical operation of the GATT rendered them necessary. 

The exceptions can be grouped under three different headings. The first group of exceptions is 

aimed at general situations. Thus Article XXV stipulates that the contracting parties, acting 

jointly, may by a specific vote waive an obligation laid down in the Agreement. Article XIX 

provides for the use of temporary restraints on imports if the latter are causing serious injuries 

to domestic industry. Furthermore, Articles XII to XIV permit the use of quotas on imports 

in case of balance of payments crises. Finally, Articles XX and XXI provide for exceptions for 

the purpose of implementing national health and safety regulations as well as those pertaining 

to national security. A second group of exceptions aims at allowing the maintenance of 

preferences between members of special regional groupings (Article XXIV). These exceptions 

in particular concern such groupings as custom unions (for example the EC) and free trade 

areas (for example, EFTA). A third group of exceptions, as will be seen, relates to developing 

countries. 

(b) The GATT and the problems of developing
 countries 

As stated above, the GATT’s goal of progressively bringing about the elimination 

of trade barriers had to take ‘nto account the needs of developing countries. 
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These countries, because of their backwardness and the scant competitiveness of their 

industrial products, ran the risk of specializing in agriculture and in the production of 

primary goods, and this could put in jeopardy the entire process of their industria] 

development. For developing countries the temporary protection of some of their 

industries and the setting up of customs barriers to their imports therefore proved 

justified. Furthermore, it turned out to be necessary for industrialized States to grant 

preferential treatment to exports from these countries. 

The most-favoured-nation clause referred to above did not meet the demands of 

emergent countries. It was designed to put on the same footing States having similar 

economic structures, whereas it was ill-suited for developing countries. In addition, 

until the 1986-94 Uruguay Round, the clause did not cover areas crucial to backward 

countries, namely agriculture, textiles, and clothing, areas in which industrialized 

States permitted levies, quotas, and subsidies so as to protect themselves from the 

products of developing countries. 

The need for a preferential treatment of developing countries was first 

acknowledged through the revision, brought about at the Review Session of 1954—5, 

of Article XVIII. The amendment essentially recognized the structural ‘nature of 

developing countries’ balance of payments problems and attenuated the requirement 

of prior approval in regard to measures deviating from the GATT’ S obligations for the 

promotion of a particular industry. 

The changes introduced in 1965 were more significant. A Protocol améndiag the 

General Agreement was adopted and a special section, Part IV, called “Trade and 

Development’, was added to the Agreement. Part IV of the Agreement codifies in the 

multilateral trading system the concept of non-reciprocity in trade negotiations 

between developed and developing countries. Thus, developing countries have been 

allowed: (i) with a view to promoting the establishment of particular industries, to 

modify or withdraw tariff concessions previously made for manufactured products of 

industrialized countries; (ii) to impose quantitative restrictions on the importation 

of foreign goods in order to safeguard their financial position and ensure an adequate 

level of monetary reserves. Industrialized countries, in their turn, undertook, first, 

to accord high priority to the reduction or elimination of barriers to products of 

particular export interest for developing countries; second, to refrain from intro- 

ducing, or increasing the incidence of, customs duties or non-tariff import barriers 

on those products; and, third, to refrain from imposing new fiscal measures which 

could hamper significantly the growth of consumption of primary products from 

developing countries. 

Part IV of the GATT was further elaborated in 1979, in the decision known as 

the Enabling Clause. This Clause consolidated both the concept of “differential and 

more favourable treatment’ for developing countries and the principle of non- 

reciprocity in trade negotiations. Under the Clause members of the GATT parties to a 

trade agreement were authorized ‘to accord differential and more favourable treat- 

ment to developing countries, without according such treatment to other contracting 

parties’. However, this Clause has the drawback that it does not legally oblige 
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General Agreement on Trade in Services (GATS); the Agreements on Trade-Related 
Aspects of Intellectual Property (TRIPs) and on Trade-Related Investment Measures 
(TRIMs); the Understanding on Dispute Settlement (DSU); and so on). 

The WTO is not a successor organization to the GATT. However, contracting 

parties to GATT 1947 that accept all the undertakings deriving from the Uruguay 

Round automatically become original members of the WTO. Other States may accede 

to the Organization, on condition that they accept the undertakings deriving from the 

Uruguay Round (some ‘exceptions are however envisaged, concerning the so-called 

‘pluri-lateral agreements’). At present (2004), the WTO has 147 members (about 100 

are developing countries), accounting for over 90 per cent of world trade. Over 30 

other States are currently negotiating membership. 

In practice the structure .of the WTO has formalized that with which the GATT had progres- 

sively endowed itself. It consists of a Ministerial Conference (meeting at least every two years); 

a General Council (composed of the representatives of the member States; it meets in the 

intervals between each session of the Conference and also meets as the Trade Policy Review 

Body or the Dispute Settlement Body); the Goods Council, Services Council and Intellectual 

Property Council, reporting. to the General Council; a Director General heading the staff 

and appointed by the Ministerial Conference. The first and second Ministerial Conference 

(Singapore, 1996; Geneva, 1998) beefed up the WTO structure by establishing working groups 

relating to specific séctors within the general field of action of the Organization. 

As in the GATT, decisions are normally taken by consensus; majority voting is envisaged, but 

so far it has not been resorted to. 

The reduction of the imbalance detrimental to emergent countries was one of the 

reasons for the establishment of the WTO. The WTO incorporated all the major 

provisions of the GATT relating to developing countries, including the “Enabling 

Clause’. The Clause is the legal basis of (a) the Generalized System of Preferences, 

whereby developed countries offer non-reciprocal preferential treatment (such as ZeT0 

or low duties on imports) to products originating in developing countries; it is for 

preference-giving countries unilaterally to determine which countries and which 

chemes; (b) the Global System of Trade Preferences, 

products are included in their s 

whereby developing countries that are members of the Group of 77 (see 2.5.5) 

8 See A. A. Yusuf, ‘Differential and More Favourable Treatment: The GATT Enabling Clause’, 14 Journal of 

World Trade Law (1980), 488-507. 
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exchange trade concession among themselves (UNCTAD providing technical 

assistance to beneficiaries); and (c) regional arrangements among developing countries, 

In addition, the GATS allows developing countries some preferential treatment. 

It also should be noted that, following a decision of June 1999, the WTO General 

Council may grant waivers allowing developing countries to provide preferential tariff 

treatment to products of least-developed countries. Waivers may also be granted 

to developed countries. (Recent examples include the EC-France trading agree- 

ments with Morocco, the Canadian tariff treatment for Commonwealth Caribbean 

countries, the US—Andean Trade Preference Act.) 

Nevertheless, one should not pass over in silence the reservations expressed by 

some commentators with regard to the failure of the new trading system fully to take 

into account developing countries’ needs. Thus, it has been noted that generally 

speaking the new disciplines and normative standards proclaimed within the WTO 

mean that developing countries no longer have available to them economic options 

(trade barriers, export or import subsidies, etc.) that industrialized States resorted 

to in the nineteenth and early twentieth century to promote their own development 

and industrialization.’ In addition, some specific standards prove of little benefit or 

even disadvantageous to emergent countries. Thus, for instance, the Agreement on 

Subsidies and Countervailing Measures prohibits subsidies normally used by develop- 

ing countries, whereas it exempts from the prohibition agricultural subsidies used by 

developed States. Furthermore, arguably the Agreements on Trade-Related Aspects of 

Intellectual Property (TRIPs) tend to favour technology producers and owners more 

than technology users and importers."° 

24.7 MULTILATERAL CO-OPERATION 

FOR DEVELOPMENT 

The notion of development co-operation commonly covers all the activities under- 

taken by the more industrialized States to promote the economic progress of the more 

disadvantaged countries. When States carry out these activities within the framework 

of an international organization, development co-operation takes on the nature of 

multilateral co-operation, in contrast to the co-operation that every State, in pursuing 

its foreign policy goals, may undertake at the bilateral level. 

In addition to these two modalities of co-operation, recently forms of so-called multi-bilateral 

co-operation have taken shape. They are mixed in nature: they are performed by an 

9 See A. A. Yusuf, ‘Developing Countries and the Multilateral Trade Rules: The Continuing Quest for “an 
Equitable Playing Field” ’, in L. Boisson de Chazournes and V. Gowlland-Debbas (eds.), The International 
Legal System in Quest of Equity and Universality, Liber Amicorum G. Abi-Saab (The Hague, London, and 
Boston: Kluwer, 2001), at 389-409. 

10 Tbid. 
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international organizati subjec i . sil ae petit to the priorities and conditions established by the 
ng to finance the specific c ivi 

; O-Operation activities. This class of operation has the advantage of reconciling the interests of 
granting States, as in bilateral co-operation, are in ch 
ment, and financing; international organizations, 
are entrusted with implementation: 

co- 
ali ; au the parties concerned, The 

arge of the policy decisions, manage- 
as in the case of multilateral co-operation, 

the beneficiary States, in their turn, may count on a 

At the universal level, the UN and its Specialized Agencies constitute the necessar 
reference point for development co-operation of a technical nature. Through ‘i. 
transfer of know-how, carried out in the form of donations, technical co-operation 
primarily aims at furthering the most efficacious use, by the beneficiary States, of their 
own economic resources. 

In contrast, development co-operation of a financial nature is organized, at the 

universal level, by the organizations falling within the ambit of the World Bank, 

notably the International Development Agency (IDA). This class of co-operation aims 

at mobilizing capital so as to increase the financial resources of poor countries. Unlike 

technical co-operation, it is not carried out in the form of donations, but through the 

making of loans to backward countries on conditions more advantageous to them 

than those prevailing on the world market. ‘ 

The concept of North-South co-operation has been accompanied by the gradual emergence 

of the concept of the need for development ‘co-operation between countries belonging to 

the same class of less industrialized States: so-called South-South co-operation. The final Act of 

the Bandung Conference of 1955 (attended by 29 Afro-Asian countries) for the first time 

officially recognized this form of co-operation. Significant developments followed in the first 

seven conferences of non-aligned countries as well as, within the UN framework, in UNCTAD 

(UN Conference on Trade and Development). South-South co-operation pursues the goal of 

establishing an economic circuit alternative to the existing one; to this end, it emphasizes the 

importance of the collective autonomy of developing countries. The ensuing economic rela- 

tions established by the countries under discussion, and-defined as Technical Co-operation 

between Developing Countries (TCDC) have had many ups and downs. Nevertheless, in the 

1980s and 1990s trade exchanges between developing countries increased. 

Recently a growing tendency has emerged towards ‘pilateralization’ of multilateral 

co-operation. By the same token, a tendency is also shaping up to ‘privatize’ certain 

aspects of multilateral co-operation by increasingly having resort to non- 

governmental organizations (NGOs) as well as other non-governmental entities from 

industrialized countries. Commentators from developing countries have argued that 

this growing bilateralization and privatization may gradually weaken 
or undermine 

the viability of some of the existing multilateral institutions and mechanisms, or even 

lead to their gradual obsolescence. 
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24.7.1 TECHNICAL CO-OPERATION WITHIN THE UN 

(a) The first steps 

In an initial stage, namely between 1946 and the early 1960s, both the lack of clear 

vision and an operational scheme, on the part of most developing countries, and the 

resistance of developed countries, resulted in the establishment, within the UN, of 

forms of technical co-operation totally inadequate for coping with the far-reaching 

problems of developing countries. 

The UN at first dealt with the issue by establishing the Technical Assistance Programme (TAP), 

which is still in operation (GA resolution 200(III) of 4 December 1948). This Programme, 

financed through the system provided for in Article 17.2 of the UN Charter (that is, through 

compulsory apportionment by the GA), mainly envisaged the sending of missions of experts 

and technicians to developing countries, the granting of scholarships, and the establishment of 

training and research centres. Later the GA established the Expanded Programme of Technical 

Assistance (EPTA) (resolution 304-IV, of 16 November 1946). This Programme was financed by 

a Special Fund, contributed voluntarily by member States. The assistance provided mainly 

consisted of furnishing expert advice, the individual training of local personnel, the provision 

and dissemination of technical information, and the supply of equipment for demonstration 

purposes. 

(b) The establishment of UNDP 

As stated above, a turning point occurred in the second half of the 1960s. In the late 

1950s and early 1960s the prices of the primary commodities produced by developing 

countries were steadily declining on the world market while the prices of manu- 

factured or semi-manufactured goods developing countries had to import were 

steadily increasing. It thus became imperative to reconsider the whole international 

economic system. 

It is within this new context that the GA, by resolution 2029-XX of 22 November 

1965, established the UN Programme for Development (UNDP). This Programme, 

which replaced both EPTA and the Special Fund, was set up in order to co-ordinate 

and streamline the assistance previously granted by various UN specialized agencies. 

It is at present the UN’s largest source of development assistance and the main body 

responsible for co-ordinating assistance." 

After the major legislation passed in 1994—5 by the Executive Board, the UNDP’s 

11 UNDP’s resources consist of voluntary contributions, which States announce in a special conference 

(‘pledging conference’) annually convened by the UN SG. There also exist the so-called contributions for 
the financing of activities provided for in the programmes; they are paid by the countries benefiting from the 

activities carried out by the UNDP on their territory. 

UNDP is a subsidiary organ of ECOSOC. It is headed by an Administrator, responsible to an Executive 
Board consisting of 36 States representing all major regions and both donors and ‘programme countries’. The 

Board reports, through ECOSOC, to the GA. It sets policy guidelines and discusses and approves the volume 

of assistance allocated to each country, as well as all country programmes. With a view to realizing a 

decentralization of the Programme, side by side with this central structure there exists a local structure, 

consisting of Country Offices, resident representatives, the resident co-ordinator, and regional bureaux. 
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overriding goals are now (a) eradication of povert <ciuetatnatl 
development’; and (b) bisildins P y through ‘sustainable human 

iioni-and political « capacity for good governance (through democratiza- 
mpowerment of the poor by participating in and strengthening 

civil soci izati ing judi . aap orgalizations, by strengthening judicial, electoral, and parliamentary 
systems, Dy focusing on human rights and the rule of law, etc.). 

(c) UNCTAD (UN Conference on Trade and Development) 
Within the UN, technical assistance to developing countries has also been provided 
through UNCTAD, whose principal purposes are ‘to maximize the trade, investments 
and developing opportunities of developing countries’. UNCTAD se currently 
implementing over 300 projects of technical assistance in more than 100 countries. 

UNCTAD was established in 1964 by the UN GA, after a Conference held under the auspices of 
the UN had adopted a set of resolutions laying down the principles on which the institution 
was to work in future. Legally speaking UNCTAD is a subsidiary body of the GA. However, it 
has an autonomous and conspicuously complex structure, consisting of: (a) a Conference, 

composed of all the member States and meeting every four years; (b) a permanent executive 

body, the Trade and Development Board, open to most (147) of all the current 192 members. It °. | 

meets twice a year (for ‘regular sessions’) and up to three times a year for ‘executive sessions’ 

dealing with urgent policy issues as well as management and institutional matters; and: (c)'a 

Secretariat, headed by a Secretary-General, who is appointed by the UN Secretary-General and 

needs to be confirmed-by the GA. wpe eee 

UNCTAD has an operational budget (covering the organizational expenditures) drawn from 

the UN regular budget, and a budget covering its technical co-operation activities, that is 

instead financed from extra-budgetary resources provided by donors (the major industrialized 

States including France, Germany, Italy, Japan, the Netherlands, Sweden, Switzerland, the UK, . 

the USA), beneficiary countries (developing countries are increasingly financing UNCTAD’s — 

technical co-operation activities in their own territory), as well as organizations (UNDP, the | 

World Bank, the Inter-American Development Bank, the EU Commission, etc.). 

As we saw above (24.4), it is within UNCTAD that a new philosophy and an 

attendant new strategy of development were worked out and approved, at the instiga~. 

tion of developing nations. 

They basically hinged on (a) the need to pursue an international division of labour; (b) the 

elimination by developed countries of existing trade barriers hampering the access of primary 

products from developing countries; (c) the stabilization of the price of primary commodities; 

(d) non-reciprocity in commercial agreements, which means that preferential treatment must 

be granted to developing countries whereas 
the latter are not required to reciprocate. 

(d) UNIDO 

Another important institution was established in 1966: the UN Industrial Develop- 

ment Organization (UNIDO). It was set up by a GA resolution (2152(XXI)). It has 

the status of a Specialized Agency. UNIDO neither provides nor lends apt © 

developing countries. It carries out studies and surveys geared n - petits ¥ 

industrialization of poor countries. It also serves as a global forum for the excnang 
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information, analysis, and advice on industrial policies and institutions, between 

industrially developed and developing countries, business associations, and individual 

companies. Furthermore, it serves as a provider of services to governments, institu- 

tions, and enterprises in recipient (that is, developing) countries. '? 

(e) The WTO 

The World Trade Organization (WTO), on which see supra, 24.6.3(c), takes part in 

technical co-operation by (a) assisting recipient countries in understanding and 

implementing agreed international rules on trade, (b) achieving their full participa- 

tion in the multilateral trading system, and (c) directing technical assistance towards 

human resource development and institutional capacity building."’ 

24.7.2 FINANCIAL CO-OPERATION 

At the universal level, financial co-operation with developing countries is effected 

through a group of institutions headed by the World Bank, and most notably the 

International Development Association (IDA). This co-operation lies essentially in 

making long-term loans (normally for a 30-year period), on particularly favourable 

conditions (there is normally a ten-year initial grace period, no interest charge, and 

a service charge of three-quarters of one per cent per annum), in order to finance 

12 These services range from simple advice and counsel to providing engineers to implement global 

agreements on reducing greenhouse gases and industrial pollution, or transferring appropriate technology 

from one country to another, or helping solve sensitive problems of waste management. Normally, in agree- 

ment with the client country, UNIDO makes available its own experts or may draw upon specialists from 

other agencies or from States or private corporations. Similarly, UNIDO may find investors for projects and 

industries, or providers of equipment, technology, or techniques. 

UNIDO is composed of 171 States, mostly developing countries, plus a number of industrialized States 

(the USA and Canada are conspicuously absent). It is made up of a General Conference, which meets every 

two years and, among other things, elects representatives to the 53 seats on the Industrial Development Board 

and to the 27 seats on the Programme and Budget Committee, besides appointing the Director-General. 

UNIDO’s financial resources come from a ‘regular budget. This budget, covering expenditures to be 

met from assessed contributions, provides for administration, research, and other regular expenses of the 

Organization. In contrast, and acceding to a request made at the outset by industrialized countries, technical 

co-operation is funded, through the ‘operational budget , from other sources (voluntary contributions from 
donor countries and institutions, allocations by the UNDP, etc.). 

'3 The WTO tries to attain these goals by carrying out an array of activities, some in the country or the 

region concerned, others at the WTO headquarters in Geneva: seminars (for instance, on anti-dumping, 

customs valuation, subsidies, and countervailing measures, or on broader topics such as the functioning of 

the WTO and multilateral trade negotiations), workshops, technical missions (designed to assist countries in 

drafting and preparing legislation and regulations, etc.), briefing sessions for Geneva-based delegations or 
visiting officials, technical co-operation in electronic form. 

Funding for technical co-operation comes from three sources: (a) the WTO’s regular budget; (b) voluntary 

contributions from WTO members (a number of WTO members have decided, as an interim solution, to 

finance the activities at issue through the establishment of a Global Trust Fund (GTF) for WTO Technical 

Co-operation; one of its aims is to minimize the administrative costs and procedures following from a 
multiplicity of trust funds on a national basis); (c) cost sharing, either by the host country or by other 
countries, 

Technical co-operation activities are overseen by a Committee on Trade and Development (CTD). 
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various proj ee iis In the 1960s loans were geared to the financing of investment 
Pro) in infrastructures. Since the 1980s most loans are aimed at supporting 

24.8 THE PROMOTION OF FOREIGN INVESTMENT 

IN DEVELOPING COUNTRIES 

24.8.1 TRADITIONAL LAW AND CHALLENGES TO IT 

To understand the impact of developing countries’ demands on the legal regulation 

of foreign investment, it is necessary first to take a quick look at the law that existed 

before they took action to change it. 

Traditional international rules governing foreign investment required that any time 

a country to which foreign capital had been exported or where companies had been 

established, expropriated or nationalized them, it must pay compensation. These rules 

were contested by the Soviet Union following the Soviet nationalizations in 1918 and 

1925 and by Mexico in the wake of the nationalizations involved in the Mexican 

Agrarian Reform of 1927 and the nationalization of foreign oil property in 1938. 

Eventually the Soviet Union had to bow to the economic and political pressure of 

other States and grudgingly complied with the prevailing international standards. As 

for Mexico, it admitted that ‘adequate compensation’ was to be paid but insisted that 

(i) international law only required that foreigners be treated no less favourably than 

were nationals, and (ii) the time and manner of payment must be determined under 

the laws of the expropriating State (in Hackworth, 3, at 655-61). The USA reacted 

14 The IDA was established in 1960 on the initiative of the USA. It is an affiliate of the World Bank, and 

avails itself of its structure. Its financial resources consist of capital subscribed by the member States and by 

supplementary contributions from several members. 

The IDA supplements the World Bank’s functions and pursues the primary task of financing the develop- 

ment of poor countries by granting development 
loans on terms more liberal than those granted by the Bank. 

The financial resources of the IDA consist of capital subscribed by the member States and by supplementary 

contributions from several members. The areas where it has concentrated are, first, electric power supply; 

communications and transportation; and second, agriculture and education. 

Besides the length of the term of loans and the lack of any baiterest charge, another feat
ure seer : 

operations was designed to uphold some developing countries requests: greater Siri ig of a 

countries in the decision making process. However, the fact remains that the majority Is firmly kept in the 

hands of industrialized States. 

Two more bodies are linked to t 

International Finance Corporation (IFC . 

in developing countries. This institution 1 

primarily at participating in private loan 

supplementing private investment from its own 

he World Bank: ICSID and MIGA (see below, 24.8.2). In 1965 the 

) was set up for the purpose of promoting private foreign in
vestment 

s an affiliate of the Bank and its structure is that of the Bank. It aims 

s and other investments and, when private capital is not available, 

resources. 
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indignantly and the Secretary of State, Cordell Hull, in a famous note of 22 August 

1938, formulated the US doctrine of compensation, as follows: "No government is 

entitled to expropriate [foreign] private property, for whatever purpose, without pro- 

vision for prompt, adequate and effective payment therefor’.'!? Mexico eventually 

yielded to the economic superiority of the USA and this celebrated formula was 

subsequently considered by Western countries to encapsulate the basic requirements 

for lawful expropriations. 

The problem exploded again after the Second World War, when developing 

countries increasingly became politically independent and tried to get off the ground 

economically as well. They felt impelled to expropriate foreign property because their 

natural resources were to a large extent in foreign hands. One of the ways of achieving 

rapid economic advance lay in appropriating foreign assets without this constituting 

an excessive financial burden for the expropriating State.'® 
Developing States increasingly challenged the ‘prompt, adequate and effective’ 

formula and contended that (a) only ‘adequate’ or ‘appropriate’ compensation 

was due, and in addition (b) the modalities of its determination were to be left to the 

nationalizing State. Their demands were upheld first in the GA Declaration on 

Permanent Sovereignty over Natural Resources (resolution 1803-XVII, adopted by 

consensus in 1962) and then in Article 2.2(c) of the Charter of Economic Rights 

and Duties of States (GA resolution 3281-XXIX, adopted by majority vote in 1974). 

However, most Western States voted against that provision or abstained, making clear 

that in their view it run counter to existing law. The ensuing status of customary 

international law is thus left unclear, industrialized States clinging to the Hull formula 

and developing countries insisting on the new legal views upheld by the majority of 

UN bodies. 

It would seem that recently State practice has tended to uphold traditional standards on 

compensation. This, at least, is what transpires from a string of bilateral agreements made since 

the early 1980s and providing for compensation under criteria very close to the old ‘prompt, 

adequate and effective’ formula. Similarly, this formula has been taken up in the non-binding 

Guidelines adopted by the Bank in-1992. Nevertheless, these trends are not so widespread as to 

lead one to believe that that Hull clause has now turned into customary law. In this respect it 

seems significant that in 1994 the Iran-US Claims Tribunal, in Shahin Shaine Ebrahimi et al. did 

not take a position favourable to it.'” In a well-argued and elaborate decision, the Tribunal held 

that the Hull clause does not represent ‘the prevailing standard of compensation’. Rather, in its 

view customary international law favours an ‘appropriate compensation’ standard (at $88). 

The Tribunal also specified the purport of this standard: 

15 Text in 32 AJIL (1938), Suppl., at 192 (emphasis added). 
16 In addition to those carried out by eastern Europe socialist countries in 1946-8, expropriations were 

made by Iran in 1951, Egypt in 1956, Cuba in 1959, Sri Lanka in 1963, Indonesia in 1965, Tanzania in 1966, 
Bolivia in 1969, Algeria in 1971, Somalia in 1970-2, Chile in 1972, Libya in 1978. 

'7 Final Award of 12 October 1994, unpublished, typewritten text (95 pp.). The Award was rendered by 

Chamber Three, presided over by Judge G. Arangio-Ruiz. See also the Separate Opinion of Judge Allison, 
paras 4-37 (on the standard in question). 
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24.8.2 NEW DEVICES ADOPTED TO BREAK THE LEGAL DEADLOCK 

nati ean oauakeud rie Aap States have eventually sought to avoid 

and compromises which, to some extent, 

accommodate the demands of both categories of States involved, namely, capital- 

exporting and capital-importing States. After all, it is in the interest of both categories 

not to stretch things too far. In cases of total disagreement, if the country of the 

investors does not want to use extra-legal pressure, its nationals end up seeing their 

interests sacrificed. Similarly, nationalizing or expropriating countries do not gain 

much from a refusal to negotiate, for the other country concerned can retaliate by 

discontinuing its assistance, if any, or by discouraging private investment in other 

ways. 

The famous Hickenlooper Amendment of 1963 to the US Foreign Assistance Act of 1961, 

named after the US Senator, was precisely designed to suspend assistance to any government 

dispossessing US nationals of their property without due compensation, until such time as this 

government had taken ‘the appropriate steps’. 

Three main devices have been adopted to avoid or forestall clashes: (1) hammering 

out lump sum agreements, (2) resort to the International Centre for Settlement of 

International Disputes (ICSID) for conciliation or arbitration of disputes; (3) reliance 

on insurance protection by the investors. 

Lump sum agreements are international treaties by which the expropriating State 

allocates a single sum of money, which is determined on the basis of various criteria 

and normally goes halfway to meeting the conflicting requests of the two States 

concerned. In some cases (as in the nationalization of the Suez Canal Company by 

Egypt in 1956, where a settlement was reached in 1958), an agreement is concluded 

whereby a sum not entirely meeting the claims of the dispossessed foreigners 1s 

paid in instalments over a period of several years. In other instances the dispossessing 

State grants compensation in kind: this, for instance, happened in the Bolivian 

nationalizations of 1969, when Bolivia compensated foreign countries through the 

provision of gas to them. 

Resort to the ICSID was rendered possible by the elaboration, 
in 1965, by the Bank, 

of the Convention on the Settlement of Disputes between States and Nationals 

of other States. The ICSID was established as a permanent institution discharging 

conciliatory or arbitral functions to settle disputes between private investors and 
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States that are beneficiaries of foreign investment. The parties to an investment 

dispute that have ratified the Convention are given the option to resort to conciliation 

or arbitration and the ICSID provides the appropriate machinery. 

A similarly widespread practice is that of turning to investment guaranteeing 

mechanisms designed to provide insurance protection for private investment abroad. 

The insurance can be granted at the national or at the international level. 

As for the former, suffice it to mention the US Agency, the Overseas Private Investment 

Corporation (OPIC). It was established in 1971 as a self-supporting corporation totally owned 

by the US Government. It among other things provides insurance to American enterprises 

investing abroad against three classes of non-commercial risk: (a) inconvertibility of foreign 

currency into US dollars; (b) expropriation of investment by the host Government; (c) war, 

revolution, or insurrection. 

At the international level, the Multilateral Investment Guarantee Agency (MIGA) has 

acquired increasing importance. It was set up in 1985 for the purpose of promoting investment 

flows to developing countries: its main task is to guarantee investments against non- 

commercial risks in host countries. Four categories of risk are mentioned in the Convention 

instituting ‘MIGA: (a) transfer risk, which occurs when the host country decides upon 

restrictions on currency conversion and transfer; (b) expropriation, the result of which is to 

deprive the investor of his ownership or control; (c) breach of contract; (d) war or ‘civil 

disturbance’ in the host country. 

24.9 A TENTATIVE STOCKTAKING 

One of the major results of the developing countries’ action for development is that 

this issue has become one of the central questions of the world community. The idea 

that industrialized States should assist poor countries has solidly taken root, with the 

attendant feeling of social solidarity. In addition, a whole array of guidelines, goals, 

and institutions has been set up for the purpose of putting solidarity into practice. 

Recently major industrialized countries have increasingly turned their attention to 

the needs of developing countries, particularly in Africa. Thus, since the 1988 Toronto 

Summit the G7 Group (now G8) has pledged to cancel, or at least significantly reduce, 

the foreign debt of the poorest countries. At the same time the existing international 

institutions are constructively helping to reduce the gap between North and South. 

They are also insisting on the need for a linkage between development and other 

matters. In particular, they are increasingly emphasizing the need for disadvantaged 

countries to promote development by simultaneously ensuring and also enhancing 

respect for human rights and protection of the environment. In some cases assistance 

and co-operation have been made conditional on respect for international standards 

on human rights and the environment (this trend may be seen, for instance, in the 

action of the European Union). This is a healthy development. In particular, so far 

‘conditionality’ has not been used as a devious instrument for seeking the imposition 
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| _ coma patterns of behaviour. Rather, most of the 
- + ag iad am of promoting community values. 

Be ccatrin — cana Me “ He akan oe : or gesting pecees ssfully used. Law provides helpful instruments, 
institutions and conceptual equipment. What is often missing is the political will of 
powerful States—too often bent on the pursuit of short-term interests, and frequently 
excessively self-centred—to use those tools. This in particular applies to the policy 
currently pursued by industrialized States towards developing countries in the area 
of agriculture. Contrary to their much touted principles of free trade, the USA, 
European countries, and Japan protect domestic agriculture by massive farm subsidies 
which make products artificially cheap, as well as by high tariffs designed to shield 
them against the importation of foreign products. Farmers from developed countries 

claim that they cannot stay in business with strongly fluctuating prices, nor compete 

with developing countries where labour is very cheap. It is however a fact that as a 

result of the huge subsidies and trade barriers instituted by governments, industrial- 
ized countries’ agricultural products such as cotton, rice, sugar, etc. are dumped on 

the world market, severely damaging developing countries. The WTO is seriously 

dealing with the problem, but no radical solution is in sight. 

Other obstacles come from the recipient countries themselves. Indeed, one should 

not be unmindful of the excessive political rhetoric of some developing countries, 

as well as the propensity for mismanagement and corruption, or authoritarian 

governance, that can still be discerned in some of these countries. 
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UN Charter rules on, their 

impact on the 

emergence of the 

notion of aggravated 

responsibility: 262, 

263, 268 

wars of: 40, 440, 447, 448 

Ago, Roberto: 128, 156, 201, 202, 

243, 244, 252, 269 

agreement see treaties 

Agreement on Technical Barriers 

to Trade: 501 

Agreement on Trade Related 

_ Intellectual property 

Rights (TRIPs): 517, 

518 

aircraft, use of 

in First World War: 403 

in Spanish civil war: 403 

air pollution 

see also environment 

factors causing: 485 

airspace 

sovereignty over: 81, 85, 90, 94 

Al Qaeda 

members 

as unprivileged 
combatants: 409 

as civilians engaging in 

criminal conducts: 410 

SC measures against: 341, 469 

US military actions against: 474 

Alexandrowicz, Charles Henry: 

27 

aliens see foreigners 

alliances 

impact on neutrality: 403 

American Civil War: 126, 128, 

402 

American Convention on 

Human Rights: 123, 

148, 302, 382, 391 
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American Declaration on the 

Rights and Duties of 

Man: 385 

amnesty laws: 208, 459 

Amoco Cadiz accident: 486, 
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ancillary subjects 

of international law: 138 

see also international 

organizations 

Andorra 

as “diminutive” State: 131 

Antarctica 

claims to territorial 

sovereignty, Over: 

83 

conservation of marine living 

resources: 490 

Treaty on the Antarctic: 294, 

334, 494 

anticipatory self-defence see self- 

defence 

Anzilotti, Dionisio: 136, 144, 

153, 156, 160, 178, 184, 

192, 214, 252, 

apartheid 

and internal self- 

determination: 329 

as a crime of State: 202 

international crime under 

treaty law: 436 

international wrongful act of 

States: 436 

jus cogens nature of the 

customary rule 

prohibiting: 65, 199, 

202 

SC sanctions against South 

Africa for: 263, 341 

UN action against: 263, 322, 

329, 341, 397 

Arab Charter of Human Rights: 

382 

Arab League: 338, 382 

Arangio-Ruiz, Gaetano: 243, 524 

arbitration 

arbitral clause: 281 

arbitral courts 

treaty rules for resort to: 

281 

compromise: 281 

compromissory clause: 288 

consent of States, as basis of: 

281, 283 

dispute settlement by see 

arbitral settlement 

Permanent Court of 

Arbitration: 281 

arbitral settlement 

of disputes: 281-2, 285, 287-8, 
291 

arbitral tribunals 

ad hoc: 38 

Arbitration Commission on 

Yugoslavia: 75, 79, 84, 

207 

Argentina 

as a participant to the San 

Francisco Conference: 

318 

Bufano et al. case: 210-11 

claims to territorial sovereignty 
over Antarctica: 83 

diplomatic relations with the 

Sovereign Order of 
Malta: 132. 

dispute regarding the Beagle 

Channel: 285 

measures against (for the 
_ invasion of the 

Falkland/Malvinas): 8, 

264, 307, 312 
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- of self-determination 
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a 

pronouncements of US courts 
for violations of human 

rights in: 393 
reaction of (for the kidnapping 

of Eichmann): 52 

UK military action against: 

a oe 
armed attack: 57, 352, 365 

see also aggression 
and the right of self-defence: 

57, 298, 324, 354-5, 

363-4, 365, 372 

State support to terrorist 

activities: 472-3, 476 

terrorist activities as: 469, 

473-5 

~ third State assistance to rebels: 

471 

armed conflicts 

internal see civil wars 

international 

agencies of destruction: 

403 

Brussels Peace Conference 

(1874): 400-2 
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400 

compliance with law, means 

of ensuring: 424-9 
belligerent reprisals: 425 

compensation: 426—7 

ICRC, role of: 428-9 

new law: 425-6 

penal repression of 

breaches: 401, 425, 426 

Protecting Powers, 

designation of: 427-8 

traditional law: 424-5 

war crimes, punishment 
of: 422, 425, 426-7 

Hague Peace Conference: 
400-2 

involvement of civilians and 

civilian installations: 

404 

legal regulation of: 405-29 
combat, methods of see 

combat, methods of- 2 

means of warfare see 
weapons — 

modern, rules on: 

401-2, 403 

neutrality 404 | 

new law, overview of 403 
developments in: 402-3 

traditional law of, 
overview of: 400-2 

war victims, protection -— 

of: 4234 

Protecting Powers: 427-8 

Rousseauesque conception: — - 

violence, role of law in- 

restraining: 434. 

war, classes of: 399-400 

armed forces 

foreign, immunity of: 98 
armed intervention 
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354, 368-71 
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notion: 297 

protection of nationals: 

367-8 

traditional law: 297 

UN resolutions condemning: 
311 

armed reprisal see reprisal 
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diplomatic asylum: 

163-4 
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against Hiroshima and 

Nagasaki: 39, 41, 403, 
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atomic energy 

peaceful use of: 293, 294 

atrocities 

Second World War, reaction 

after: 377 

use of force to stop: 373-4 
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1966 proposal on self-defence: 

364 

arbitral dispute settlement, 

under the Law of the 

Sea Convention: 288 

claims to territorial sovereignty 

over Antarctica: 83 

Foreign Sovereign Immunities 

Act (1986): 100 

historic bays: 87 

inspection by the air as 

provided for by the 

1992 Niue Treaty: 495 

League of Nations, as member 

of: 36 

opposition to the rule on 

belligerent reprisals at 

the 1974-7 Geneva 

Conference: 425 

peaceful use of atomic energy, 

bilateral agreements 

on: 294 

position on human rights at 

the San Francisco 

Conference: 378 
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legislation: 225 
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Berlin Congo Conference: 28 

Self-determination, 

applicability of the 

principle: 35 

auto-interpretation of legal 
rules: 6 
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Commission on 

Yugoslavia 
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balance of power: 317 

ban on the use or threat of force 

see force 

Rarile, Giuseppe: 156 

baselines: 84—5, 86, 87, 88, 89, 

90 

bays: 84, 86-7 

historic: 87 

pluri-State: 87 

Behring Sea, jurisdiction in: 

482--3 
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(1884-5): 28 
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42 
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German occupation: 

73 

humanitarian intervention 

legitimizing the NATO 
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Kosovo: 373 

immunity of foreign States, 
restrictive doctrine 
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99-100 

inapplicability of customary 
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of Cassation: 224 

Institut de droit international, 

establishment of: 31 

national legislation 

treaties prevailing over: 231 

overriding customary law: 

225-6 

self-determination 
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the principle of: 379 

universal jurisdiction over 

international crimes: 
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belligerency 

recognition of: 125-6, 401, 429 

belligerent occupation: 407 

see also military occupation 

belligerents 

legitimate: 409, 410 

protection 

under the Martens Clause 

see Martens clause 

recognition see belligerency 

reprisals see reprisals 

status: 405-9 
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(1884-5): 27-8 

Bernadotte, Folke: 139 

Bernheim case: 383-4 

Big Five: 41, 321 
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bilateralism see reciprocity 

Biological Diversity Convention: 

493, 494 

blockade, naval: 184, 297 

in American civil war: 126 

off the Venezuelan coasts: 33 

Bluntschli, Johann Caspar: 31 

booby-traps 

1996 Amended Protocol to the 

1980 Convention on 

conventional weapons: 

129, 411, 433 

Bophal accident: 486 

borders see boundaries 

boundaries 

artificial, creation of: 481 

delimitation: 83-4 

see also uti possidetis 

principle 

colonial boundaries: 83-4 

Brazil 

economic force, proposal to 

ban: 56 

emergent country, features as: 

504 

Falkland/Malvinas conflict 

protecting the interests of 
Argentina: 428 

human rights, position as 

regards, at the San 

Francisco Conference: 

378 

Sovereign Order of Malta, 

diplomatic relations 

with: 132 

Brest—Litovsk Peace Conference 

(1917): 35 

Brussels Conference of 1874: 

400 

burden of proof: 164, 357, 499 

Burlamaqui, Jean Jacques: 256 

Burma 

from the 16thto 18th 

century: 25, 26 

independence: 42 

retortion, US measures of, 

against: 310, 394 

social intercourse with 

European countries 
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Calvo, Carlos: 31, 32 

Calvo clause see Calvo Doctrine 

Calvo Doctrine: 32-3 

Cambodia 

accreditation of representatives 

within the UN: 395 

armed intervention 

by the US (1975): 366 

by Vietnam (1978): 373 

electoral assistance by the UN: 

332 

Extraordinary Chambers see 

mixed court 

mixed court, attempt to create: 

458, 459 

Security Council’s use of 

Charter V1 powers: 

327 

UNTAC, establishment of: 

345 

Camus, Albert: 39, 320, 528 
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American Convention on 

Human Rights, not 

party to: 391 

atomic energy, peaceful use, 

party to bilateral 

agreements on: 294 

Caroline incident: 298 

countermeasures adopted 

against the Soviet 

Union: 264 

Cuba, US measures against, 

harsh reaction as 

regards: 305 

Helsinki Declaration (1975), 

signatory of: 395 

high sea, legal regime 

Estai case: 91-2 

see also Fisheries 

jurisdiction case 

Fisheries jurisdiction case: 

92 

historic bay, claims to the 

Hudson Bay as: 87 

humanitarian intervention 

as a ground for legitimizing 

NATO intervention in 

Kosovo: 375 

internal self-determination 

notion according to the 

Supreme Court: 62 

jus cogens 

favorable attitude as regards 

the emergence of the 

notion of: 200 

nature of the rules on 

fundamental human 

rights, position in 

favour of: 66 

League of Nations, member of: 

36 

McLeod case: 113 

precautionary principle as an 

emerging principle of 

law: 490 

rebellion against Britain: 298 

Caroline incident see 

Caroline 

secession, right to 

according to the Supreme 

Court: 68 

self-defence, attitude in favour 

of a broad notion of: 

360, 361, 364 

State Immunity Act (1985): 

100 

Trail Smelter case: 482, 484 

UNIDO, not member of: 

522 

capacity, legal: 71,72, 137 

limited: 72, 132, 150 

capitulations 

gradual abolition of: 38 

system: 26-7 

Cardozo, Benjamin: 160, 195 

Caroline case: 298 

Cassin, René: 381 

Catholic Church: 23, 131, 

132 

Central American Court of 

Justice: 87, 147 

Charter of Economic Rights and 

Duties of States: 508, 

524 

chemical weapons: 

1993 Convention: 258, 334 

allegedly possessed by Iraq: 

417 

civil wars, prohibition of their 

use: 432 

Chernobyl accident: 486 

children 

Armed Conflict 2000 Optional 

Protocol on the 

Involvement of 

Children in: 383 

atrocities against: 266 

Committee on the Rights of 

the Child: 387 
Convention on Rights of the 

Child: 331, 383, 387 



forcible transfer to another 
group: 444 

rights of: 335 
and economic sanctions: 

312 

Sale of Children, Child 

Prostitution and Child 

Pornography 2000 

Optional Protocol on 
the: 383 

UNICEF: 331 

China 

armed intervention 

Indian, in East Pakistan 

(1971, opposition 

within the GA as 

regards the: 373 

NATO, in Kosovo, 

opposition as regards 

the: 373 

US military expeditions: 

298 

capitulations system, relations 
with European 
countries based on: 26 

compensation, judicial claims 
for, as regards illegal 
acts by Japanese troops 

against civilians: 308 

customary law 

rank with respect to 

ordinary national 

legislation: 225 

Embassy in Belgrade, bombing 
by NATO forces of the: 

426 

Japan, attack by (1932): 37 
immunity of foreign States 

from civil jurisdiction 

upholding the doctrine of 
absolute immunity: 

100 

insurgents, obligation of third 
State to refrain from 

assisting 

strong insistence on 

upholding: 54 

in the old international 
community 

after the Peace of 
Westphalia: 23, 25, 26 

permanent member of the SC, 
as a: 41,321 

sanctions against, 
recommended by the 
GA: 311 
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satisfaction 

obtained by the US for 

violation of airspace 

and unauthorized 

landing: 260 
Taiwan 

claim to sovereignty over: 

76 

represented by, within the 

UN: 346 

treaties, ad hoc 

implementation of: 

229 

United Nations 

fundamental tenets of the 

Statute: 318 

major role within the: 

317 

civil law systems: 193, 483 

see also common law systems 

nullum crimen, nulla poena 

principle: 438 

civil wars 

and international conflicts, © . 

dichotomy: 430 

Article 3 of the Geneva - ~~ 
Conventions: 433 — 

common Article 3 see Article — 

3 of the Geneva 

Conventions 

customary law: 430-2 

insurgents, States prohibited 
from assisting: 54, 127 

international law, approach of: © 

125-30 

inter-State conflicts 

distinguished: 430 

lack of compliance with — 

customary rules: 431 

large-scale: 433 

legal regulation: 429-34 

lack of, in traditional law: 

401 

methods of combat: 430 

non-combatants, protection 

of: 430-1 

principles and rules applicable 

to international 

conflicts, extension of: 

429-33 

rebels, status of: 429-30 

recent occurrences: 431 

recognition of belligerency
: 

125-6, 401, 429 

Second Protocol to the Geneva 

Conventions: 433 
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treaties regulating: 453-4 

widespread Lecoming: 403 

civilians 

armed conflicts, growing 

involvement: 399, 

404 

internal conflicts: 430 

protection of: 401 

climate change 

Framework Convention on 

Climate Change: 493, 

494, 495 

codification: 167-9 

International Law 

Commission: 167 

notion: 167 

progressive development of 

customary law: 166 

role after Second World War: 

165 

-. relations with customary law: 

167-9 

i . Special Committees: 167 

_coercion, 

and validity of treaties: 171, 

175-6 

against State 

representatives: 176 

as absclute ground of 

invalidity: 176-7 

by threat or use of force: 

176 

~ commission of a wrongful act: 

251 

"cold war, end of: 380, 454 

effects: 454-5 

collateral damages: 417-9 

collective self-defence see self- 

defence 

collective responsibility 

instances of: 7-8 

prevailing concept of: 6-8 

collective security system 

envisaged by the Peace of 

Westphalia: 25 

envisaged by the Treaty of Paris 

(Concert of Europe 

1815): 29 

envisaged by the UN Charter 

after the collapse of Soviet 

Union: 323 

death sentence for: 337 

deficiencies, basic: 324-5 

consequences of: 325-6 

events undermining: 41-2, 

323 
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collective security (cont.) 

general features: 41 

self-defence, resort to, as an 

exception to the 

centralized use of 

force: 324 

weaknesses: 301-2 

colonial empires 

collapse of: 34, 40, 42, 329 

dismantle of: 317, 328 

reasons in favour of: 

317-8 

gradual demise of: 41, 508 

international rules favourable 

to: 31 

moderate overhauling of: 328 

colonial powers 

arbitrary borders decided upon 

by: 125 

liberation movements fighting 

against see national 

liberation movements 

rights of, resolute opposition of 

the Soviet Union as 

regards: 36 

self-determination, opposition 

of the, as regards the 

principle of: 379 

use force, right to, against 

liberation movements: 

56, 325 

colonial territories 

under the UN Charter: 328 

use of force, right of people of, 

to: 336 

colonialism: 27-8 

anti-colonialist views: 135, 

317, 328-9 

bringing down of: 329 

colonial relationship: 503-4 

downfall of: 40 
freedom from: 38 

combat, methods of, 

in internal armed conflicts 

see also civil wars 

deliberate bombing of 

civilians, ban of: 430 

non-military objectives, 

prohibition on 

attacking: 430 

precautions to be taken 

when attacking military 

objectives: 430 

reprisals against civilians: 

430 

in international armed conflict 

INDEX 

attacking non-military 

objectives: 430 

case law, paucity of: 423 

damage to environment, 

causing: 419-20 

deliberate bombing of 

civilians, ban of: 416, 

430 

indiscriminate attack, ban 

of: 416 

new law: 415-23 

principle of distinction: 

415, 416-7 

principle of 

proportionality: 

417-20 

targeted killings of enemy 

“unlaful combatants”: 

420-3 

traditional law: 415 

combatants 

and civilians, distinction 

between: 400, 404, 

408-9 

classes of: 401 

lawful: 405-8 

legitimate: 408, 409 

unlawful: 409-10 

commissions of inquiry: 280, 

284 

see also inquiry 

Committee on the Rights of the 

Child: 387 

common heritage of mankind 

concept of: 82, 92-4, 96, 
508 

common law systems 

adversarial model: 462 

and international law: 160, 

195 

as one principal legal systems: 

193 

estoppel: 74 

stare decisis doctrine: 194 

community 

interests, pursuance of: 262, 

266 

obligations: 15-20 

1949 Geneva Conventions: 

17-9 

features: 16 

flaws: 17-9 

rights: 16 

1949 Geneva Conventions: 

17-9 

erga omnes: 14 

exercise of: 16-7 

flaws: 17-9 

values: 15, 264, 276 

compensation see reparation 

Compensation Commission see 

UN Compensation 

Commission 

compromise 

ICJ jurisdiction: 281 

international arbitration: 

288 

compromissory clause: 288 

compulsory jurisdiction see 

jurisdiction 

Concert of Europe: 29 

conciliation 

dispute settlement by: 

280-1 

compulsory, resort to: 287 

GA and SC as centralized 

organs of conciliation: 

289 

under the Vienna Convention 

on the Law of Treaties: 

287 
conduct of hostilities in war 

combat, methods of: 415-23 
see also combat, methods of 

legal regulation 

internal armed conflicts: 

411-31, 432 

international armed 

conflicts: 411-23 

nuclear weapons, use of: 

412-4 

see also nuclear weapons 

targeted killing: 420-3 

warfare, means of: 411-4 

Congo Basin 

liberty of navigation and 

neutrality within: 31 
Congo, Democratic Republic of: 

Belgium, intervention in: 366, 

368, 431 

insurrection: 124 

ONUC: 344 

conquest: 57, 83 

consensus 

role within the WTO dispute 

settlement procedures: 

291 

consent 

armed intervention: 354, 

368-71 

by the State victim of an armed 

attack: 275 



circumstance precluding 

wrongfulness, as a: 

253, 257 

customary law see custom: tacit 
agreement 

dispute settlement 

mechanism: 58, 282 

peace-keeping operations, 

establishment of: 344 

constitutions 

flexible: 222 

rigid: 198, 222, 225, 228 

written: 226 

consular agents 

immunity of: 116 

consular relations 

lack of obligations to 

maintain: 209 

1963 Vienna Convention: 

167 

contiguity, doctrine of: 83 

contiguous zone: 87 

continental shelf: 89-90 

delimitation between opposite 

or adjacent States: 90 
equidistance, principle of: 

90 . 

rights of the coastal State: 

89-90 

Truman proclamation: 89 

contraband: 402 

Convention Against Torture of 

1984: 294, 445, 446, 

451 

2002 Optional Protocol: 294 

cooling-off period 

Covenant of the League of 

Nations: 36, 37 

Treaty of Miinster: 25 

Corfu, incident of (1923): 7-8 

corruption 
invalidity of treaties and: 176 

Cosmos 954, accident: 486, 498 

Council of Europe: 136, 148, 274, 

338, 380, 389, 390, 482, 

499 

countermeasures 

see also reprisals 

aggravated State responsibility, 
and: 245, 268, 274, 

306-7 

basic conditions to be fulfilled 

prior recourse to: 

302-3 

collective: 264, 268, 274 

definition: 302 

INDEX 

limitations on: 303-6 

diplomatic or consular 

immuties, rules on: 

305 

human rights, protection 

of: 3034 

peremptory norms, 

obligations imposed 

by: 304 

proportionality: 305-6 

rights of third States, not 

breaching: 305 

threat or use of force, 

obligations 

concerning: 303 

proportionality: 305-6 

right of the injured State to 

resort to: 261 

third States, rights of not 

breaching: 305 

Covenant of the League of 

Nations (1919) 

restraints on the right to use 

force: 12, 36, 300 

flaws: 37 

Crawford, James: 243, 250 

crimes against humanity 

actus reus. 441-2 

creation of category of: 439 

criminal prosecution: 425, 
454 

customary rule banning: 

268 
jus cogens nature: 203 

definition 
in the Statute of the 

Nuremberg Tribunal: 

440 

forcible countermeasures, in 
reaction of: 394 

functional immunity: 113, 
120, 450 

genocide, as a sub-category of: 
442-3, 444 

international crimes, as: 436 

International Military 
Tribunal, application of 

law by: 440-1 

mens rea. 442 
objective and subjective 

elements: 441-2 

other categories of offences, 
linked with 

reparation from the 

responsible State: 273 

State immunity: 107 
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criminal jurisdiction: 

foreign ships, acts committed 

on board: 86 

iunmunities from, under 

international law: 

115-16, 118 

international crimes and 

immunity from: 436, 

450-1 

legal grounds of national: 

451-2 

criminal liability 

individual, expansion of: 8, 

144, 245 

criminal responsibility see 

individual 

responsibility, 

international crimes 

Croatia 

boundaries: 84 

ICTY Statute, failure to 

implement: 218 - 

recognition of: 75 

Cuba > 

democracy, position of Cuba, 

as regards the notion’ 

BIS cpt FN 
human rights, position of, as : 

regards: 378 — 

insurrection against Spain: 

125, 126 

status of rebels: 125-6 

nationalization: 307, 524 

NATO intervention in Kosovo, ~ 

opposition as regards: 

373 

naval quarantine (1962): 

359 Pate. 

non-intervention, principle of, - 

insistence on the 

importance of: 54 

US Helms-Burton Act: 49-50, 

305 

US—Cuban Democracy Act: 

49-50, 305 

custom 

definition: 156 

deliberate lawmaking process, 

not: 156 

elements of: 156, 157-61 

opinio juris and necessitatis. 

157 

time: 158 

usus: 157 

establishment of the existence 

of rules: 159-60 



530 

custom (cont.) 

formation of rule 

objections to: 162-3 

support by the majority of 

States: 162 

hierarchy, absence of 

with respect to treaties: 

154 

implementation in national 

legal systems see 

implementation of 

international law 

local: 163-5 

opinio necessitatis, rules based 

on: 157 

opinio juris element: 157 

role in international 

humanitarian law: 

160-1 

persistent objector theory: 

162-153 

present role of: 165-6 
regional: 163-5 

State practice see usus 

support of all States, whether 

requiring: 162 

tacit agreement, as: 153-4, 

162, 164, 165 

time element, in the formation 

of: 158 

updating and elaboration of 
rules see codification 

usus element: 157 

role in international 

humanitarian law: 

160-1 

customary law see custom 

Czechoslovakia 

1968 civil war: 124 

break-up: 78 

collective sanctions against 

Argentina, opposition 

to the European: 307 

Gabcikovo-Nagymaros case: 

256 

Protectorate of Bohemia and 

Moravia: 439 

self-defence, opposition to a 

proposal broadening 

the notion of: 364 

self-determination, position as 

regards the principle 

of: 379 

socialist democracy, as a: 42 

Soviet intervention (1968): 

366, 369 
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Sudeten territory, annexation 

of, by Germany: 439 

Damage 

aggravated State responsibility, 

for: 252, 262 

as an element of wrongful acts 

material: 246, 251, 259, 260 

moral: 246 

ordinary State responsibility, 

for: 251-3 

damages, collateral see collateral 

damages 

Dayton agreements: 187, 285, 

350 

Declaration of St Petersburg of 

1868: 32, 

Declaration on Friendly 

Relations (1970): 43, 

47, 48, 56, 58, 61, 66, 68, 

83, 167, 262, 283, 303, 

335, 336, 364, 372, 374, 

395, 464 

Declaration prohibiting 

expanding bullets 

(1899): 31 

decolonization 

achievement by the UN: 

328-9, 338 

uti possidetis principle and: 

83-4 

de facto State agents: 247-9 

deforestation: 331, 485, 486 

democracy 

as a condition for the 

recognition of new 

States: 75 

right to: 395 

notion: 395 

spread of, role of UN: 332 

use of force for restoring: 347, 

370 

denial of justice: 121, 190, 247 

Denmark 

Berlin Congo Conference, 

participant in: 28 

continental shelf, delimitation 

of: 90 

grave breaches to the Geneva 

Conventions, national 

prosecution of: 453 

San Francisco Conference, 

participant at: 318 

deportation 

as a crime against humanity: 

440, 442 

developing countries 

civil wars un: 403 

colonial relationship: 503-4 

diversity of: 504 

economic needs of: 506 

economic structure, features 

of: 504-5 

foreign investment, promotion 

of: 523-6 

International Monetary Fund, 

opening of: 512-3 

legal strategy of: 507-9 

pollution, contribution to: 486 

principal demands of: 507 

development, co-operation for 

bilateral: 518 

financial: 519, 522-3 

multi-bilateral: 518-19 

multilateral: 518 

non-governmental: 519 

South-South: 519 

technical: 519 

UNCTAD: 521 

UNDP: 520-1 

UNIDO: 521-2 

within the UN: 520-3 

World Trade Organization, 

role of: 522 

development, right to: 508 

development, sustainable see 

sustainable 

development 

diplomatic agents, immunities of 

functional: 114 

international customary law 

personal: 114-6 

ratio: 114 

diplomatic protection: 121, 139, 

196, 376 

diplomatic relations 

1961 Vienna Convention: 14, 

114, 119, 167 
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127-9 

conduct of hostilities: 

129 

protection and immunity 

of foreign State 

officials: 128 

respect of their ‘nationals’ 

abroad: 128 

respect of their 

‘representatives’: 

128-9 

right to resort to 

countermeasures: 

129 

treaty-making power: 

127-8 

treatment of foreigners: 

128 

under treaty-law: 

129-30 

subjects of international law, 

as: 71, 124-33 

limited capacity to act: 

72 

limited legal capacity: 72, 

130-1 

transient nature: 130 

treaty-making power: 127-8 

integrity of treaties, principle of: 

173 

Inter-American Commission on 

Human Rights: 123, 

148, 265, 385, 389, 391, 

409 

Inter-American Convention on 

Human Rights: 148, 
149, 302, 382 

Inter-American Court on 

Human Rights: 265, 

389, 391 

intergovernmental organizations 

see also international 

organizations 

activities of: 136-7 

aggravated responsibility, role 

in implementing the 

legal regime of: 267 
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intergovernmental organizations 

(cont.) 

emergence of: 42-3, 54 

international affairs, role in: 

136-7 

law-making power: 185-6 

national implementation of 

binding acts of: 232-3 

rationale behind attribution of 

international legal 

personality: 134 

internal armed conflict see civil 

war 

internal waters: 85, 86 

full sovereignty of the coastal 

State: 86 

international agreements see 

treaties 

international armed conflict see 

armed conflict, war 

International Bank for 

Reconstruction and 

Development (IRBD): 

511-12 

see also World Bank 

International Centre for the 

Settlement of 

Investment Disputes 

(ICSID): 288, 512, 523, 

525, 526 

International Civil Aviation 

Organization (ICAO) 

norm-setting powers: 186, 233 

International Committee of the 

Red Cross (ICRC): 

role in supervising compliance 

with international 

humanitarian law: 

428-9 

protecting entity in 

international armed 

conflicts: 428 

sui generis subject of 

international law: 124 

International Court of Justice 

Advisory Opinions: 322 

forum prorogatum: 285 
optional clause: 285 

organ of UN, as: 322 

Permanent Court of 

International Justice, 

replacement of: 285 
submission of jus cogens 

determinations to: 205, 

288 

Vienna Convention on Law of 

INDEX 

Treaties, compulsory 

jurisdiction: 288 

international courts and 

tribunals 

general principles of 

international law, 

reliance on: 188-9 

general principles of law 

recognized by the 

community of nations, 

resort to: 190, 192-3, 

1934 

proliferation of: 285 

international crimes 

aggression see aggression 

crimes included: 436 

exclusions: 436 

genocide see genocide 

humanity, against see crimes 

against humanity 

notion: 436 

piracy see piracy 

prosecution of 

by international courts: 

453-8 

merits: 460 “wi 

strong demand: 453-4 

by internationalized courts: — 

458-60 ; 

by national courts: 451-3 ~ 
legal grounds of 

jurisdiction: 451-2 

State practice: 452-3 

terrorism see terrorism 

torture see torture 

war crimes see war crimes 

International Criminal Court: 

456-8 

see also international criminal 

courts, international 

criminal justice 

complementarity: 457 

deferral by the SC: 458 

establishment: 456 
international legal personality: 

137 

jurisdiction ratione materiae. 

456 

preconditions to the exercise of 

jurisdiction: 456-7 

trigger mechanisms: 457 

international criminal courts 

judges, assimilation of: 
462 

proceedings, problems of: 

461-2 

State co-operation, reliance 

on: 461 

trials in, merits of: 460 

international criminal justice 

strong demand, reasons for: 

453-5 

International Criminal Tribunal 

for Rwanda 

establishment of: 186, 289, 

343, 455-6 

genocide trials: 444 

penal repression of breaches of 

international 

humanitarian law: 426 

Statute 

implementation in national 

legal orders: 232-3 

interpretation of the: 187 

International Criminal Tribunal 

_ for the former 
. Yugoslavia 

agreement stipulated with the 
~ ICRC: 134 

’ establishment: 186, 289, 343, 

455-6 

national prosecutions after 

_ the: 20 

- genocide trials: 444 
penal repression of breaches of 

_ “international 

. humanitarian law: 426 

Statute — 

implementation in national 

_ legal orders: 232-3 

interpretation of the: 187 

International Development 
Agency (IDA): 512, 

519, 522, 523 
International Fact-Finding 

‘ Commission: 284 
International Finance 

Corporation (IFC): 

512, 523 

International Labour 

Organization (ILO) 

Conventions 

right to demand 

compliance with: 147 

supervision mechanism: 

293, 294 

establishment of: 16 

rights of workers, protection 

of: 16, 376 

international law and national 

legal systems, interplay 

between 

eo 



see also implementation of 

international law, 

within national legal 

systems 

dualistic view: 214-15 

modern change: 216-17 
monistic views: 213-14, 

215-16 

theoretical conceptions: 

213-6 

International Law Commission: 

167, 335 

see also codification 

international law-creation 

custom see custom 

equitable principles: 183, 187 

freedom of States: 11, 12, 153, 

171 

general principles: 188-94 

hierarchy: 198-9 _ 

international organization, 
binding decisions of: 
185-7 be 

judicial decisions: .187, 194-6 

primary sources: 183 

processes technically not law 
creating 

secondary sources: 183 

soft law: 196-7 ~ 

subsidiary source: 183 
traditional: 153 

treaties see treaties _ 

unilateral acts: 184-5 

international legal capacity: 71, 
72, 132, 137, 150 

International Military Tribunal 
for the Punishment of 

the Major War 
Criminals 

aggression, recognition of 

crime of: 145, 447 

establishment: 439-40, 454 

ex post facto law, application 

of: 440 

victors justice: 454 

International Monetary Fund 

developing countries, opening 
to: 512-13 

task of: 511,512 

international organizations 

see also intergovernmental 

organizations 

agents, protection of: 138-9 

autonomy of 

as a requirement for 

international legal 

INDEX 

personality: 137 

binding decisions of, 

implementation of 

see implementation 

of international 

law 

enforcement of rights, capacity 

of: 139-40 

fields of: 136 

first, creation of: 136 

immunity from jurisdiction of 

State courts: 138 

international claims, right to 

bring: 139 

international rights and 

obligations, having: 

138-40 

organs common to member 

States, as: 138 

role after Second World War: 

136 

protection of agents, right to: 

138-9 

diplomatic: 139 

functional: 139 

structure: 137 

subjects of international law, 

as: 71 

ancillary: 135, 138 

limited competence: 136 

requirements: 137 

rights and obligations 

under customary law: 

138—40 

treaty-making power: 138 

international personality see 

international subjects 

international rules 

domestic legal order, ranking 

in: 222-3, 227-31 

enforcement see enforcement 

implementation in national 
legal orders see 

implementation of 

international law, 

composition of organ 

responsible for 

individuals, addressed to see 

individuals, rights and 
obligations 

making see international law- 

creation 

national legislation, translation 

into see 
implementation of 

international law 
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international seabed: 9?—4 

Authority: 93 94 

Enterprise: 94 

comunon heritage of mankind: 

92—3, 508 

legal regime: 93-4 

meaning: 92 

international subjects 

Holy See: 131-2 

individuals: 72, 142—50 

insurgents: 71, 124-31 

International Committee of 

the Red Cross: 133-4 

international organizations: 

135—40 

national liberation 

movements: 71, 140-2 

new subjects, reasons behind the 

emergence of: 134-5 

Sovereign Order of Malta: 

132-3 

States: 71-80 

sui generis subjects: 131-4 

traditional: 71, 124 

international trade 

new mechanisms for the 

settlement of disputes 

in the area of: 283, 

289-91 

International Tribunal for the 

Law of the Sea: 288 

internment 

of belligerent troops by neutral 

States: 402 

interpretation of treaties 

auto-interpretation: 6 

effectiveness: 179 

implied powers doctrine: 

179-80 

intertemporal law: 178 

logic, rules of: 178 

maxims for: 178 

objective interpretation: 178 

preparatory work, recourse to: 

179 

rules on: 178-9 

subjective interpretation: 
178 

two or more languages, in: 179 

Vienna Convention, provisions 

of: 178-9 

intervention 

economic pressures see 

economic coercion 

forcible see forcible 

intervention, armed 

intervention 
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intervention (cont) 

forms of 54-5 

non-intervention, principle of: 

53-4 

invalidity of treaties 

absolute: 176-7 

grounds of: 176-8 

peremptory rule, contrary to 

see jus cogens 

relative: 176—7 

investments abroad 

see also Calvo doctrine 

promotion of: 523-6 

protection: 526 

Iran 

Iran—US Claims Tribunal see 

Iran—US Claims 

Tribunal 

nationalizations: 307, 524 

sanctions against: 264 

US D’Amato Act: 50, 305 

US Embassy, attack on: 250 

US intervention: 366 

use of force 

US assertion of the right to: 

474 

by USA against 
Afghanistan, Challenge 

to the legality of the: 
474 

war against Iraq: 20, 266, 358, 

360 

Iran—US Claims Tribunal: 286 

Iraq 

capitulations: 26 

Iraqi Special Tribunal: 448 

Kuwait, invasion of: 203, 336 

342 

self-defence, position in favour 

of a broad notion: 360 

torture of prisoners in: 428 

UN Compensation 

Commission see 

Compensation 

Commission 

UN sanctions against: 186, 

232, 263, 311, 312, 341, 

348, 416 

Use of force against: 346, 347, 

348, 349, 361, 366, 473 

by Israel: 356, 358, 360 

war against Iran: 20, 266, 358, 

360 

Israel 

Camp David Agreement: 

285 
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establishment of the State of: 

42 

jus cogens, position as regards 

the notion of: 200 

Lebanon, withdrawal from: 

346 

occupation of Arab territories: 

56 

sanctions against: 311, 342 

self-defence, assertion a broad 

notion of the right to: 

360, 361, 364 

targeted killings of enemy 

unlawful ombatants: 

420 

UNEF, creation of: 343 

universal criminal 

jurisdiction: 392 

unlawful combatants, 

definition of: 409, 

410 

use of force by: 342, 472-3, 

475-7, 478, 355, 358, 

359, 360, 366, 368, 371, 

448 

Italy 

Achille Lauro case: 466, 477-8 

_ aircraft, use of: 403 

atomic energy, bilateral treaties 

on the pacific use of: 

294 

Berlin Congo Conference, 

participant in: 28 

colonial empire, erosion of: 42 

completion of Italian unity: 

131 

Corfu incident: 7 

customary law, 

implementation of: 

225 

' donor of UNCTAD: 521 

economic assistance to 

Guatemala: 394 

interpretation of treaties, 

attitude as regards: 178 

Jus cogens, attitude as regards 

the notion of: 200 

Lateran Treaty: 139 

NATO intervention in Kosovo, 

position as regards: 

373 

payment of foreign debts, 

forcible recovery of: 33 

role of resistance movements: 

402 

sanctions against: 37 

self-defence, position as 

regards a broader 

notion of: 364 

Sovereign Order of Malta, 
relations with: 132 

State immunity, doctrine of 

restrictive: 100 

state of belligerency, 

recognition of, by: 126 

treaties, implementation of: 

226, 229 

unlawful immigration: 90 

use of force, condemnation of: 

360, 472 

Japan 

attack on China: 37, 341 

attack on the US: 16 

capitulations: 26-7, 38 

common heritage of mankind, 

opposition to the 

notion: 93 

Conference of Ambassador, as 

member of: 7 

countermeasures adopted: 

264 

customary law, rank of: 225 © 

donor of UNCTAD: 521 

enforcement of international -_ 
law, Role of national 

courts: 307-8 

Hiroshima bombing see atomic 

bomb 

Nagasaki bombing see atomic 

bomb 

permanent member of the SC, 

request to become: 

337 

self-defence, attitude as regards 

a broad notion of: 360, 

361 

US military interventions: 298 

use of force, condemnation of: 

360, 472 

war criminals, punishment of: 

377, 454 

Jellinek, Georg: 23 

Jimenez de Arechaga, Edoardo: 

168, 201, 202, 209 

Joffe, Adolf: 35 

judicial settlement of disputes see 

adjudication, 

arbitration 
jura novit curia: 164 

jurisdiction of States 

to adjudicate: 49-50 



to enforce: 49-50 

to prescribe: 49-50 

jurisdiction 

compulsory see adjudication, 

arbitration 

criminal, legal grounds of: 

451-2 

jus cogens 

see also hierarchy of 

international rules 

amnesty laws, effect on: 208 

case law: 210-12 

deterrent effect: 207 

disputes, resort to Court: 205, 

210-2, 288 

effects of: 205-9 

emergence of: 12, 199 

establishment and scope of: 

201-2 

extradition treaties, effect on: 

207-8 

ICJ, submission of 

determinations to: 205, 

288 

Instances of peremptory 
norms: 202-3 

Invalidity of treaties, as a 

ground of: 176, 205 

Interpretation of treaties, effect 

on: 206-7 

lack of invocation in disputes 

on invalidity of 

treaties: 209-10 

limitations in the Vienna 

Conventions: 203-4 

partial remedies: 204-5 

recognition of States, effect 

on: 207 

reliance on, limited: 209-10 

reservations to treaties, effect 

on: 207 

rules belonging to: 202-3 

State immunity, impact on: 

105-9, 208 

universal criminal jurisdiction, 

and: 208 

validity of treaties: 176, 205 

justice, denial of see denial of 

justice 

Kantian model: 21, 65, 336 

Kaufmann, Wilhelm: 136, 215 

Kellogg—Briand Pact: 300 

see also Paris Pact 

Kelsen, Hans: 8, 143, 156, 215, 

216-17, 359 
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Kosovo 

NATO action in: 44, 351, 373, 

417 

Kuwait 

Iraqi invasion: 203, 289, 336, 

342, 346, 366, 416, 

426-7 

Kyoto Protocol: 493 

Labour conditions 

see also International Labour 

Organization 

protection after the First World 

War: 16, 376 

labour Conventions: 147, 293, 

294 

see also International Labour 

Organization 

Lac Lanoux 

waters, protection of: 485 

Lansing, Robert: 35,51, 61. 
laser weapons th 

Fourth protocol prohibiting 

blinding: 412, 433 
Lateran treaty: 139 £ 

Lauterpacht, Sir Elihu: 17, 206 

Lauterpacht, Sir Hersch: 399 

Law of the Sea Convention: 84 ff. 

common heritage of mankind, 
concept of: 82, 92-4, 

96, 508 ua 
settlement of disputes under: 

an 
revision: 94 

lawful combatants 

see also legitimate belligerents 

guerillas: 406~7 . 

levée en masse: 401, 405 © 

members of the army: 401, 

405 

mercenaries: 407-8 

militias: 401, 405, 406 

partisans: 406 

status of: 408-9 

traditional law: 401 

unlawful combatants: 409-10 

volunteer corps: 401, 405, 

406 

League of Nations 

creation of: 136 

force, collective co-ordination, 

experiment in: 36-8 

petitions, right to lodge: 39, 

147 

resort to wat, restrictions on: 

12 
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legal equality 

States, of 46, 48, 52-3, 382 

legal functions 

centralization in national legal 

systems: 5 

decentralization in 

international legal 

order: 5—6 

legal injury: 252 

legal institutions 

old and new, coexistence of: 21 

legal personality see international 

subjects 

legitimate belligerents: 409 

legitimate combatants: 408, 409 

see also lawful combatants 

Lenin, Nikolaj (pseudonym of 

Vladimir Iie 

Ul janov): 35, 60, 

135 

lex 
posterior derogat priort: 154 

posterior generalis non derogat 

priori specialt. 154 

specialis derogat generali. 154 

Liberia 
accreditation of the 

representatives in the 

UN: 395 

immunity of members of the 

multinational force 

for: 206 

legal standing in the action 

against South Africa: 

195 

UN authorization to use force: 

348 

UN sanctions against: 186, 

264, 311, 341 

Libya 

Lockerbie bombing: 470 

Qaddafi as Head of State: 248 

UN sanctions against: 186, 

264, 311, 312, 340, 341, 

468, 471, 480 

US attack (1986): 356, 366, 

368, 371, 473 

Lincoln, Abraham: 126 

local customs: 163-4 

local remedies rule see 

exhaustion of local 

remedies rule 

Locke, John: 375 

Lorimer, James: 31 

Malta, Sovereign Order of; 132-3 
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Mancini, Pasquale Stanislao: 31 

Manchuria 

attack by Japan: 37, 341 

mandated territories: 292-3, 

322, 329 

marine pollution 

see also environment 

factors causing: 485 

Martens, Fyodor Fyodorovich: 

160, 279, 281 

Martens, Georg Friedrich: 200 

Martens Clause: 160, 161, 190, 

418 

McLeod case: 110, 113 

mercenaries 

status of: 407-8 

merger of States 

effect of: 77,78 

examples of: 78 

international organizations, 

membership of: 79-80 

military objects 

distinction from civilian 

objects: 404, 414, 

416-17, 430 

notion: 416 

proportionality when 

attacking: 417-18, 
430 

military occupation 

see also belligerent occupation 

and actions in self-defence: 

359 

as an instance of forcible 

intervention: 297 

resistance movements in 

territories under: 402, 

406 

restriction on the occupied 

population: 405 

rights and powers of the 

Occupying Power: 13, 

405 

self-determination of peoples: 

61, 68 

mini-States: 71 

Ministers of State, immunity of 

see immunity 

minorities 

applicability of the principle of 

self-determination of 

peoples: 63 

League of Nations, petitions 

to: 39 

post-war treaties for the 

protection: 39 
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mistake 

and invalidity of treaties see 

error 

Monaco 

as a diminutive State: 131 

monism: 213—14, 215—16 

Monroe, James: 30 

Monroe Doctrine: 30, 33, 37 

Montesquieu, Charles de 

Secondat baron de La 

Bréde et de: 375 

Montevideo Convention on the 

Rights and Duties of 

States: 164 

Montreal Convention 

for the Suppression of 

Unlawful Acts against 

the Safety of Civil 

Aviation: 465, 467, 

468 

Montreal Protocol 

on the Protection of the Ozone 

Layer: 495, 501 

moon 

common heritage of mankind: 

95-6 

demilitarization: 95-6 

Moon treaty: 95, 96, 497 

Morocco 

Western Sahara: 140 

most-favoured-nation 

treatment: 290, 506, 

514, 516 

Moynier, Gustave: 31 

Multilateral Investment 

Guarantee Agency 

(MIGA): 512, 523, 526 

municipal courts 

enforcement of international 

law: 307-8 

human rights and litigation 

before: 391-3 

municipal law see national legal 

systems 

Nagasaki 

atomic bombing of: 39, 41, 

403, 413 

Napoleon Bonaparte: 28, 29, 30, 

132, 400 

Napoleonic wars: 30, 400, 401 

narcotic drugs, illicit traffic in 

as an international crime: 436 

mechanism for supervising 

conventions on: 293 

national legal systems 

implementation of 

international rules see 

implementation of 

international law 

international rules 

rank of see international 

rules 

translation of see 

implementation of 

international law 

organizational rules: 5 

right of self-defence in: 5 

subjects of: 3, 10 

vertical structure of: 5 

national liberation movements 

control of part of country, 

gaining: 140 

emergence of: 140 

examples of: 140 

international rights and 

obligations, having 

legitimation under 

international law: 

140-1 

representative organization of: 

141 

subjects of international law, as 

requirements 

control over territory: 

141 

representative 

organization: 141 

rights and obligations 

under customary law: 

141-2 

use of force against: 56, 57 

use of force by: 56, 57 

national liberation, war of: 403 

see also national liberation 

movements 

nationality 

see also criminal jurisdiction, 

diplomatic protection 

active: 451, 452, 453 

passive: 451, 452, 453 

nationalization 

rules on compensation: 382, 

523-5 

see also Hull Formula 
nationals abroad 

protection of: 31, 33, 49, 301, 

325, 368, 369 

diplomatic: 143-4, 231-2 

force, by the use of: 325, 

366-8 

judicial: 143-4, 231-2 



treatment of see foreigners, 
State treatment of 

NATO 

Kosovo, action in see Kosovo 

natural law: 191, 200 

naval blockade: 184, 297, 402 

necessity, state of 

as a circumstance excluding 

wrongfulness: 253, 

255-6 

negotiations 

and countermeasures, prior 

recourse to: 58, 302 

settlement of disputes: 279 

compulsory recourse to: 

286 

Netherlands 

Berlin Congo Conference, 
participant in: 27 

continental shelf, delimitation 

of: 90 

decision of international 

organizations, 
incorporation of: 

233 

donor of UNCTAD: 521 

enforcement of international 
law by national courts: 

308 

government-in-exile: 73 

internationalist approach, 
implementation of 

international law: 

234 

NATO intervention in Kosovo, 

position as regards: 

373 

role of resistance movements: 

402 

treaties, rank of: 229 

UNTEA, request to establish: 

345 

neutral 

goods: 402 

States: 400, 401, 402 

vessels: 402 

neutrality 

impact of alliances on: 403 

rules on: 401-2, 403 

New International Economic 

Order (NIEO): 43, 45, 
508, 509 

New Zealand 
Antarctic region, claims to 

territorial sovereignty: 

83 

INDEX 

Human rights, position within 

the San Francisco 

Conference: 378 

League of Nations 

membership: 36 

Tokelau, international status 

of: 329 

Non-Aligned Movement (NAM) 

44 

non-intervention 

principle of: 53-5 

non liquet: 189 

non-recognition 

see also Stimson doctrine 

doubt as to existence of State: 

74 

illegal situations: 341-2 

United Nations, by: 341-2 

non-self-executing rules: 225, 

226-7 

see also self-executing rules 

Norway 

Antarctic region, claims to 

territorial sovereignty: 

83 

Berlin Conference (1884-5): 

28 

fur seal fisheries: 483-4 

government in exile: 73 

human rights, attitude within 

the San Francisco 

Conference: 378 

nuclear weapons 

aggressive first strike, use in: 

412 

first use of: 414 

legality of use: 412-14 

manufacture and stockpiling: 

403 

Non-Proliferation Treaty see 

Non-Proliferation 

Treaty 

pre-emptive first strike, use in: 
412 

retaliatory use: 414 

self-defence, second use in: 
414 

Nuremberg Tribunal see 

International Military 

Tribunal for the Major 
war Criminals 

objective interpretation
 of 

treaties see 

interpretation of 

treaties 
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Obligations 

erga omnes 16 

erga omnes contractantes: 

16 

non-reciprocal: 15-17 

reciprocal: 13-15 

synallagmatic: 14 

occupation see belligerent 

occupation, military 

occupation, territorial 

acquisition by force 

oil pollution 

factor causing: 486 

open diplomacy 

Wilsonian concept: 282 

opinio juris see custom, elements 

of 

opinio necessitatis see custom, 

elements of 

optional clause see International 

Court of Justice. 

ordinary State responsibility 
see also State responsibility 
circumstances precluding. 

wrongfulness: 253-7 

objective elements: 251-7 

preconditions: 245-6 
subjective elements: 246-51 

wrongful act ; de 
consequences of: 257-61 

fault of the State official: 

250-1 

imputability.to a State: 
246-50 

Organization of African Unity 

(now African Union) 

mercenaries, position on: 
468 554 Giada: 

Organization of American 

States: 136, 148,391 

Organization of Oil Exporting 

Countries (OPEC) 

establishment of: 507 

organizational rules: 5, 6 

outer space: 95-6 

1979 Treaty on the Moon and 

Other Celestial Bodies: 

96 

legal regime: 95 

meaning: 95 

usque ad sidera principle: 95 

ozone layer 

depletion of: 486 

1985 Convention: 493, 494 

1987 Montreal Protocol: 495, 

501 
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Pact of Paris of 1928 see Paris 

Pact 

Palestine Liberation 

Organization (PLO): 

140, 141, 479 

Israeli attack on PLO 

headquartes in Tunisia: 

342, 473 

Palestine question: 481 

Papal States: 131 

Pardo, Arvid: 92, 508 

Paris Pact (1928): 12, 37,278 

partisans: 402 

status of 

during Second World War: 

402 

under the Third Geneva 

Convention: 406 

peace 

humanitarian crises, link with: 

347 

maintenance of: 323-6 

negative: 325, 480-1 

positive: 325, 481 

threats to, enlargement of 

notion: 347 

Peace of Westphalia (1648): 22, 

24-5 

Peacekeeping operations: 

343-6 

peremptory norms see jus cogens 

perfect community (communitas 

perfecta): 399 

perfidy, as a war crime: 409 

permanent members of the 

Security Council: 318, 

321 

see also Big Five 

obligation not to cast a vote: 

324 

veto power: 41, 166, 318, 321 

Permanent Court of 

Arbitration: 281 

Permanent Court of 

International Justice: 

282 

Persia 

capitulations: 26 

European countries, relations 

with: 25 

persistent objector theory: 

162-3 

petitions, right of individuals: 

39, 142, 146~9, 217, 293 

Phillimore, Robert: 99, 191 

Philippines 
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Second Protocol to the Geneva 

Conventions, 

objections to: 433 

Spanish-American war: 188 

US case law on forced 

disappearances: 393 

US colony: 28, 40 

pillage: 415, 439 

piracy: 15,90, 91, 143-4, 216, 243, 

245, 435, 451, 478 

poisonous weapons: 32, 411 

Poland 

role of resistance movements: 

402 

Polisario 

control over territory: 140 

Politis, Nicolas: 39, 190, 252, 384 

polluter-pays principle: 492 

Pontifical State see Papal States 

Porter, General Horace: 21, 33, 

34, 72, 301 

Portugal 

armed reprisals, resort to: 371 

Berlin Congo Conference, 

participant in: 28 

colonial empire, erosion of: 42 

local customs, reliance on: 

164-5 
Sovereign Order of Malta, 

relations with: 132 

UN sanctions against: 341 

precautionary principle: 490 

pre-emptive self-defence see self- 

defence 

primary legal subjects 

States as 71,72 

in national legal system 3, 10 

primary rules. 18, 244 

principles of international law 

see also general principles of 

international law 

‘constitutional’ role: 48, 188 

principles of law, recognized by 

the community of 

nations 

subsidiary source: 188 

attempt to codify resort to: 

190-3 

resort to: 190 

present role: 193-4 

prisoners of war: 406, 407, 408 

proportionality 

countermeasures: 305-6 

self-defence: 350, 355, 365, 373 

methods of combat: 416, 

417-18 

protection 

foreign property, of see foreign 

property, protection of, 

nationals abroad, 

protection of 

investments abroad, of see 

investments abroad, 

protection of 

national abroad, of see 

nationals abroad, 

protection of 

Protecting Powers 

their role in armed conflict: 

427-8 

protectorates: 73, 111, 280, 

439 

protest: 184 

Protestantism 

impulse to formation of strong 

States: 23 

Peace of Westphalia: 24 

Prussia: 28, 29, 180 

Quebec 

right to internal self- 

determination: 

61-2 

right to secession: 68 

Rachel, Samuel: 200 

racial discrimination see 

discrimination, racial 

rape 

as actus reus of war crimes and 

crimes against 

humanity 

notion: 192, 193 

in the former Yugoslavia: 266 

ratification of treaties see treaties 

rebellion see civil war 

rebels see insurgents 

rebus sic stantibus principle 

in the 1969 Vienna 

Convention: 181 

in traditional law: 180 

invocation by the Soviet 

Union: 36 

reciprocal obligations see 

obligations 
reciprocity 

international rights and 

obligations, as basis of: 
13-15 

recognition 

belligerency, of: 125-6, 401, 

429 



insurgency, of: 125 

States, of 

constitutive effects: 73-4 

legal effects: 74—5 

premature: 75 

role of: 74 

significance of: 74 

jus cogens, effect of: 207 
new States, of: 75, 395 

Red Cross see International 

Committee of the Red 

Cross 

Reformation: 

impulse to formation of strong 

States: 23 

regional customs: 163—4 

reparation of wrongful acts 

compensation: 260 

inconsequential, in case of 

massive breaches of 

community 

obligations: 273 

restitution in kind: 259 

satisfaction: 269 

reprisals 
see also countermeasures 

armed, in peacetime: 242, 297, 

301-2, 303, 476 

belligerent 
Additional Protocols to the 

Geneva Conventions: 

425 

compliance with 

humanitarian law, 

means of ensuring: 

401, 425 

conditions for: 426 

Geneva Conventions: 425 

internal armed conflicts, 

resort to: 432 

capitulation system: 27 

compliance with law, means of 

ensuring: 299, 301 

international law restraints: 

300, 301 

meaning: 299 

Naulilaa case: 195, 299-300 

peaceful and military: 299 

proportionality: 305-6 

requirements: 299-300 

unlawful small-scale use of 

force, against: 354, 

371-3 

res communis omnium 

high seas: 81, 90, 484 

outer space: 95 

INDEX 

res nullius 

Outer space: 95 

reservations to treaties: 

innovation in the legal regime: 

174-5 

meaning: 173 

objections to: 174 

old legal regime: 173 

treaties on human rights: 175 

Vienna Convention: 174 

resistance movements: 402 

as lawful combatants: 406 

status of, during Second World 

War: 402 

responsibility 

collective: 6-8 

vicarious: 6 

responsibility of State see 

aggravated State 

responsibility, ordinary 

State responsibility, 

State responsibility 

restitution see reparation 

retortion 

conditions: 310 

meaning: 309-10 

Ricci-Busatti, Arturo: 191 

right to development 

1986 Declaration: 330, 508 

failure of the doctrine: 45, 

330. 508 

rights see human rights 

Rio Declaration: 489, 491, 492, 

496 

riparian States 

rights with regard to navigable 

international waters: 

15 

restrictions on the use of 

international rivers: 

490 

Riphagen, Willem: 243 

rivers see riparian States 

Rolin-Jaequemyns, Gustave: 31 

Roosevelt, Eleonor: 63, 64, 381 

Roosevelt, Franklin Delano: 317, 

319, 322, 377-8, 439 

Roosevelt, Theodore: 33 

Root, Elihu: 191 

Rousseau, Jean-Jacques: 400, 
404 

Russia 

see also Soviet Union 

anticipatory self-defence, 

position as regards the 

notion: 476 
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Berlin Congo conference, 

per icipant in: 28 

Chechnya, conflict in: 266 

Concert of Europe: 29 

customary law, rank of: 226 

democracy, notion of: 395 

Group of Contact for 

Yugoslavia, member 

of: 285 

Holy Alliance: 29 

military force, position as 

regards unilateral 

recourse to: 473, 

475 

NATO intervention in Kosovo, 

objection as regards: 

373 

Security Council, as permanent 

member of: 321 

Rutherforth, Thomas: 256 

Rwanda see genocide, ICTR 

San Francisco Conference: 39, 

41, 48, 56, 318, 320, 

328, 337, 378, 379 

San Marino 

immunity of former Minister 

of Foreign affairs: 

111-12, 118 

mini-State, as a 

St Petersburg Declaration: 32 

St Vincent and Grenadines 

The M/V ‘Saiga’ (No. 2) case: 

88 

mini-State, as a: 131 

sanctions 

centralized countermeasures: 

310, 339 

collective countermeasures: 

310, 339 

condemnation by the SC: 

342 

diplomatic relations, breaking 

off: 309, 311, 341 

economic: 310-11, 341 

effectivness: 311 

illegal situations, non- 

recognition of see non- 

recognition of illegal 

situations 

international bodies, decided 

or authorized by: 310 

international criminal 

tribunals, 

establishment of: 343 

lato sensu: 339 
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sanctions (cont. ) 

non-recognition of illegal 

situations: 341-2 

not involving the use of force: 

339, 340 

notion: 339 

political: 339 

properly so-called: 310, 339 

public exposure of gross 

violations: 342-3 

purposes: 311-12 

respect for human rights, and: 

312-13 

stricto sensu: 339 

tendency towards adoption of: 

310 

types of: 339 

satisfaction see reparation 

sea see bays, contigous zone, 

exclusive economic 

zone, high sea, internal 

waters, international 

seabed, territorial sea 

section or areas, division into: 

84 

seabed and ocean floor see 

international seabed 

secession 

see also self-determination, 

external 

effect of: 77 

legal personality of the State, 

effect on: 77 

racial groups forcibly denied 

self-determination: 61, 

68 

right to: 68 

use of force, to prevent: 371 

Second World War 

atrocities, reaction after: 377 

consequences of: 39-44, 47 

secondary rules: 18, 244 

Security Council of the United 

Nations 

binding resolutions, power to 

issue: 186 

collective monopoly of force 

by: 41, 323-6 

dispute settlement by: 326-8 

ICC, activation of the: 457 

international criminal 

tribunals, 

establishment of: 455-6 

members of: 321 

Military Staff Committee, role 

of: 321 

INDEX 

Peace and security, 

maintainance of: 

232-6 

Peacekeeping operations, 

establishment of: 

344-6 

permanent members: 321 

resort to force by regional 

organizations, 

authorization of: 

350-1 

resort to force by States, 

authorization of: 

346-50 

Sanctions decided or 

recommended: 310-1, 

340 

voting procedures, views at 

Yalta Conference: 319 

security pacts 

proliferation of: 403 

self-defence 

abuse of the right: 355-6 

anticipatory: 357-63 

rationale behind the 

doctrine of: 358-9 

solutions de lege ferenda: 

362-3 

State practice: 358, 360-1 

US doctrine of pre-emptive 

military actions against 

terrorism: 361 

armed attack, rejection of: 57, 

298, 324, 354-5, 363-4, 

365, 372 

armed infiltration, against: 

363-4 

circumstance excluding 

wrongfulness, as a: 254 

collective: 365-6 

customary law: 359 

facts, ascertainment of: 357 

indirect aggression, against: 

363, 365 

individual: 354-6 

invasion through infiltration of 
troops, against: 363-4 

nuclear weapons, use of: 

413-14 

pre-emptive see anticipatory 

requirements: 355 

self-preservation: 359 

State responsibility, and: 254 

self-determination of peoples 

see also national liberation 

movements, national 

liberation, war of 

action of the UN to promote: 

328-9 

external: 61, 63 

internal: 61-2, 63 

peoples entitled to: 61-2 

principle of 

emergence: 60-1 

impact of: 60-1 

jus cogens nature: 65 

limits of: 63-4 

right and obligations 

deriving from: 62-3 

secession: 68 

territorial integrity of States: 68 

UN goal: 320 

self-executing rules: 220, 222 

customary rules: 225 

treaties: 226-7 

self-executing treaties see self- 

executing rules 

self-help 

new importance: 42, 325 

restriction under the UN 

Charter: 323, 352 

under traditional law: 242, 

296 : 

Sérot, André: 139 
settlement of disputes see dispute 

settlement 

Settlement of Westphalia see 

Peace of Westphalia 

Seveso accident 486 

ships 

criminal jurisdiction over see 

flag State 

flag State see flag State 

freedom of navigation on high 

seas see high sea 

hot pursuit see hot pursuit 

innocent passage see territorial 

sea, innocent passage 

piracy see piracy 

right of passage over territorial 

seas see territorial sea, 

innocent passage 

slave trade see slave trade 

warships see warships 
Siam 

see also Thailand 

capitulations system: 26-7 

relations with European 

States: 25, 26 

Sierra Leone 

Special Court: 426, 459 

signature of treaties see treaties 



si omnes, clause: 401, 404 
slave trade: 31, 38, 245, 376 

The Antelope case: 154 

slave trader: 446 

slavery 

treaties banning: 38, 294, 376 

customary rule banning 
existence: 394 

Jus cogens nature: 65, 199, 

202 

prominent role of the opinio 

iuris: 158 

Slovakia 

see also Czechoslovakia 

Gabcikovo-Nagymaros case: 

256 

soft law: 196-7 

role in environmental law: 

491-2 

soil pollution 

factors causing: 486 

sources of international law see 

custom, international 

law, treaties 

South Africa 

apartheid, downfall of: 332 

indirect aggression, position 

on: 364 

sanctions against: 264, 342 

Southern Rhodesia 

breach of embargo, 

authorization of force 

to prevent 

indirect aggression, position 

on: 364 

non-recognition of: 76 

racist white supremacy, ending 

of: 332 

sanctions against: 264, 311, 342 

use of force to enforce 

sanctions against: 

348 

sovereign equality of States 

legal equality: 52-3 

rights and powers: 49-52 

self-determination, co- 

ordination of right to: 

68 

sovereign immunity of foreign 

States 

see also immunity 

absolute doctrine: 99-101 

employment matters: 101-5 

execution, from: 109-10 

jus cogens, attitude as regards 

the notion of: 200 

INDEX 

rationale: 99 

restrictive doctrine: 99-101 

Jus cogens, effect of: 105-8 

sovereignty, limitations on 

general: 98 see immunity, 

foreigners, State 

treatment of, sovereign 

equality of States 

Soviet Revolution: 34, 35-6 

Soviet Union 

1978 Agreement with 

Afghanistan: 204 

break-up, recognition of new 

States on: 75,125 395 

Chernobyl nuclear accident: 

489 

collapse of: 44 

compensation in case of 

nationalization, 

opposition as regards 

the rules on: 523 

decolonization, role in: 328-9 

emergence of: 34 
establishment of UN, role in: 

318 

international community, 

splitting: 35-6 

international institutions, 

attacking: 38, 523 
international law, partial 

rejection of: 35-6 

intervention in 

Czechoslovakia: 366 

invasion of Afghanistan: 263 

principles advocated by: 35-6 

role of resistance movements: 

402 

socialist democracies, effect of 

creation of: 42 

space objects 

1972 Convention on 

International Liability 

for damage caused by: 

245, 497 

Spain 

Berlin Congo Conference, 

participant in: 28 

binding resolutions of 

international 

organizations, 

implementation of: 

233 

Fisheries jurisdiction case:
 92 

Holy Alliance, intervent
on of: 

29 

implementation of 

553 

internationai law, 

int_inationalist 

outlook: 234-5 

sanctions against: 311 

self-determination, position as 

regards the right to: 68 

Sovereign Order of Malta, 

relations with: 132 

treaties, implementation and 

rank of: 228 

universal criminal 

jurisdiction: 452 

use of force, position as regards 

instances of unilateral: 

475 

Spanish Civil War 

magnitude: 124, 430 

use of aircraft: 403 

Stalin (Josif Visarionovic 

Dzugasvili, called): 319, 

322, 439 

State agents, see de facto State 

agents 

State immunity see sovereign 

immunity 

State officials 

breach of international law by 

de facto see de facto State 

organs 

functional immunities see 

immunities 

personal immunities see 

immunities 

state of war see war 

State practice 

as an element of custom see 

custom, usus 

State responsibility see 

Aggravated State 
responsibility, 

Ordinary 

responsibility of States 

Codification Conference: 242 

collective, concept of: 6-8, 243 

controversial rules, precision 

given to: 244-5 

current regulation of, 

overview: 243-5 

definition: 241 

environmental harm, for 

forms of: 244 

International Law 

Commission, works of: 

243-4 

lawful actions, accountability 

for: 245 
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State responsibility (cont.) 

rudimentary rules: 242-3 

traditional law of: 241-3 

State sovereignty see sovereignty 

State succession 

1978 Vienna Convention: 78 

1983 Vienna Convention: 78, 

79 

archives: 79 

assets and debts: 79 

human rights treaties, to: 78-9 

international organizations, 

membership of: 79-80 

public debt, to: 79 

State property: 79 

treaty succession 

clean slate principle: 78 

human rights treaties: 78-9 

localized treaties: 78 

non-localized treaties: 78 

principle of continuity: 78 

stateless persons 

plight of 4 
States 

activities, spatial dimension of 

air: 94 r 

generally: 81-2 

high seas: 90-2 - 

international seabed: 92-4 

outer space: 95-6 

sea: 84-92 

territory: 82-4 

see also acquisition of 

territory 

commencement of existence 

of: 72-3 

elements: 73 

role of recognition: 73-7 

continuity of: 77 

dismemberment: 77 

extra-constitutional changes: 

77 

freedom of action, range of: 

10-2 

incorporation: 77 

merger: 77 

mini-States: 71 

recognition of: 73-7 

factual conditions required 

for: 75 

premature: 75 

revolutionary changes: 77 

secession: 77 

sovereign equality see 

sovereign equality of 

States; sovereignty 

INDEX 

sovereignty see sovereignty 

subjects of international law, 

as: 72-80 

full legal capacity: 71 

primary: 71,72 

territory see territory 

Stimson doctrine: 13, 341 

straits: 84 

Straits of Tiran: 359 

Strayer, Joseph Reese: 23 

Suarez, Francisco: 399 

subjective interpretation of 

treaties 

see interpretation of treaties 

subjects of international law see 

international subjects 

see also individuals, insurgents, 

international 

organizations, national 

liberation movements, 

sui generis entities, 

States 

ancillary: 38 

reasons behind the mergence 

of new: 134—5 

States, as primary: 3-4 

traditional and new: 71-2 

succession of States see State 

succession 

summit meetings: 

G7, of the: 526 

under the Concert of Europe: 

29 

supervision, international: 

291-5 

contentious procedure, 

differences with: 291-2 

dispute, existence of a, not 

necessary: 292 

initiative of the procedure: 

292 

modalities for: 294-5 

organ responsible for, 

composition: 292 

outcome of the procedure: 

292 

suppression of terrorism see 

terrorism 

suspension of treaties 

as countermeasure: 7 

sustainable development: 

492 

UN Commission on: 496 

Sweden 

Berlin Congo Conference, 

participant in: 28 

donor of UNCTAD: 521 

Peace of Westphalia: 24 

targeted killings, position on; 

423 

use of force, position as regards 
instances of unilateral: 

360, 373, 472 

Switzerland 

Croatia, recognition of: 75 

donor of UNCTAD: 521 

Geneva Conventions, request 

to apply: 266 

ICRC, agreement with: 133 

jus cogens, position as regards 

the notion of: 200, 

212 

Protecting Power, as: 428 

universal criminal 

jurisdiction: 451 

synallagmatic obligations see 

obligations 

Syria 

capitulations: 26 

genocide, proposal to add a 

sixth class: 444 

independence: 42. 

Israeli attack (2003): 475-6» 

merger with Egypt: 78,79 
terrorism, allegedly 

supporting: 475 ~ 

Tacit agreement 

custom as: 153, 162, 164, . 
165 | 

Taliban 

prisoners of war, denial of the 

status of: 410. 

unprivileged combatants, as: 

409 

UN sanctions against: 341 

US attack against Afghanistan: 

474 

Tavignano incident: 280 

terra nullius. 81 

territorial acquisition see 

acquisition of territory 

territorial integrity 

principle see sovereignty 

self-determination, and see 

self-determination 

uti possidetis doctrine see uti 

possidetis 

territorial sovereignty 

see also territory 

concept: 60-1 

territorial sea: 81, 84-6 



baselines: 84—5 

bays: 84, 86-7 

contiguous zone: 87 

gulfs: 84 

innocent passage, right of: 85 

sovereignty over 

Straits: 84 

width, measurement of: 84 

territorial waters see territorial 

sea 

territory 

acquisition see acquisition of 

territory 

changes in: 77-8 

delimitation of boundaries see 

boundaries, uti 

possidetis iuris 
powers exercised over see 

sovereignty, territorial 

’ sovereignty 

terrorism 

definition, alleged lack of: 

449 

impact on armed conflicts: 

403 

international crime, as 

actus reus. 450 

crimes against humanity: 

450 

debate on punishment of 
discrete crime of: 450 

elements of: 449-50 

freedom fighters, by: 449 

mens rea: 450 

objective and subjective 

elements: 450 

war crime: 450 

response of the 

international 
community to 

forcible: 469-79 
hierarchy: 464-5 
peaceful: 465-9 

sanctions: 468-9 

treaties: 465-8 

Thailand 

see also Siam 

Bangkok bay: 87 
threat of force see force 

Third World States see 

developing countries 

Torrey Canyon accident 486 

torture 

actus reus: 446-7 

categories of: 445-6 

crime against humanity, as 

INDEX 

distinct crime, as: 445-6 

international crime, as: 436 

mens rea: 446-7 

objective and subjective 

elements: 446-7 

time of peace, in: 445 

war crime, as: 445 

trade 

liberalization versus 

environmental 

protection: 500-2 

trade disputes 

quasi-judicial settlement of: 

289-91 

treaties 

breach of obligations, State 
responsibility see State 

responsibility 

domestic legal order, legal 

standing in: 227-31 

environment, protection of: 

492-3 

executive agreements: 172 

implementation of in domestic 

legal orders see 

implementation of 

treaties 

interpretation see 

interpretation of 

treaties 
invalidity see invalidity of 

treaties 

jus cogens, and see jus cogens 

making 

freedom of States: 171 

initialing: 172 

injustice, cause of 

legally binding 
undertakings 

old and new law 

plenipotentiaries 
signature: 172 

simplified form, in: 172 

solemn form, in: 172 

material breach of provisions: 

181 

‘non-localized: 78 

non-self-executing: 226-7 

parties, binding: 170 

ratification: 170 

rebus sic stantibust: 181 

reservations to see reservations 

to treaties 

signature: 170 

State succession to see State 

succession 
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termination: 180-2 

third States, and: 170 

two or mure languages, 

authenticated in see 

interpretation of 

treaties 

withdrawal from: 181 

treatment of nationals abroad see 

foreigners, State 

treatment of 

Treaty of Versailles: 111, 292, 

454 

Triepel, Heinrich: 9, 213,214 

Trusteeship Council: 321, 322, 

328, 337 

trusteeship system: 41, 318, 319, 

322, 328 

Tubantia incident: 280 

Turkish Republic of Northern 

Cyprus 

imputability to Turkey of the 

acts of Turkish armed 

forces stationed in: 385 

non-recognition of: 77 

Ultimatum 

1899 and 1907 Hague 

Conventions: 300 

under customary law: 300 

Understanding on Dispute 

Settlement see Dispute 

Settlement 
Understanding 

unanimity, principle of 

and conclusion of treaties: 173 

unilateral acts 

as source of international law: 

184-5 

notification: 184 

promise: 185 

protest: 184 

recognition: 184 

renunciation: 184 

United Kingdom 

see also England, Great Britain 

anticipatory self-defence, 

attitude as regards: 476 

military assistance from third 

State, proposal on: 

364 

State Immunity Act. 104 

use of force by Israel against 

Syria, position as 

regards: 475 

UN Commission on Sustainable 

Development: 496 
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UN Compensation 

Commission: 289, 336, 

426 

UN Conference on Trade and 

Development 

(UNCTAD): 330, 518, 

519, 521 

UN Covenant on Civil and 

Political Rights: 43, 62, 

123, 146, 175, 181, 207, 

227, 228, 265, 276, 304, 

384, 385, 386, 395, 410 

Optional Protocol: 148, 265, 

294, 382, 385 

UN Covenant on Economic, 

Social and Cultural 

Rights: 43, 62, 304, 
312, 386, 395 

UN Declaration on Friendly 

Relations see 

Declaration on 

Friendly Relations 

UN Development Programme 

(UNDP) see UNDP 

UN Environment Programme 

(UNEP) see UNEP 

UN Industrial Development 

; Organization 

(UNIDO) see UNIDO 

UN International Children’s 

Fund (UNICEF) 

UNDP: 330-1, 511, 520-1 

UNEP: 331, 496, 511 

unequal treaties: 35 

UNICEF: 331 

UNIDO: 331, 521-2 

United Nations 

achievements of: 322-3 

British scheme: 318 

Charter, as the constitution of 

the world community: 

336 

codification of international 

law: 334-6 

current role: 336-8 

disarmament: 333-4 

economic and social co- 

operation: 329-31 

environment, protection of: 

331 

Failures: 322-3 

fundamental tenets, agreement 

on: 318-19 

goals of: 320-1 

human rights: 331-3 

see also human rights 

INDEX 

membership as test of 

legitimation of State: 

338 

non-State actors, involvement 

of: 338 

paradigm on which based: 336 

peace and security, 

maintenance of: 323-6 

peaceful settlement of disputes, 

promotion of: 326-8 

principal organs: 321-2 

self-determination of peoples . 

328-9 

spread of democracy, 

promotion of 

spread of democracy, 

promotion of see 

democracy 

structure; 321-2 

US plan: 317-8 

US policy towards: 337 

United States 

Achille Lauro case: 467, 477-9 

anticipatory self-defence, 

position on: 361 

apologies to China: 260 

armed reprisals, resort to: 

371 

attack on Afghanistan: 356, 

366, 368, 371, 410, 473 

attack on Iraq: 356, 361, 366, 

368, 473 

attack on Lybia: 356, 366, 368, 

473 

attack on Sudan: 366, 368, 371, 

473-5 

Caroline case: 298 

Chinese Embassy in Belgrade, 

bombing of: 426 

D’Amato Act: 50, 305 

doctrine of compensation: 524 

Doctrine of pre-emptive self- 

defence: 361 

dualistic approach: 214 

enforcement of international 

law by municipal 

courts: 309, 392-3 

Foreign Sovereign Immunity 

Act: 101, 105, 107, 
109 

four freedoms: 377 

Helms-Burton Act: 50, 305 

ICC, referrals of situations to 
the: 458 

Implied powers doctrine: 

179 

Institutions of military 

tribunals: 454 

Iran—US Claims Tribunal see 

lran—US Claims 

Tribunal 

jurisdiction to enforce. SO 

jus cogens nature of the ban on 

the use of force: 65 

Korea war: 346 

McLeod case: 113 

mediation between Egypt and 

Israel: 285 

military interventions: 298, 

355, 356, 357, 366, 368 

military objective, notion of: 

417 

MiloSevie, arrest of: 267 

Neo-liberal approach: 318 

Non-recognition, doctrine of 

see Stimson doctrine 

Omnibus Diplomatic Security 

And Anti-Terrorism 

Act: 49 

Palace, independence of: 322 

policy as regards the UN: 337 

rank of treaties: 229, 230 

recognition of belligerency, 

conditions for: 125-6 

Restatement of the Law 

(Third): 162, 203 

retortion, instances of: 310 

sovereignty, notion of: 51 

Spanish-American war: 188 

torture of prisoners of war in 

Iraq: 428 

UN, policy towards: 337 

unauthorized flights over 

Yugoslavia: 254 

unlawful combatants, notion 

of: 409 
US embassy in Tehran, attack 

on the: 250 

use of force, position as regards 
instances of unilateral: 

475 

Vietnam war: 355 

voting procedure within the 
SC: 319 

war crimes, definition: 437 

Universal Declaration of Human 

Rights: 59, 332, 335, 
380-2 

Universal jurisdiction see 

jurisdiction, legal 
grounds of criminal 

universal values: 19, 47, 108, 268 



universality 

of treaties, doctrine of: 174 

unlawful combatants: 408, 409, 

420-1 

2002 Israeli Law: 410 

USA see United States 

use of force see force 

usque ad sidera principle: 95 

uti possidetis principle: 83-4, 

189 

Venezuela 

armed intervention in: 33 

civil war: 129 

Versailles Treaty: 111, 292, 454 

vertical structure of legal orders: 

5 

veto 

and conclusion of treaties: 

171, 173 

in UN Security Council: 41, 

318, 321, 322, 324, 337, 

349, 351, 353, 363 

vicarious responsibility: 6-7 

Vienna Convention on Consular 

Relations: 167 

Vienna Convention on 

Diplomatic Relations: 

14, 114, 119, 167 

Vienna Convention on Law of 

Treaties: 18,65, 129— 

30, 155, 167, 168, 170, 

171, 174, 176, 177, 

179-80, 181, 182, 201 

Vietnam conflict (1964-74): 140, 

355, 3634, 365-4, 

371, 403, 412, 419, 431 

Vitoria, Francisco de: 16, 24, 

volenti non fit injuria principle: 

368 

see also consent 

War 

see also armed conflict 

advances in means of 

destruction: 39 

animus belligerandt. 296 

classes of: 399-400 

colonial territories, in: 403 

declaration of war: 300 

force short of war: 11, 37, 296, 

297, 300, 325, 371 

foreign territory, conquering 

see acquistion of 
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